SOAH DOCKET NO. 529-13-0997
HHSC-0IG CASE NO.: P20111316523848911

ANTOINE DENTAL CENTER, § BEFORE THE
§
Petitioner §
§
§
V. § BEFORE THE STATE OFFICE
§
TEXAS HEALTH AND HUMAN §
SERVICES COMMISSION, OFFICE §
OF INSPECTOR GENERAL §
Respondent § ADMINISTRATIVE HEARINGS

RESPONDENT'S RESPONSE TO SOAH ORDER NO. 6 REQUIRING

PARTICIPATING COUNSEL TO SHOW AUTHORITY AND PETITIONER’S
OBJECTION TO NEW COUNSEL APPEARING ON BEHALF OF RESPONDENT

TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

The Texas Health and Human Services Commission — Office of Inspector General
(HHSC-0IG), Respondent, by and through the undersigned attorney, Enrique M. Varela, makes
and files its Response to SOAH Order No. 6 requiring participating counsel to show authorty
and Petitioner’s objection to new counsel appcaring on behalf of respondent. In support thereof,
HHSC-0OIG shows as follows:

In accordance to 1 Texas Administrative Code (TAC) § 57.3, HHSC-OIG received
authorization and approval from the Office of the Attomey General before retaining outside
counsel. This is reflected in a true and correct copy of the Outside Counsel Request Approval
leiter attached here, as Exhibit A, and incorporated by reference. Once HHSC-OIG received the
above mentioned approval, it enteredl into a contract agreement with attorneys Dan Hargrove, of
Water & Kraus, LLP and Jim Moriarty, of Moriarty Leyendecker. The contract term began May

1, 2013 as referenced in the true and correct copy of the approved and executed Outside Counsel



Contract OAG Contract No. 2013-529-0446, attached here as Exhibit B and incorporated by
reference,

Therefore, pursuant to 1 TAC § 155.201 the lead counsel in this matter starting from May
1, 2013 is Dan Hargrove, Waters & Kraus, LLP. However, HHSC-OIG attorneys will remain in

the case.

Respcctfully submitted,

[V

Karen Pettigrew

State Bar No. 01529500
Enrique M. Varela

State Bar No. 22404397
P.O. Box 85200

MC-1350

Austin, Texas 78708-5200
(512} 491-2075

FAX (512) B33-6484

ATTORNEYS FOR

TEXAS HEALTH AND HUMAN
SERVICES COMMISSION

OFFICE OF INSPECTOR GENERAL

CERTIFICATE QF SERVICE

By my signature, I certify that I have on, May 8, 2013, served copies of Response to SOAH Order
No. 6 requiring participating counsel to show authority and Petitioner’s objection (o new counsel
appearing on behalf of respondent upon the Division and upon Petitioner, as follows:

Via Facsimile: (512) 322-2061

State Office of Administrative Hearings
300 West 150 Street, Room 504

P.O. Box 13025

Austin, Texas 78711-3025

2



Via Facsimile: (361) 884-7023
Antoine Dental Center

C/o Mr. Tony Canales

Canales & Simonson, P.C.

2601 Morgan Avenue

Corpus Christi, Texas 78465-5624

Dan Hargrove

Waters & Kraus, LLP
600 Navarro St., #500
San Antonio, TX 78205
Phone 210-349-0515
Fax 210-349-3666

Jim Moriarty

Moriarty Leyendecker
4203 Montrose, Suite 150
Houston, TX 77006

(713) 528-0700

(713) 857-1212 cell

jim @ monarty.com

Y pn S

Enrigue M. Varela
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ATTORNEY GENERAL OF TEXAS
GREGABBOTT

May 7, 2013

Mr. Douglas C. Wilaon VIA FAX
Texas Health snd Human Services Commission

4900 North Lamier

Austin, Texas 789751

Re;  Outslde Counsel Request Approval:
QCC No. 2013-529-0446 - Walers & Kraus, LLP

Deor Mr, Wilson:

The Office of the Attomey General (“OAG") received the above referenced Request to Retain Outside
Counse! from The Texas Health and Human Services Commission (“Agency™ on May 6, 2013, You state
that Outside Counsal will provide the following legal services: “In conjunction with HHSC OIG staff
attorneys, Outside Counsel will provide legal services for the Amioine Dental Center v. HHSC-OIG, BOAH
DocketNo. 529-13-0997, payment hold procesding before ihie State Offtce of Administrative Hearings.” The
contract tecm will start on May 1, 2013, You also request, and provide justifieation for, a waiver from the
Request for Qualification Process requirements outlined in Title 1, Scction 57.4 of the Texas Administrative
Code.

We have reviewed your Request tn Retain Qutside Counsel, and, based on the informetion contained therein,
determined that jt ia in the best mterest of the state for Outside Coensel to provide the requested logal
services 1o the Agency. Accordingly, your Request to Retaln Quiside Counsel is spproved. The OAG can
rescind this approval, and require the Agency to submit a ncw Request to Retain Outside Counsel, if the
infarmation contained in this request does not accurately reflect the description of lcgal services that Outside
Counsel will provide. We have also detcrmined, based on the justification you provided, that the Agency
need not publish a Request for Qualifications before selecting Outside Connscl in this instance,

PLEASE NOTE THAT THIS APPROVAL DOES NOT CONSTITUTE APPROVAL OF AN QUTSIDE
COUNSEL CONTRACT (“OCC™). Once an OCC is comploted and signed by the Agency and Outside
Counsel, it must be submitted tothe OAG for revicw and approval in orderto become = valid and enforceable
contact. Outside Counsel is not authorized to provide legal services or receive payment for legel services
or expenses unfess an OCC is approved by the OAG, When submitting an OCC (o the OAQG, please indicate
the OCC mumber rcferenced abave,

Elecironie versions of all relevant Qutside Coungel Contract forms and documents can be found on the
OAG's wecbaite, under the “Publicatlons Tab” off of the OAG's Home Page:

httos://www.nag.gtate tx. us/newspube/publications. shiml
incercly,

AL A s

Diane W. Morris

Assisiant Attomey General
General Coungel Division
(512) 936-1180

Enclosurea
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OUTSIDE COUNSEL CONTRACT
OAG ContractNo. 2013+ $39 - 4o

.

This Apreement, including ell Addenda (the Addends are incorporated herein by reference), is
hereinafter referred to as the “Outside Counsel Contrect” or “OCC,” This Outside Counsel
Contract i= made snd endered intn by and between the Texas Health and Human Services
Commission Office of Inspector General (“Agency™ and Waters & Kirsus, LLP (“Outside
Counsel™). The term *Parties” as used in this OCC refers to the Agency and the Outside
Counsel, and does not include the Office of the Attorney General of Texas (*Attorney General”
or*OAG"). This OCC is made and entered into with reference to the following facts;

INDUCEMENTS

Whereas, Agency requires the assistance of outside legal coumsel in carrying out its
respongibilities; and

Whereas, Agency hes received pror approval from the OAG to contract for outside lsgal
services; and

Whereas, Outside Counse] desires to provide legal services to Agency, subject to the muthority
of the Attorney GemersL

AGREEMENT

Now, Therefore, in consideration of the inducements, covenants, agreements and conditions
herein coninined, the Pariies agree as follows:

Section 1, Purpose/QAG Approval

11 Purpose. The purpose of this OCC is for Outside Counsel to provide legal services to
Agenoy, as described in Addendum A. Outside Counsel and Agency understand and agree to the
OAOQ's continuing authority and right to expand or limit the scope of legal services pravided by
Outside Coumsel to Agency.

1.2 QAG Approval. The Attormey General's, or his Designea’s, signature on this OCC
represents the OAG’s approval of Outside Counsel serving as legal counsel tn Agency during the
term of, and for the purposes expressed in, this QCC. Caonsistent with Section 402.0212 of the
Texas Government Code, the OAG may withdraw, modify, or expand this approval at any time.

12.1 Lidgation, OUTSIDE COUNSEL SHALL NOT REPRESENT AGENCY IN
ANY LITIGATION UNLESS ADDENDUM A SPECIFICAILY AUTHORIZES LITIGATION
IN_A_PARTICULAR MATTER.—-If-Addendum—A:-does-not-specifically-eunthorizeOutside ™~ |
Counsel's representation of Agency in a particular litigation matter and the Agency requires such
representation, then the Apgency must request litigation authority from the OAG and submit &




new Outside Counsel Contract to the OAG for approval before filing or responding to litigation
matters,

1.2.2 Appellate Matters. Irraspective of any authorization to engego in litigation in
this OCC, or in 8 writing outside of this OCC, QUTSIDE COUNSEL IS NOT AUTHORIZED
TO PROCEED ON ANY APPEAL, IN ANY CAPACITY, WHETHER INTERLOCUTORY
OR OTHERWISE, WHETHER AS APPELLANT, APPELLFE, RESPONDENT, APPLICANT,
OR OTHERWISE, WITHOUT FIRST OBTAINING THE WRITTEN PERMISSION OF THE
ATTORNEY GENERAL, FIRST ASSISTANT ATTORNEY GENERAL, OR SOLICITOR
GENERAL. Qutside Counsel has the duty to promptly notify the Agency and OAG of the
desirability or likelihood of an appeal, .

123 OAG Review of Outside Connsel Invoice and Release of Payment. In addition
to OAQ spproval to contract for legal services, Outside Counsel invoices must be reviewed and
approved by the OAG pursuant to Subsection 402.0212(b) of the Texas Govemnment Code and
Title 1, Chapter 57 of the Texas Administrative Code.

Section 2, OCC Term.

This OCC shall commence on May 1, 2013, and shsll teomipate on exhsustion of the
administrative matter jdentified in Addendum A (hereinefier “OCC Term™), unless terminated

* earlier porsuant to section 7 of this OCC, The OCC Term may not be extended axcept by
amendment pursuant o section 9,12 of this OCC. -

‘Section 3. Obligations of Outside Counsel,

31 Dutles. Ouiside Counsel will provide professional legal services to the Agency as
described in Addendum A. Ontside Counse] shell represent Agency with due professional care
as required by applicable law and disciplinary rules.

332  Steff. Outside Counsel is expected to perform valuable services for Agency, and the
method and amount or rate of compensation are spesified in Section 5 and Addendum B of this
QCC. OQutside Counsel staff and employees are expected to perform work of a type
commensurate with their professional title. Outside Counsel agrecs that eny person employed or
engaged by Oukide Connsel and who agsists in perfonming the services agreed to herein shall
not be considered employees or agents of Agency or the Stats of Texas,

33  Public Information aud Cllent Communications. OQutside Counsel acknowledges that
tnformation genersted in the course of represeniation of a governmental body may be subject to
the Texas Public Information Act, Chapter 552 of the Texas Govermunent Code. Outsido Counsel
will exercise professional judgment and care when creating documents or other medis intanded
to be confidential or privileged attorney-client communications that may be subject to disclosure
under the Public Informetion Act (&.g. invoices where incidental notation may tend to revesl

_litigation_strategies. or-privileged -information).—Qutside- Goungel-should-mark-confidential-or
privileged attomey-client comumumicetions as confidential. This subsection chall ‘not be

Qutside Counssl Contract
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mterpreted to limit Outside Counsel's duty to provide full disclosure to Agency and the OAG as
necessary in Qutside Counsel’s judgment to represent Agency with dve professional care or es
required by applicable law or disciplinary rules,

34  Status, Purmmnt to the standard of professional care owed to the Agency, Outsids
Counsel shall endeavor to keep Agency fully informed about all material matters relating to legal
gervices provided under this OCC.

35  Subcontracting Authority. In the event that Qutside Counsel should determine that it is
necessary or expedient to subcontract for any of the performances herein, or in support of any of
those performances, Qutside Counsel may enter inta such subcontract(s). If Outside Connsel
elects to enter into a subcontract, then the Parties agree that all such subconirects are subjcot to
section 4 (Limitation of Liability), subsection 5.2 (Reimbursement of Expenses), subsection 5.3
(Subcontractor Payments), subsection 6.2 (Subcontractor Invoices), and subsection 6.5

(Supporting Documents; Right-to-Andit; Inspection of Records) of this OCC. Furthermore, if .

Outside Counsel elects to enter mto a subcontract for any Iegal services, then the Parties agree
that the Agency shall not be liable to Cuiside Counsel for any hourly rates or rate ranges greater
than the highest hourly rate or rate range specified in Addendumn B unless prior writien approval
is obinined from the Agency and OAG. Any mbconh‘acted legal counsel must comply with
subsection 9.8 (Conflict of Interest) of this OCC.

Qutside Counsel agrees to comply with all state and federal laws applicable to any
subcontractors, inoluding, but not limited to, laws regarding wages, taxes, insurance, historically
underutilized businesses and workers’ compensation.

In no event shall this section or any other provision of this OCC be construed es relieving
Outside Counsel of the responsibility for ensuring that all performances rendered under this
OCC, and any subcontracts thereto, are rendered in compliance with all of the terms of this OCC.

Section 4. Liabllity.

41 Limitation of Liabllity. The Parties stipulate and agree that the State of Texss and
Agency's total liability to Outside Counsel, including consideration for the full, satisfactory and
timely performance of all its duues, responsibilities and obhgahons, and for reimbursement of all
expenses, if any, as set forth in this OCC or other liability arising out of any performance herein

shall not exceed:

$ 250.000.00 for this QCC Term.

The Parties stipulate and agroe that any act, action or representation by either party, their agents
or employees that purport to increase the liability of the State of Texas or Agency is voidsble by
the OAG, unless this OCC is amended to modify this limitation of liability. Outside Counsel

agrees that the OAG, the State of Texas and ifs agencies- (other than Agency) shall have no__ . .

liability arising out of this OCC or the perfurmances of this OCC to Outside Counsel.

Outside Counsel Contract
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4.7  Subject to Appropriation, The Parties acknowledgs and agree timt nothing in this QCC
will be interpreted to create e future obligation or linbility in cxcess of the funds currently
appropriated to the Agency,

Sectlon 5. Compensation/Expenses,

5.1 Fees to Outside Counsel. Subject to Title 1, Chepter 57 of the Texas Administrative
Code, Agency agrees to pay Oufside Counsel in consideration of Full end satisfactory
performance of the legal services undar this OCC. Outside Counsel agrees to the following fee
schedule, subject to (he limitations deseribed in this OCC (see Addendum B for additional terms
end conditions regarding fees/compensation tn Qutside Counsel}.

52 Reimbursement of Expenses, Agency will reimburse Outside Counsel for actual
expenses incurred in the performance of the legal services described in Addendum A, if such
expenses are regsonsble and either necessary or advisable, Outside Counsel st provide copias
of original receipts as evidence of actual expenditures. Limitetions on the amonat and type of
reimbursement include: .

521 Mileage. Agency will reimburse Qutside Connsel for reasonsble and necessary
travel mileage at the per mile rate posted on the Texas Mileage Guide adopted under Sectinn
660.043 of the Texas Government Code. The Texes Mileage Guide is currenily available on the

Corﬁptwﬂcr of Public Accounts® website, at: hitps:/finx cpa.state tx.us/fin/travel/travelrates.php

(last visited April 2, 2012).

_ 52.2 Meals. Agency will reimburse Outside Counsel for reasonable and necessary
meal expenses at the rate of $46.00 ar ectual expenses, whichaver is less, for each attomey for
each day requiring overnight travel. Agency will not reimburge Outside Counsel for the

purchase of aloohol,

5.2.3 Lodging. Agency will reimburse Outside Counsel for reasonable snd necessary
Jodging expenses. Unless otherwise agreed upon by Agency in writing in advance, in-state
lodging or ovemnight eccommodations will be reimbursed at the lesser amount of the actual
expense or $200.00 per night. Unless otherwise agreed upon by Agency in writing in advance,
out-of-state Iodging or overnight accommndations will be reimbursed at the lesser amount of the

actual expense or $250.00 per night.

5.2.4 Airfare. Airfare will be reimbursed at the lzsser amount of the acma.l expense or
the regular published rates for coach fareg for commercial aitlines,

52,5 Expert Services. Subject to Agency's prior appruval Agency will reimburse
Outside Counsel for the reasonable and necessary cost of expert services.

52.6 Other Reimbursable Expe.nsns. Agency will reimburse the actual cost for other

expenses if Outside Counsel pruvides.a reasonable.and. sufficient explanation-of-the nature-and -———-—---- - mmmm =
purpose of the charge and the charge iy reasonable and either necessery ar advisable,

Outalde Couzgel Comniract
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52.7 Non-Relmbursable Expenses. Agency expects Outide Counsel to anticipate
and include expenses and disbursements as part of overhead and, therefore, part of a bagic hourly
mte or flat mte. Therefore, Agency will not reimburse Ouiside Counsel for: copying charges

(routine, day-to-day); fax charges; routine postage; office supplies; telephone charges; local

trave] (within 20-mile mdiue of office), including mileage, parking, and tolls; all delivery
services incurred by internal staff, air-condifioning; electricity or other utilities; and intamet

chargas,
52,8 Gratnity. Agency will not reimburse Outsids Counsel for tips or grahrities.

* 529 Reimbnrsement for Agency Employee Expenses. Agency will oot reimburse
Outside Counsel for the cost of expenses incurred by Agency employees.

52.10 No Mark-up. Oumide Counss] will only be reimbursed for ectual expenscs.
Outside Counse] shall not be reimbursed for any mark-up or other overhead costs.

5.3  Suhcontractor Paymeunts. Qutside Counsel shall be responsible for any payments and
other claims due to subcontractors for work performed upder this OCC, Quide Counsel, in
subcontracting for any performances or in support of any of the performances specified herein
(e.g., expert services, local counsel, and other services) expressly understands and agrees that
Agency shall not be directly liable in any manner to Quiside Counsel’a subcontractor(s).

54  Extensive Legal Research. In general, Agency should be paying Cutside Counsel to
gpply their knowledge and expertise for which it was hired, not paying Ouatside Counsel tv obtain
that Jmowledge, Howevar, Agency understands that simations ariss that justify extensive
research on how best to proceed in order to achieve a desired result. The need for extensive legal
research will be addressed on a case-by-case basis by Outside Counsel and Agency.

55  Administrative Staff/Clerks. Agency will not pay for law clerks, law interns, summer
interns, or administrative steff, such as sacretarial support, librerians, cese clerks, and eccounting
and billing clerks, including but not limited to the following: overtime, file opening, file

orpanization, docketing, and other administrative tasks; and preparation of billing, inveice .

review, budget preparation, and communications regarding same or any other accounting matter,

56 Training, Apency will not pay for the education or tmmmg of attomeya, pn.ml;:gals, or
other staff of Outside Counsel, izcluding assigning such staff on a trensient basis to an Agency
matter, .

Section 6. Tuvelces for Payment.

6.1 Genersl Agency and Quiside Counsel egree to abide by the adminigtrative rules
sdopted by the OAG goveming the submission, review and approval of invoices. These rules are

mme — omee—. . .fOUDd 8t Title 1, Chapter.57 of the Texas Administrative Code____ -

Qutsida Counsel Cantract
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6.1.2 Billing Period. The billing permd iy the intervel {ex. monthly)} which determines
the frequency Qutside Coumsel will submit i mvomes to the Agency, The billing period for this
OCC is specified m Addendum B,

6.1.3 Billable Time, Agency will only pay for the services of individusls covered in
Addendum B. All time mnst be billed in one-tenth hour or one-quarter hour increments, and
must reflect only actual time spent. Tesks referencing correspondence and filings must describe
the document received or authored. Apency expects to be billed for the actual time it takes to
modify standardized forms, filings, and/or correspondence for use on the matter being billed.
Agency will not reimburse Outside Counsal for the timc it originally took to prepare eny such
stendardized documents, Agency will not pay for review, execution, and processing of the OCC

and submission of invoices.

6.1.4 Submission of Invoices. Outside Counsel must submit invoices to Agency at:

Douglas C, Wilson, CPA, CIG
Inspector Genaral
Texas Health and Human Services Conmmission
P.O. Box 85200
MC-1300
Austin, Taxas 78708-5200

Agency must submit invoices and other related information to the OAG at the following
g-mail address or mailing address:

OCCnvoice(@texasattomeygeneral gov
OR

Attn.; OCC Invoice
Office of the Attomey General
General Counsel Divisinn, Mail Code 074
Post Office Box 12548
Austin, Texas 78711-2548

6.2’ Subcontractor Invplees, Subcontractor(s) shall directly invoice Outside Counsel, end
Outside Counsel shell then invoice Agency for the work performed. The actual work performed
by subcontractor shall be specifically identified in the invoice supported by sttaching

documentation.

63  Prompt Payment. Payments to Qutside Counsel by Agency under this OCC shall be in
compliance with Chapter 2251 of the Texes Govemment Code and Title 34, Chnpte.r 20,

e e - Subchapter D of the Texas Administrative Code...._.

Outside Counsel Contract
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6.4 Administrative Fee, Qutside Counsel agrees that, pursuant fo Subsection 402.0212(c) of
the Texas Government Code and Title 1, Chapter 57 of the Texas Administrative Code, & non-
refundable administrative fes is due to the OAG for the review of Qutzide Counsel invoices. In
the svent that Qutside Counsel fails to timely submit to the OAG the required administrative fee,
eny invoices shall be decmed incorrect and incomplete and not eligible for peyment OQutside
Counsel may not charge or seek reimbursement f.rom the Agency for the payment of the

administrative fee.
Outside Counsel will submit the adminisirative fee to the following address:

Outside Counsel Invoice
Office of the Atiorney Genersl
P.O. Box 13175
Augtin, TX 787113175

Checks or money orders must be made payable to the “Office of the Attomey Genersl” and
reference the OCC Number,

65  Suopporting Documents; Right-to-Andit; Inspection of Records,

6.5.1 Duty to Maintain Records. Qutside Counsel shall majntain adeguate records to
support its charges, procedures, and performances to Agency for all work related to this QCC,
Outgide Counsel shall also maintain such records as ere deemed necassery by Agency, OAG, the
State Anditor’s Office, or feders] auditors if federal funds are used to pay Outside Counsel, to
ensure proper accounting for all costs and performances related to this OCC.

6.5.2 Records Retentlon. Outside Counsel shall retain, for a period of at least four (4)
years after the later of (1) the expimtion or termmation of this OCC, {2} an audit relating to this
OCC, or (3) litigation relating to this OCC, such records es are necessary to fully disclose the
extent of services provided under this OCC, including but not limited to eny daily activity reports
mnd time distribution and attendance records, and of.her rr:cords that may show the besis of the

charges made or performances delivered,

6.53 Inspectlon of Records and Right to Audit. Outside Counsel shall make
svailable at reasonsble times end upon reasonsble notice, and for ressomable periods, all
informetion related to the Siste’s property, services performed, and charges, such as work
peapers, reports, books, dats, files, software, records, and other supporting documents pertaining
to this OCC, for purposes of inspecting, monitoring, anditing, or evaluating by Agency, the State
of Texss, or their authorized representatives. Outside Counsel shall cooperate with auditors and
other anthorized Agency and State of Texas representatives and shall provide them with prompt
access to all of such State property as requested by Agency or the State of Texas,

6.54__State Auditor.. In addition to_and without limitation.on.-the.othersudit provisions

of this OCC, pursuant to Sectinn 2262.003 of the Texas Government Code, the Stais Auditor’s

Quiside Counsel Coniract
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Office may conduct an avdit or investigation of Outside Counsel or any other entity or person
receiving funds from the State directly under this OCC or indirectly through a subcontract under
this OCC. The accoptance of funds by Qutside Coungel or any othar entity or person directly
under this OCC or indirectly through n subcontraet under this OCC acts &s acceptance of tha
authority of the State Auditor's Office, under the direction of the Legislative Andit Committee,
to conduct an audit or investigation in connection with those fimds, Under the direction of the
Lepislativo Audit Committes, Outside Counsel or other entity that is the subject of em audit or
investigetion by the State Aunditor’s Office must provide the State Auditor's Office with access to
gny information the State Auditor's Office considers relevant to the investigation or sudit
Outside Counsel further agrees to cooperate fully with the State Auditor’s Office in tha conduct
of the audit or investigation, including providing all records requested. Outside Counsel shall
ensure that this paragraph concemning the authority to aodit funds received indirectly by
subconimctors through Quiside Counsel and the requirement to cooperate is included in any
subcontract it awards. The State Auditor’s Office shall at any time have access to and the right
0 examine, eudit, excerpt, and transcribs any pertinent hooks, documents, working papers, and
records of Outside Counsel related to this OCC,

Section 7. Termination

71  Convenlence of the State, The Agency heg the right to terminate this OCC, in whole or
in part, without penalty, by notifying Outside Counsel in writing of such termination prior to the
effective date of such termination. Such notification of terminstion shall state the effective date
of termination. In thes event of such termination, Outside Counsel shail, imless otherwise
mutuaily agreed upon in writing, cease ell services immediately, aicept such services that are
neceasary to wind-up, in a cost-effective menner, all services balng provided. Subject io Section
4 of this OCC, Agency shall be liable for payments for all services performed under this OCC to
the effective date of termination, plus any necessary services to cost effectively wind-up.

In the event the OAG withdraws its approval of this OCC during the OCC term, then Agency, in
consultation with the OAG, shall terminate this OCC for convenience,

72  Cause/Default. In the event that Outside Counsel commits a msterial breach of this
QCC, Ageacy may, upon written notice to Outside Counsel, immediatoly terminate all or any
pert of this OCC, Termination is not an exchisive remedy but will be in addition io any other
rights and remedies provided in equity, by law, or under this OCC.

7.3 Rights Upon Termination or Expiration, Upon expiration or termination of this OCC
for any reason, Outside Counsel shall, subject to Qutside Counsel’s professional obligations,
immediately transfer to Agency all information and associated work products prepared by
Quiside Counsel or otherwise prepared for Agency pursnant to this OCC, in whatever form such
information and work products may exist, io the extent requested by Agency. At no additional
cost to Agency end in eny menner Agency deems appropriate in its sole discrition, Agency is
granted the unresiricted right to use, copy, modify, prepare derivative works from, publish, and :
e en . Aistritute any companent of the information, work product, or other deliverable ade the subject |
of this OCC,

Ouiside Covmsel Contract
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74  Remedies. Notwithstanding any exercise by Agency of its rights of early termination,
Outside Coumsel shall not be relisved of any liability to Agency for demages due to Agency by
virtue of any breach of this OCC by Outside Counsel or for amounts otherwise due Agency by -

QOuiside Counssl.

75  Termiuation by Outside Conngel. Consistent with applicable rules of professional
conduct, Outside Counsel may terminate this OCC upon reasonable notice for material breach by

Agency.
Section 8. Certifications of Qutside Counsel

By agreeing to and signing this OCC, Qutside Counsal hereby makes the following certifications
and warranties:

8.1 Pelinquent Chlld Support Obligations, Outside Counsal certifies that it is not
ineligible to receive any grant, loan, or payment uader this OCC pursusnt to Section 231.006 of
the Texes Family Code and acknowledges that this OCC may be terminated and payment mey be
withheld if this certification is inaccurate.

8.2  Buy Texas. With respect to any services purchaged pursuant to this OCC, Outsids
Counsel represents and warrants that it will buy Texss products and materials for use in
providing the services authorized barein when such products and materials are availables at &
comparable price and within a comparable period of time when compared to non~Texas products
aod materigls. This subsection does not epply to Outside Counsel providing legal services
Incated outzide the State of Texas,

83  Glft to Public Servant. Outside Counsel warrants that it has not given, nor does it
intend to give at any time hereafter, any economic opportunity, future employment, gift, loan,
gratuity, special discount, trip, favor, or service to a public servant in connection with the award
of this QCC,

84  Franchise Tax By signing this QCC, Ontvide Counsel certifies that its Texas franchise
tax peyments are current, or that it Is exampt from or not subject to such tax, coosistent with
Chapter 171 of the Texes Tax Code.

85 OQutside Counsel License/Conduct. Ousside Counsel certifies that cach ettorney

performing services under this OCC is an atiomney in good stavding under the laws of the Stats

of Texes or the jurisdiction where the representation occurs, Outside Counsel will notify Agency

and the OAG in writing within one business day of any lapsc in an assigned attorney's licensed

status or any final disciplinary action teken against an assigned ettorney. For the Lead

Counsel(s) nemed in Addendum B, Outside Counsel will provide documentation of good

standing from the state bar or the hcmsmg authority of the jurisdiction im which the atliorney

--residss.. and is liconsed....An. attomc)Lth.at 1is-not- licensed -by-the- State-Bar-of- Texa.s‘mayunot—w----—-——--——-
provide legal services and advice concerning Texas law
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B  Debt to State. Outside Counsel acknowledges and agrees that, to the extent Outside
Counsel owes any debt (child support or other obligation) or delinquent taxes to the State of
Texes, any payments Oufside Counsel are owed under this OCC may be applied by the
Compiroller of Public Accounts toward any such debt or delinquent taxes until such debt or

" delinquent taxes are paid m full,

8.7  Prohibited Bids and Contracts. Under Section 2155.004 of the Texas Govemment
Code, Ouisids Counsel certifies that it is not ineligible o receive thiy OCC and acknowledges
that this OCC may be terminated and paymant withheld if this certification is Inaccurate,

88 Former Executive Head and Employees of the Agency. Agency and Outside Counsgel
certify that this OCC is compliant, and will remain in complisnce during the OCC term, with
Sections 669.003 (Contracting with Executive Head of State Agency) and 2252.901 (Contracts
with Former or Retired Agenoy Employees) of the Texas Government Code,

SECTION 9. GENERAL TERMS AND CONDITIONS

9.1 Independant Contractor. Outside Counsel agrees and acknowledges that during the
OCC Term, Outside Counael and Outside Counsel’s subcontractors are independent contractors
of Agency or the State of Texas and are not employees of Agency or the State of Texas.

"9.1.1 Outside Counsel will be solely and entirely rasponsible for its acts and the acts of
its agents, employees, snbeontractors, and representatives in the performance of this OCC.

912 Ouside Counscl agrees and acknowledges that during the OCC Term, Outside
Counsel shall be entirely responsible for the liability and payment for Outside Counsel or
Outside Counsel's cmployees or assistants, of all taxes of whatever kind, arising out of the
performances in this OCC, Other than the payments deseribed in this OCC, Outside Counsel
agrees and acknowledges that Outside Counsel or Outside Counsel's employees or assistants
ahall mot be entitled to any State bensfit on account of the services provided hereunder.
AGENCY SHALL NOT BE LIABLE TO OUTSIDE COUNSEL, ITS EMPLOYEES,
AGENTS, OR OTHERS FOR THE PAYMENT OF TAXES OR THE PROVISION OF
UNEMPLOYMENT INSURANCE ANDYOR WORKERS' COMPENSATION, OR ANY
BENEFIT DUE TO A STATE EMPLOYEE. If Agency or the State of Texas.ghall nonethelesa
become liable for such peyments or obligations, Ontside Covunse] shall promptly pay or
reimburse Agency or the State of Texas for such liability or obligation. _

91  Assignment of OCC. Outside Counsel may not essign this OCC, or assign or delegate
any right or duty under this OCC, without prior written approval from the Agency and the OAG.

93  Survival The obligations -of Outside Counsel under the following sections end

_subgections shall purvive_the terminstion or expiration of this. 0CC:-3.3, 4,.5,-6.5 - 7.1, 73Tl - e ———emerir

'9.7,9.8,9.11, gnd 9.13.

Outelde Counsel Contract
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9.4  Copyright/Intellectnal Property, Outsids Coungel shall take reasonsble measures to
protect Agency from material risks of Agency liability known to Outside Counse! for copyright
or patent mfringement or disclosure of trade sccrets resulting from the use of any equipment,
materials, information, or ideas furnished by Outside Counsel pursuent to this OCC (other than
equipment, matarials, information, or ideas supplied or required by Agency or its employees or
other agents), Outside Counsel and Agency agrec to firnish timely written notice to each other,
and to the QAQG, of any cleim of copyright, pstent, trade secret, or other intellectual property
infringement erising out of services under this OCC.

95 Media Releases or Pronouncements, Outside Counsel undersiends that the OAG and
Agency do not endorse any vendor, commodity, or servics. Outside Counsel, itz employees,
represemtatives, agenls, or subcontractors may not participate in any media syent or issue any
medin release, advertisement, publication, editoriel, article, or public pronouncement that
pertains to this OCC or the services or project to which this OCC relstes or that mentions the
OAG ar Agency witbout ths prior written approval of the OAG and Apgency,

9.6 Wrliten Notice Delivery. Any notice required or parmitted to be given under this OCC

by one party to the other party shall be in writing and shall be given and deemed to have been
given immediately if delivered in person to the recipient’s address set forth in this subsection, or
on the date shown on the certificate of receipt if placed in the United Stetes mail, postage
prepaid, by registered or cartified mail with return receipt requested, addressed to the receiving
party at the address hereinafter specified.

9.6.1 Outside Counsel’s Address. The eddress for Outside Counsel for all purposes
under this OCC and for all notices hereunder sball be:

Den Hargrove
Waters & Kraus, LLP
600 Navarro
Suite 500
San Antonio, Toxas 78205

9.6.2 OAG's and Agency’s Addresses. The addregses for the OAG and Agency for all
purposes mder this OCC, except as provided by subsection 6.4, and for ell notices hereunder

shau be:

! Outside Counsel Contrect Coordinator
Office of thas Attornay General
Geneml Counsel Divisicn, Mail Code 074
Post Office Box 12548
Austin, Texas 78711-2548

Qutride Counse] Contract
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Douglas C. Wilson, CPA, CIQ
Inspector General
Texas Health end Human Services Commission
P.O. Box 85200
MC-1300
Austin, Texas 78708-5200

9.7  Dispute Resolution.

9.7.1 The dispute resolution process provided for in Chaptar 2260 of the Texas
Govemment Cods shall be used, as further described herein, by Agency and by Qutside Counsel
to attempt to resplve any ¢laim for breach of this QCC made by Outside Counssl.

9.7.2 Outside Counsel's claims for breach of this OCC that the Parties cannot resolve in

ths ordinary course of business shall be submitted to the negotiation process provided in Chapter
2260, subchapter B, of the Government Code. To initiate the process, Outsids Covnsel shall
submit written notice, as required by subchapier B, to. the Agency’s contact with a copy to the
First Agsistant Attomey General or hisher designee. Said notice shall specifically state that the
provisions of Chapter 2260, subchapter B, are being invoked. A copy of the notice shall also be
given to all other representatives of Outside Cotmsel and Agency otherwise entitled to notice
under this OCC. Compliance by Outside Counsel with subchapter B is a condition precedent to
the filing of a contested case proceeding under Chapter 2260, subchapter C, of the Government
Code. . :

9.7.3 The contested cese process provided in Chepter 2260, subchapter C, of the Texas
Government Code is Qutside Counsel’s sole and exclusive process for secking a remedy for any
and all alleged breaches of this QCC by Agency or the State of Texas if the Parties are unable to
resolve their disputes imder Section 9.7.2.

9.7.4 Compliance with the contested case process provided in Chapter 2260, subchapter
C, of the Texas Govemment Code is a condition precedent to seeking consent to sue from the
Legislaturs under Chapter 107 of the Texas Civil Practices and Remedies Code. Neither the
execution of this OCC by Agency nor any other conduct of any representative of Agency rolating
to this OCC shall be considered a waiver of sovereign immmnity.

9,75 ‘The submission, processing, and resolition of Qutside Counsel’'s olaim is

govemed by the published rules, if any. If no Agency rules have been published, then Title 1,
Chapter 68 of the Texas Administrative Code adopted by the OAG pursuant to Chapter 2260, as
currently effective, hereafier enacted, or subsequently amended, shall govern, _

98  Conflict of Interest.
9.8,1 Funds approprinted by the General Appropriations Act mey not be expended to pay

15 /2%

the lagal foes or expenses of Qutside Counsel in representing Agency in & contested matter if

Outside Counse] i representing & plaintiif in a procesding séaking monetary damages om thHe

Cutside Counse] Contract
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State of Texas or any of ils agencies. See Genera] Appropristions Act, art. IX, sec. 16,01(j). For
these purposes, “proceedings secking monetary damages” do not include actions for tax refunds,
compensation for exercise of eminent domain authority, or reimbursement of costs of litigation
end attorney's fees.

9.8.2 Funds appropriated by the General Appropriations Act may not be used to pay the
legal fees or expenses of Outside Counsel under thiy OCC if Outside Counse] currently
reproesents, has represented in the six months preceding this OCC, or will represent in the six
months following the termmnation of this OCC, a client before the Agenoy. Ses General
Appropriations Act, art. IX, sec. 16.01(a){4).

-9.8.3 Outside Counsel shell regularly conduct conflicts analyses on its interests and those
of its clients and any subcontractor and disclose any ectual or potential conflict & Agency.

99  Taxes. This OCC shall not be construed so a3 to supersede the laws of the Unitad Stetes
or the State of Texas that accord the State of Texas, Agency, and all departments, agencies, end
instrumentalities of the State of Texas exemptions from the payment(s) of all taxes of whataver
kind, More specifically, Agency shall not directly or indirectly be liable for taxes of sny kind
To the extent allowed by law, Agency will provide, upon the request of Qutside Counsel during
this QCC Term, all applicable tax exemption documentation.

9,10 Signatories. Having agreed to the terms hersin, the imdersipned signatories hereby
represent and warrant that they have authority to enter into this OCC end are scting in their

official capecities.

9.11 Applicable Law and Venue. This OCC is made and entered into in the State of Texes,
and this OCC and all dispites arising out of or relating @ this OCC shall be governed by the
laws of the Stete of Texas, without regard to any otherwise applicable conflict of law mles or

requirements,

Qutside Counsel agrees that the Agency end/or the State of Texas do not waive my immunity
(incliding, without limitation, state ar federal sovereign mmnmty) Qutside Counsel further
agrees that any properly allowed litigation ariging out of ar in any way relating to this OCC shall
be commenced axclugively in a cowrt of competent jurisdiction in Travis County, Texag, Outside
Counsel thus hereby imrevocably and unconditionally consents fo the exclusive jurisdiction of a
court of competent jurisdiction in Travis County, Texas for the purpose of prosecuting and/or
defending such Utigation. Quiside Counsel hereby waives and agrees not to assert: (a) that
Outside Counsel is not personally subject to the jurisdiction of a court of competent jurisdiction
in Travis County, Texas, (h) that the suit, action or pm:aeding is brought in en inconveniant
forum, (o) that the venne of the suit, ection or proccedmg is improper, or (d) any other chalienge

to Junsdlct:on Or venue,
9.12 Amendments, This OCC including addenda hereto, may ‘be amended only upon written

Bgreement; signed by the Parties and approved by the QAG, - _— —

Cutefds Counsel Contract
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9.13 Severability/Interpretation. The fact that a particular provision in this OCC is beld
uader any applicable law to be void or unenforceable in no way effects the validity of other
provisions, and this OCC will continue to be binding on both Parties. Any provision that is held
to be void or unenforceable will be interpreted by the Parties or the courts to be replaced with
language that is es close as possible to the intent of the original provision sc es to effectuate the
purpose of this OCC. Any ambiguous or conflicting terms shalt be interpreted and construed in
such a menner as to accomplish the purpose of this OCC.

914 Insurance Reqnired. Quiside Cowunsel presently maintains malpractice infurence in an
amount of not less than § 15,000,000 for claims made during the period January 1, 2013 through

Janusry 1, 2014.

Outsida Counsel agrees to maintain at least this amount of insurance coverage during this OCC
Term. Further, Qutside Counsel agrees to give notice to Agency and to the OAG in the event
any amount of malpractice nsurence is canceled. Outside Counsel also agrees to fumnish to
Agency or the OAG certified copies of such insurence policies when requested. Qutside Counsel
agrees that no cleim by Agency and the State of Texas for damages resulting from breach of
Outside Counsel’s duties to Agency under this OCC shall be limited to the amount of
malpractice msumnce mamtained by Quiside Counsel.

IN WITNESS THEREOF, THE PARTIES HAVE SIGNED AND EXECUTED
THIS OCC. :

WATERS & KraUS LLP TEXAS HEALTH AND HUMAN SERVICES
COMMISSION

[Sacl

21/25

Dan Hargrove Kyle L. Janek, M.D.

Of Counsel Executive Commissioner
600 Navarro 4900 North Lamar

Sulte 500 Suite 700

San Antonio, Texas 78205 Austin, Texas 78751
(210) 226-9880 (512) 424-6500

(210) 345-3666 Fax '
dhargrove{d waterskraus.com

Tax ID # 75-2797531

Outside Counsel Contract
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9.13 Beverability/Interpretation. The fact that a particular provision in this OCC is held
under any applicable law to be void or unenforceable in no way affects the validity of other
proviaions, and this OCC will continue to be binding on both Parties. Any provision that is held
to be void or unenforceable will be interpreted by the Parties or the courts to be replaced with
languege that is as closo as possible to the intent of the original provision so as to effectuate the
purposoe of this OCC, Any ambiguous or conflicting terms shall be interpreted and construed in
such a manner as to accomplish the purpose of this OCC.

9.14 Insurance Required. Outside Counsel presently meinteins malpractice insurance in an
amount of not less than § 15,000,000 for claims made during the period January 1, 2013 through
Jenuary 1, 2014,

Qutside Counsel agrees to maintein st least this amount of insurance coverage during this OCC
Term. Further, Outside Counsel agrees to pive notice to Agency and to the OAG In the ovent
any amount of malpractios insurance ls cenceled, Outside Counsel elso agrees to furnish to
Agency or the OAG certified coples of such insurance policies when requested. Outsido Couneel
agrees that no claim by Agency and the Stete of Texas for damages resulting from breach of
Qutside Counsel's duties to Agency under this OCC shall be limited to the amount of
malpractice Insurance maintained by Outside Counsol.

IN WITNESS THEREOF, THE PARYTIES HAVE SIGNED AND EXECUTED
THIS OCC.

WATERS & KrRAUB LLP TExXAS HEALTH AND HUMAN SERVICES
CoMMISSION

Den Hargrove U Kyle L, Jansk, M.D,

Of Counsel Executive Commissioner
600 Navarro 4900 North Lamar

Suite 500 Suite 700

San Antonlo, Texas 78205 Augtin, Texas 78751
(210) 226-9880 (512) 4246500

(210) 349-3666 Fax

dhargrove@waterskraus.com

Tax ID # 75-2797531

Qutside Couneel Contract
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Approved:

By the Office of the Attorney General of Texas

D™

Attorney General or Designee
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OUTSIDE COUNSEL CONTRACT

OAG Contract No. (015529 . 04*Hp

T , Addendum A
Services

Description of Legal Services to be provided:

In conjunction with HFEISC OIG staff attorneys, Outside Counsel will provide legal services for
the Antoine Dental Cenrer v. HHSC-0IG, 529-13- 0997, payment hold proceeding before the

State Office of Adminlstrative Hearings.

Outside Counse] Contraci
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OUTSIDE COUNSEL CONTRACT
OAG ContractNo. 201355 0440

Addendum B

Rates

The hourly rate or rate range for attorneys, paralegals, patent agents, and others working on
Agency matiers:

Name(s) of Lead Connsel: Charles Siegel and Dan Hargrove

For lead connsel, provide documentation of good standing with the relevant licenging authority.

Named Individual or Timekesper Classification Hourly Rote or Rate Range

Charies Siegel — Senior Litigator § 500.00
Dan Hargrove — Litigator $ 350,00

For attorneys not listed above, the following hourly rate or rate range will apply:

Senior Litigator / Partner ' up to § 500
Litigator / Associate up to § 225
Paralegals uptod 75

Billing Perlod. The billing period for this OCC shall be; monthly

Travel Rate. The rate for travel time for cach attornsy traveling for Agency matiers will
be listed below. An attorney’s travel rate may not exceed half of that attorney’s hourly rate listed
above, I a travel rate(s) is not listed below, Outside Counsal may not charge Agency for time
spent iraveling an Agency matt:rs

Dan Hargrove : $ 175.00

Dutside Connse)! Contract
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CONFIDENTIAL NOTICE

The information contained in this facsimile transmission is confidential. It may also be subject to the
attorney-client privilege, work product or propriety information. This information is intended for the
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