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CAUSE NO. D-1-GN-14-005380 

 

THE STATE OF TEXAS,      §  IN THE DISTRICT COURT 
 Plaintiff,       § 

         § 

v.         §  TRAVIS COUNTY, TEXAS 

         § 

DR. BEHZAD NAZARI, D.D.S., ET AL.    §  

 Defendants.       §  53rd JUDICIAL DISTRICT 

 

ANTOINE DENTAL CENTER’S FIRST AMENDED MOTION FOR PARTIAL 

SUMMARY JUDGMENT BASED ON RES JUDICATA AND COLLATERAL 

ESTOPPEL 

 

TO THE HONORABLE JUDGE OF SAID COURT: 

NOW COMES, Dr. Behzad Nazari, D.D.S. D/B/A Antoine Dental Center (herein 

“ADC”), and files this first amended motion for partial summary judgment, and in support hereof, 

would respectfully show the Court the following: 

I. SUMMARY OF THE MOTION 

Because the Sixth Court of Appeals has already determined that there is no evidence of 

fraud regarding 305 ADC patients, the State is now bound by that previous judgment regarding 

those 305 patients.  The State should be denied a second chance to get a different outcome on the 

same facts regarding the same patients.  The doctrines of res judicata and collateral estoppel bar 

this litigation. 

After a hotly contested four (4) day administrative trial, a panel of administrative law 

judges determined that “[t]here is no evidence that is credible, reliable, or verifiable, or that has 

indicia of reliability, that ADC committed fraud or engaged in willful misrepresentation with 

respect to the 63 ADC patients,” which are now the subject of the civil Medicaid lawsuit before 

this Court.  The HHSC Executive Commissioner reversed the SOAH judges; ADC appealed. The 

Travis County District Court conducted a substantial evidence review, upheld the SOAH decision, 

and overturned the HHSC Executive Commissioner’s attempt to reverse the SOAH decision.  The 
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State appealed.  After full briefing on the merits, the Sixth Court of Appeals presumed that the 

HHSC decision was supported by substantial evidence, and conducted another substantial 

evidence review.  The Sixth Court of Appeals affirmed the SOAH decision and affirmed the 

decision of the Travis County District Court. The relevant findings and conclusions—namely, that 

the State could not provide a scintilla of evidence of fraud regarding those specific ADC’s 

patients—are now final. 

Because there has been a full, fair, and final adjudication of the same issues, arising out of 

the same core of facts, on which the State had the burden of proof, the State is precluded from 

reasserting fraud claims regarding those specific patients.  The administrative trial tested the 

State’s evidence regarding ADC’s patients, and found that there was no credible evidence of fraud 

in those patient files.  ADC now seeks a ruling that the State is barred from attempting to prove 

that ADC committed Medicaid fraud regarding the 305 cases that were the basis for that 

administrative trial.  

II. THE STANDARD FOR RES JUDICATA/COLLATERAL ESTOPPEL 

 Summary judgment is appropriate when the moving party has established its right to 

judgment as a matter of law, considering the evidence in the light most favorable to the non-

movant. See Merriman v. XTO Energy, Inc., 407 S.W.3d 244, 248 (Tex. 2013); Haddock v. 

Gruber, No. 05-16-01113-CV, 2018 WL 1417453 at *4 (Tex. App.—Dallas Mar. 22, 2018, pet. 

denied) (mem. op.). Res judicata is an affirmative defense.  TEX. R. CIV. PROC. 94.  A movant 

seeking traditional summary judgment on an affirmative defense has the initial burden of 

establishing entitlement to judgment as a matter of law by conclusively establishing each element 

of the affirmative defense. Lam v. Nguyen, 335 S.W.3d 786, 789 (Tex. App.—Dallas 2011, pet. 

denied); see TEX. R. CIV. PROC. 166a (b), (c). A matter is conclusively established if reasonable 

people could not differ as to the conclusion to be drawn from the evidence. Lam, 335 S.W.3d at 
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789. If the movant meets its burden, the burden then shifts to the non-movant to present evidence 

raising a genuine issue of material fact as to one or more elements of the affirmative defense, 

precluding summary judgment. Id. 

Summary judgment may be obtained upon a plea of res judicata. Walker v. Sharpe, 807 

S.W.2d 442, 447 (Tex.App.—Corpus Christi 1991, no writ).  Res judicata is the general term for 

a group of related concepts: (1) claim preclusion (also known as res judicata); and (2) issue 

preclusion (also known as collateral estoppel). Barr v. Resolution Trust Corp., 837 S.W.2d 627, 

628 (Tex. 1992). “Res judicata, or claims preclusion, prevents the re-litigation of a claim or cause 

of action that has been finally adjudicated, as well as related matters that, with the use of diligence, 

should have been litigated in the prior suit.”  Id.  The defendant must prove: (1) a prior final 

judgment on the merits by a court of competent jurisdiction; (2) identity of parties or those in 

privity with them; and (3) a second action grounded on the same claims as those raised or that 

could have been raised in the first action. Amstadt v. U.S. Brass Corp., 919 S.W.2d 644, 652 (Tex. 

1996). The doctrine's purposes are to prevent a defendant from being “twice vexed for the same 

acts, and to achieve judicial economy by precluding those who have had a fair trial from re-

litigating claims.” Id. at 653 (citing Benson v. Wanda Petroleum Co., 468 S.W.2d 361, 363 (Tex. 

1971)). 

Issue preclusion, or collateral estoppel prevents a party from re-litigating an issue that it 

previously litigated and lost. Quinney Elec.,Inc. v. Kondos Enter., Inc., 988 S.W.2d 212, 213 

(Tex.1999) (per curiam).  The doctrine of collateral estoppel precludes re-litigation of ultimate 

issues of fact actually litigated and essential to the judgment in a prior suit. Getty Oil Co. v. Ins. 

Co. of N. Am., 845 S.W.2d 794, 801 (Tex. 1992); Tarter v. Metro. Sav. & Loan Ass'n, 744 S.W.2d 

926, 927 (Tex. 1988). “[T]he term ‘ultimate issue’ does not refer to a cause of action or a 

claim.” Haddock, 2018 WL 1417453, at *8 (quoting Tarter, 722 S.W.2d at 928). Collateral 
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estoppel applies when the party against whom the doctrine is asserted had a full and fair 

opportunity to litigate the issue in the prior suit. Tarter, 744 S.W.2d at 927. Collateral estoppel is 

designed to promote judicial efficiency, protect parties from multiple lawsuits, and prevent 

inconsistent judgments by precluding re-litigation of issues. Sysco Food Servs., Inc. v. Trapnell, 

890 S.W.2d 796, 802 (Tex. 1994). A party seeking to assert the affirmative defense of collateral 

estoppel must establish three things: (1) the facts sought to be litigated in the second action were 

fully and fairly litigated in the prior action; (2) those facts were essential to the judgment in the 

first action; and (3) the parties were cast as adversaries in the first action. Eagle Props., Ltd. v. 

Scharbauer, 807 S.W.2d 714, 721 (Tex. 1990). For collateral estoppel purposes, an issue is 

actually litigated when it was properly raised by the pleadings, submitted for determination, and 

determined. Sprowl v. Taylor, No. 05-01-01140-CV, 2003 WL 57743, at *3 (Tex. App.—Dallas 

Jan. 8, 2003, pet. denied) (mem. op.); see Johnson & Higgins of Tex., Inc. v. Kenneco Energy, Inc., 

962 S.W.2d 507, 521–22 (Tex. 1998) (citing RESTATEMENT (SECOND) OF JUDGMENTS § 

27 cmt. d (1982) ); Van Dyke v. Boswell, O'Toole, Davis & Pickering, 697 S.W.2d 381, 384 (Tex. 

1985).   

Texas applies the doctrine of res judicata to administrative proceedings.  Coalition of Cities 

for Affordable Utility Rates v. Public Utility Comm’n of Tex., 798 S.W.2d 560, 563 (Tex. 

1990)(citing Sexton v. Mount Olivet Cemetery Ass’n, 720 S.W.2d 129, 138-142 (Tex. App.—

Austin 1986, writ ref’d n.r.e.), cert. denied, 499 U.S. 983, 111 S.Ct. 1641, 113 L.Ed.2d 736 (1991). 

The Texas Supreme Court has expressed a strong preference that continued litigation of issues or 

piecemeal litigation by state regulatory agencies “should be discouraged.” Id. (citing Westheimer 

Indep. School Dist. v. Brockette, 567 S.W.2d 780, 787 (Tex. 1978).  The Coalition of Cities case 

applied to an attempt to re-litigate an issue before the PUC, but application of the doctrine of res 

judicata is not just limited to re-litigating a matter before an agency. See Igal v. Brightstar Info. 
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Tech. Grp., Inc., 250 S.W.3d 78, 86-87 (Tex. 2008) (administrative orders of certain agencies bar 

the litigation of the same claims in civil court), superseded by statute as to the Texas Workers 

Compensation Commission (as recognized in Engelman Irrigation Dist. v. Shields Brothers, Inc., 

514 S.W.3d 746, n. 28 (Tex. 2017)).  The doctrine of res judicata has been used against 

governmental entities pursuing claims in court in their own names, not just with respect to the 

parties appearing before them. See Engelman, 514 S.W.3d 746. 

When an administrative agency acts in a judicial capacity and resolves disputed fact issues 

properly before it in which the parties have had an adequate opportunity to litigate, res judicata 

bars subsequent lawsuits involving those same facts.  Igal, 250 S.W.3d at 86-87; New Talk, Inc., 

v. Southwestern Bell Telephone Company, 520 S.W.3d 637, 648 (Tex. App.—Fort Worth 2017, 

no pet.);  Turnage v. JPI Multifamily, Inc., 64 S.W.3d 614, 620 (Tex. App.—Houston [1st Dist.] 

2001, no pet.); see also Childs v. Haussecker, 974 S.W.2d 31, 43 (Tex. 1998). For example, in 

Coalition of Cities, the Court held that res judicata barred a public utility from offering new or 

additional evidence to the Public Utility Commission that its nuclear power plant was a prudent 

investment cost that might support its request for a rate increase.   Likewise, in New Talk, the court 

of appeals held that summary judgment based on res judicata appropriately barred subsequent civil 

litigation of issues that had been argued in an arbitration before the Public Utility Commission.  

Id.   

In this motion, the issue regarding the applicability of the Sixth Court of Appeals decision, 

and the resulting findings that no fraud occurred regarding ADC’s patients, are questions of law.  

In addition, the underlying facts involved in these civil Medicaid fraud allegations are historical—

the treatment provided to these patients has not changed.  Moreover, the procedural history of the 

case is not in dispute. That makes this case ripe for summary judgment and/or collateral estoppel. 
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III. SUMMARY JUDGMENT EVIDENCE 

 ADC relies on this evidence, which evidence is attached and incorporated for all purposes: 

Ex. 1- SOAH Decision, Administrative Record (“AR”) at bates number 001192-001238, 
setting out the State’s administration allegations and concluding no fraud by ADC. 

 
Ex. 2- HHSC-OIG’s Administrative Complaint at AR000043-49, alleging fraud against ADC. 
 
Ex. 3- HHSC Executive Commissioner’s Amended Final Order, AR001744-001785. 

Ex. 4- District Court Judgment reversing agency order, Cause No. D-1-GN-14-002229. 

Ex. 5- Relevant excerpt of State’s live petition in this case, mirroring SOAH complaint. 

Ex. 6- Email from HHSC-OIG to ADC counsel forwarding sampled and audited patients. 

Ex. 7- State’s Memorandum of Law at AR000791-000813, highlighted at relevant sections. 

Ex. 8- HHSC-OIG Extrapolation Methodology, listing all 305 patients at issue in the SOAH 
case. 

 
Ex. 9- HHSC-OIG Notice seeking recoupment, and referencing its extrapolation methodology. 

Ex. 10- State’s responses to ADC’s discovery requests in this case. 

Ex. 11- The law of the case: Texas HHSC v. Antoine Dental Center, 487 S.W.3d 776 (Tex. 
App.—Texarkana 2016, no pet.). 

 
Ex. 12- State’s First Request for Production to ADC in this case (listing the same 305 patients 

at issue in the prior administrative case). 
 
Ex. 13- Testimony of Jack Stick regarding statistical sampling and extrapolation in 

administrative case, AR002288-002292, AR002473-002497, AR002600-002601, and 
AR002627-002628. 

 
Ex. 14- 2012 agreement between HHSC-OIG and Texas OAG regarding joint procedures for 

prosecuting TMFPA cases. 
 
Ex. 15- State’s Notice of Nonsuit of D-1-GV-12-00435 TMFPA civil claims, and intent to 

pursue claims administratively. 
 
Ex. 16- OIG’s response to National’s Plea to the Jurisdiction at SOAH. 
 
Ex. 17- Affidavit of Jason Ray in support of Ex. 4, 6, 8, 9, 10, 11, 12, 14, 15, and 16 of this 

Motion.    
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IV. UNDISPUTED FACTS 

These are the relevant undisputed facts regarding ADC’s administrative trial, taken from 

the Sixth Court of Appeal’s opinion in the administrative case.  This is the “law of the case.” See 

Ex. 11, copy of Texas Health & Human Servs. Comm'n & Office of Inspector Gen. v. Antoine 

Dental Ctr., 487 S.W.3d 776. 

The “HHSC is the state agency designated to administer the Texas Medicaid program.” 

Texas Health & Human Servs. Comm'n & Office of Inspector Gen. v. Antoine Dental Ctr., 487 

S.W.3d 776, 778 (Tex. App.—Texarkana 2016, no pet.) (citing reference by Janek v. Harlingen 

Family Dentistry, P.C., 451 S.W.3d 97, 99 (Tex. App.–Austin 2014, pet. denied) to TEX. GOV'T 

CODE ANN. § 531.021(a) (West 2012)).  “Through its OIG [Office of Inspector General], [the] 

HHSC is responsible for investigating fraud and abuse and enforcing state laws related to the 

Medicaid program.” Id.  “Texas law permits [the] HHSC (and commands the OIG) to impose, 

without prior notice, a ‘payment hold’ on Medicaid reimbursements to a Medicaid provider upon 

receiving reliable evidence of ‘fraud or willful misrepresentation’ by the provider under the state 

Medicaid program.” Id. (quoting TEX. GOV'T CODE § 531.102(g)(2)).  “A Medicaid provider 

subject to such a hold may request an expedited administrative hearing before the State Office of 

Administrative Hearings (SOAH) regarding the hold.” Id. at 779.  “The duration of such a hold is 

not indefinite but depends initially on the outcome of the expedited SOAH hearing.” Id.  “[HHSC] 

shall discontinue the hold unless the department makes a prima facie showing at the hearing that 

the evidence relied on by the department in imposing the hold is relevant, credible, and material 

to the issue of fraud or willful misrepresentation.” Id. at 784 (citing Act of June 2, 2003, 78th Leg., 

R.S., ch. 198, § 2.103, sec. 32.0291(c), 2003 Tex. Gen. Laws 611, 690 (amended 2013)).  

“Administrative law judges preside over SOAH hearings.”  Id. at 779. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038695789&pubNum=0004644&originatingDoc=Iaa2f6160763b11e881e3e57c1f40e5c7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4644_777
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034719570&pubNum=0004644&originatingDoc=I69841830064a11e68200cc8fe940080b&refType=RP&fi=co_pp_sp_4644_99&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4644_99
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034719570&pubNum=0004644&originatingDoc=I69841830064a11e68200cc8fe940080b&refType=RP&fi=co_pp_sp_4644_99&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4644_99
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000176&cite=TXGTS531.021&originatingDoc=I69841830064a11e68200cc8fe940080b&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_8b3b0000958a4
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000176&cite=TXGTS531.021&originatingDoc=I69841830064a11e68200cc8fe940080b&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_8b3b0000958a4
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In 2008, the HHSC-OIG issued a performance audit report of the Texas Medicaid claims 

administrator and discovered that its “prior authorization team failed to review the supporting 

documentation submitted by providers with the [Handicapping Labio-lingual Deviation (HLD)] 

score sheet as required,” that its “staff did not have the dental credentials necessary to evaluate 

whether the additional documentation supported the HLD score,” and that its “staff only referred 

about 10% of the orthodontic prior authorizations requests to [its] dental director for review.” Id. 

at 781. Following the discovery, the HHSC-OIG began opening fraud investigations into the top 

twenty-five Medicaid providers, including ADC. Id. at 782; see Ex. 1- SOAH Decision at 

AR001203.  Of the thousands of patients for which ADC received preauthorization between 2009 

and 2011, the HHSC–OIG selected a statistically valid random sample of 305 ADC patient records, 

and had two licensed orthodontists audit 63 of those 305 ADC patient files. Id.; see Ex. 1- SOAH 

Decision at AR001204.  The consulting orthodontists who reviewed ADC’s prior authorization 

submissions came to believe that all of ADC’s HLD scores were inflated, prompting the HHSC-

OIG to determine fraud was involved. Id.; see Ex. 1- SOAH Decision at AR001204. 

“On April 4, 2012, based on [the consulting orthodontist’s] report, the HHSC–OIG sent 

the Clinic a notice of payment hold on all future claims.” Id. at 783; see Ex. 1- SOAH Decision. 

at 001204.  The matter in dispute in ADC’s case was whether there was evidence of fraud regarding 

the 305 ADC patients. 

ADC requested a merits hearing on the payment hold. SOAH conducted a hearing to 

determine whether the State possessed credible evidence of fraud to support the payment hold. Id.; 

see Ex. 1- SOAH Decision.   “[T]he purpose of the hearing was to determine whether a credible 

allegation of fraud existed to support the payment hold.” Id. 
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The HHSC’s jurisdictional allegations at the SOAH hearing invoked the Texas Medicaid 

Fraud Prevention Act (TMFPA), TEX. HUM. RES. CODE Chapter 36, at every stage of the hearing 

process: 

 

 

Ex. 2, HHSC-OIG’s Complaint at AR000046-000047; see also Ex. 1- SOAH Decision at 001205.  

At the hearing, the HHSC’s main allegation was that ADC had committed fraud by 

misrepresenting its patients’ dental conditions: 

 



 
ADC’s 1st Amended MPSJ on Res Judicata and Collateral Estoppel 
Page No. 11 

 
 

Ex. 2, HHSC-OIG’s Complaint at AR000048-000049.  At the SOAH merits hearing, the HHSC-

OIG enlisted four (4) attorneys from the State (namely the Attorney General Civil Medicaid Fraud 

Division’s Chief Raymond Winter, and his second in command Margaret Moore), as well as four 

(4) outside attorneys that were hired as Medicaid Fraud specialists to assist in HHSC’s prosecution.  

Ex. 1- SOAH Decision at AR00196. 

To prove its case, the HHSC-OIG presented evidence and expert testimony regarding 63 

ADC patients. Ex. 1- SOAH Decision, at AR001217-001219 and 001223.  At the conclusion of 

that hearing, the SOAH judges entered these issued these factual findings:  

 

Ex. 1- SOAH Decision at AR001225. 

 
Ex. 1- SOAH Decision at Finding of Fact Nos. 48-50, AR001234-001235. The SOAH judges also 

made this conclusion of law: 
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Ex. 1- SOAH Decision at Conclusion of Law Nos. 11-13, AR001236. 

HHSC Executive Commissioner Kyle Janek rejected the ALJs’ decision.  Ex. 3- HHSC 

Executive Commissioner’s Amended Final Order, AR001785.  ADC appealed the HHSC 

Executive Commissioner’s reversal, and Travis County District Court Judge Amy Clark Meachum 

reversed the Executive Commissioner’s decision to reject the ALJs’ findings and conclusions. Ex. 

4- Final Judgment.  The HHSC-OIG appealed that decision to the Sixth Court of Appeals where 

the trial court’s judgment was affirmed. Antoine Dental Ctr., 487 S.W.3d at 802.  

 Despite having failed to provide a scintilla of evidence of fraud regarding those 305 

patients, the State filed this civil lawsuit in December 2014.1  Like the administrative case before, 

the State invoked the Texas Medicaid Fraud Prevention Act (TMFPA), TEX. HUM. RES. CODE 

Chapter 36 as the basis for its claims.  And like the administrative case before, the first allegation 

in this case is that ADC committed fraud by misrepresenting the severity of its patients’ dental 

conditions: 

                                                           
1 As discussed more fully below, a qui tam relator originally filed a TMFPA case, under seal, in Travis County.  The 
State unsealed those TMFPA claims as to some defendants, nonsuited the civil claims, and moved those cases to the 
administrative forum.  Those separate cases were prosecuted administratively until ADC won its administrative case 
in November 2013. By December 23, 2013, the State had nonsuited all of the pending administrative cases, then 
refiled them back in district court as this single, consolidated TMFPA case. 
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Ex. 5- Relevant excerpt of State’s live (Third Amended) petition in this case. 

V. ARGUMENT AND AUTHORITIES REGARDING RES JUDICATA 

 
A. The res judicata elements. 

When a defendant moves for summary judgment on an affirmative defense, he must prove 

all the essential elements of his defense as a matter of law. Ryland Grp., Inc. v. Hood, 924 S.W.2d 

120, 121 (Tex. 1996) (per curiam).  In this case, ADC can demonstrate the elements of the defense 

of res judicata: (1) a prior final judgment on the merits by a tribunal of competent jurisdiction; (2) 

identity of parties or those in privity with them; and (3) a second action grounded on the same 

claims as those raised or that could have been raised in the first action. 

B. The Court of Appeals decision affirming the trial court’s judgment is a prior final 

judgment on the merits by a court of competent jurisdiction. 

 
 1. Nature of the SOAH-District Court-6th Court of Appeals Opinion 
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It is undisputed that the SOAH judges found no evidence that ADC engaged in fraud or 

misrepresentation regarding the ADC patients.  The Travis County District Court and Sixth Court 

of Appeals likewise reviewed the evidence in the case and found that there was no evidence in the 

record that would support a fraud claim against ADC. See e.g. Antoine Dental Ctr., 487 S.W.3d at 

797.  The Court of Appeals opined that the standard on appeal “is not whether we believe [Janek] 

reached the correct conclusion, but whether the agency's factual findings are reasonable ‘in light 

of the evidence from which they were purportedly inferred.’ ” Id.  The Court of Appeals continued: 

Thus, we will sustain Janek's action “if the evidence as a whole is such that 
reasonable minds could have reached the conclusion that [Janek] must have reached 
in order to justify [his] action.” See id. at 790–91 (citing Tex. State Bd. of Dental 
Exam'rs v. Sizemore, 759 S.W.2d 114, 116 (Tex.1988)). “We presume that 
[Janek's] order is supported by substantial evidence, and [the Clinic], as the party 
appealing the order, has the burden to prove otherwise.” Id. at 791. “Further, we 
may not substitute our judgment for that of [Janek's] on the weight of the evidence 
on matters committed to agency discretion.” Id. 
 

Id. The Court of Appeals analyzed the case by parsing through the trial evidence—all of the 

evidence, including several matters that neither the HHSC-OIG nor ADC had mentioned or 

analyzed in their respective briefs to the Court of Appeals.  Point by evidentiary point, the Court 

of Appeals concluded that HHSC Executive Director Kyle Janek’s order had deviated completely 

from the evidence that had been adduced at the administrative trial. Id. at 797-802.  For every one 

of the sixteen changes that HHSC Executive Director Kyle Janek made to the SOAH decision, the 

Court of Appeals found that his change was not supported by substantial evidence in the 

administrative record.  Thus, the Court of Appeals held that his changes to the SOAH judges’ 

factual findings were not reasonable in light of the evidence from which they were purportedly 

inferred.  After its own substantial evidence review, the Court of Appeals held that the trial court 

had also properly conducted its own the substantial evidence review. Id.  When required to provide 

prima facie evidence of fraud regarding the ADC patients, the State could not do so. 
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A determination that a party cannot make a prima facie case in a judicial proceeding 

disposes of claims just as surely as a final judgment after trial.  The standard for summary 

judgement is equivalent to the standard the SOAH applied. See Voight v. HAL Nederland, N.V., 

No. C17-1360 MJP, 2018 WL 4583903, at *1 (W.D. Wash. Sept. 25, 2018) (“The legal standard 

governing the granting of summary judgments is well known. Summary judgment is appropriate 

where the non-moving party lacks competent evidence to establish a prima facie case,” citing 

Ceotex v. Catrett, 477 U.S. 317, 322 (1986)). Summary judgments can be the basis for sustaining 

both affirmative defenses.  See Pines of Westbury, Ltd. v. Paul Michael Const., Inc., 993 S.W.2d 

291, 294 (Tex. App. – Eastland 1999) (A summary judgment is a final judgment on the merits that 

bars relitigation of the case); Freeman v. Sikorsky Aircraft Corp., 151 F. App'x 91, 92 (2nd Cir. 

2005) (holding that the district court correctly dismissed Freeman's complaint . . . because Freeman 

was barred by res judicata from asserting the same claims of which the district court had already 

disposed through summary judgment in a prior action.”); Voight v. HAL Nederland, N.V., No. C17-

1360 MJP, 2018 WL 4583903, at *1 (W.D. Wash. Sept. 25, 2018) (“The legal standard governing 

the granting of summary judgments is well known. Summary judgment is appropriate where the 

non-moving party lacks competent evidence to establish a prima facie case,” citing Ceotex v. 

Catrett, 477 U.S. 317, 322 (1986)).  As with cases in which issues are decided pursuant to a motion 

for summary judgment, the SOAH, District Court, and Court of Appeals determination that the 

State could not even prove a prima facie case of fraud bars re-litigation of the claims on the merits 

and issues before this Court. 

In Coalition of Cities, a consumer group brought suit to stop the Public Utility Commission 

(PUC) from allowing a public utility a second chance to present facts that might justify an electric 

rate increase. Coalition of Cities for Affordable Utility Rates v. Public Utility Com'n of Texas, 798 

S.W.2d 560 (Tex. 1990).  The public utility had previously sought a rate increase, based in part on 

https://1.next.westlaw.com/Document/Ib7528118e7d811d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=798+S.W.2d+560
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its attempt to recover costs it had incurred in building a nuclear power plant.  In the first 

administrative case the PUC issued a final order stating that the public utility had failed to prove 

those expenses were prudently incurred, but the PUC order also permitted the PUC to reconsider 

at a later date whether the expenses were prudently incurred.  When the utility later initiated a new 

proceeding before the PUC on the prudence question, a consumer group secured a permanent 

injunction—based on res judicata—preventing further consideration of that issue before the PUC.  

The Court of Appeals dissolved the injunction and found “that the doctrine of res judicata was 

inapplicable because the PUC had specifically reserved the right to rehear the prudence issue…” 

Coalition of Cities, 798 S.W.2d at 562.  The Texas Supreme Court reversed, and reiterated “a 

strong preference that ‘[c]ontinued litigation of issues or piecemeal litigation should be 

discouraged’ in state regulatory agencies.” Coalition of Cities, 798 S.W.2d at 563, 

citing  Westheimer Indep. School Dist. v. Brockette, 567 S.W.2d 780, 787 (Tex. 1978).  The Texas 

Supreme Court was straightforward:  

“A party who fails to meet its burden of proof loses. The party who has the 

burden but fails to persuade the trier of fact is not entitled to a second trial to 

present more evidence.  By stating that [the utility] GSU failed to meet its burden 
of proof on the prudence of the $1.453 billion, the PUC effectively disallowed that 
amount from the rate base. [citation omitted] 
  

Coalition of Cities, 798 S.W.2d at 563–64 (Tex. 1990) (emphasis added).  Thus, the Texas 

Supreme Court held that the utility was precluded from offering new or additional evidence that 

its nuclear power plant was a prudent investment cost that might support its request for a rate 

increase. Similar considerations apply to the State’s argument that it can revisit the Medicaid fraud 

issue in this Court regarding those exact same 305 ADC patients. 

   

Like the Coalition of Cities case, no statute allows the HHSC to both litigate a payment 

hold hearing, but disregard the factual findings or reserve factual issues for a later date.  ADC 

https://1.next.westlaw.com/Document/Ib7528118e7d811d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=798+S.W.2d+560
https://1.next.westlaw.com/Document/Ib7528118e7d811d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=798+S.W.2d+560
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978134501&pubNum=713&originatingDoc=Ib7528118e7d811d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_713_787&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_713_787
https://1.next.westlaw.com/Document/Ib7528118e7d811d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=798+S.W.2d+560
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anticipates that the State will argue that the SOAH payment hold hearing was more limited in 

scope than the proceeding it filed in this Court.  The court of appeals in New Talk addressed a 

similar argument.  In that case, New Talk was a telephone company; it engaged in a Public Utility 

Commission arbitration regarding a contractual dispute with AT&T. New Talk, Inc. v. 

Southwestern Bell Telephone Company, 520 S.W.3d 637 (Tex.App.—Fort Worth 2017, no pet.). 

New Talk, 520 S.W.3d at 646. The PUC arbitators entered orders regarding that contractual 

dispute.  Later, when New Talk refused to pay the arbitration decision, AT&T sued New Talk; 

New Talk argued that the PUC arbitrator’s order did not have preclusive effect.  The court of 

appeals disagreed, and reiterated the Texas Supreme Court’s guidance:  

“When an administrative agency acts in a judicial capacity and resolves disputed 
fact issues properly before it in which the parties have had an adequate opportunity 
to litigate, res judicata bars subsequent lawsuits involving those same facts. See 

Igal, 250 S.W.3d at 86–87 (citing United States v. Utah Constr. & Mining Co., 384 
U.S. 394, 422, 86 S.Ct. 1545, 1560, 16 L.Ed.2d 642 (1966)). In this case, the PUC, 
acting in a judicial capacity, resolved disputed fact issues properly before it, and 
AT&T and New Talk had an adequate opportunity to—and did—litigate before the 
PUC.  See id. We therefore conclude that the PUC arbitration award in this case 
was entitled to res-judicata effect. 
 

New Talk 520 S.W.3d at 648.  Precedent indicates this Court must defer to the factual findings 

and preclusive effect of the prior administrative decision.  

In fact, the governing statutes expressly prohibit dual recovery.  Section 36.052 of the 

Human Resources Code provides as follows: 

The application of a civil remedy under this chapter does not preclude the application of 
another common law, statutory, or regulatory remedy, except that a person may not be 

liable for a civil remedy under this chapter and civil damages or a penalty under Section 

32.039 if the civil remedy and civil damages or penalty are assessed for the same act. 
 

https://1.next.westlaw.com/Document/I5be2ea0036f311e7bc7a881983352365/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=520+S.W.3d+637
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TEX. HUM. RES. CODE §§36.052 (emphasis added).  The imposition of a payment hold is 

an administrative penalty.2 1 Tex. Admin Code 371.1.  As stated above, the HHSC-OIG’s payment 

hold case expressly invoked both Chapter 32 and 36.  So when the HHSC-OIG sought a payment 

hold against ADC, it sought an administrative penalty against ADC that barred the State from 

seeking a redundant or supplemental penalty under ch. 36 in this civil action for the same acts.  

Moreover, the issues in the SOAH hearing and in this case—whether there is fraud associated with 

ADC’s patients—are the same.  That is why section 36.052 prohibits dual recovery; the jurisdiction 

and claims are the same.  

The HHSC’s jurisdictional allegations at the SOAH hearing invoked the Texas Medicaid 

Fraud Prevention Act (TMFPA), TEX. HUM. RES. CODE §§36.001 et seq, at every stage of the 

hearing process. See Ex. 2, at AR000043, 000047, 000053.  The State did not appeal the Court of 

Appeal’s judgment to affirm the trial court’s decision reversing the HHSC’s Amended Final 

Order—an adverse determination.  For purposes of applying res judicata, the Court of Appeals 

substantial evidence review and its conclusions are a final judgment on the merits by a court of 

competent jurisdiction. 

2. Scope of the administrative trial 

In the SOAH Medicaid fraud hearing, HHSC-OIG selected 305 patient out of the universe 

of all patients ADC had ever treated.  Of those 305 patients, HHSC-OIG selected 63 patients’ files 

to review, and then extrapolated the results from the 63 patients to all of the patients that the HHSC 

had gathered for review. Ex. 1- SOAH Decision at AR001203-001204, Ex. 6; email from HHSC 

to ADC counsel, Ex. 8, HHSC-OIG Extrapolation Methodology, and Ex. 13, Testimony of OIG 

                                                           
2 HHSC Rule 371.1(57) states “Payment hold (suspension of payments)--An administrative sanction that withholds 
all or any portion of payments due a provider until the matter in dispute, including all investigation and legal 
proceedings, between the provider and HHSC or an operating agency are resolved. This is a temporary denial of 
reimbursement under Medicaid for items or services furnished by a specified provider.” 
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Deputy Director Jack Stick regarding statistical sampling and extrapolation in administrative case.  

The HHSC-OIG did this because it employed a statistically valid random sampling and 

extrapolation method that was sure to result in a high degree of statistical confidence on the 

question of whether ADC had committed fraud, and how much the State had been harmed 

financially due to that fraud. See id.  

Section 531.120 of the Government Code allows the HHSC-OIG to use statistically valid 

sampling and extrapolation: 

(a) The commission or the commission’s office of inspector general shall provide 
a provider with written notice of any proposed recoupment of an overpayment or debt and 
any damages or penalties relating to a proposed recoupment of an overpayment or debt 
arising out of a fraud or abuse investigation. The notice must include: 

. . . 
(4) the extrapolation methodology; 

(4-a) information relating to the extrapolation methodology used as part of the 

investigation and the methods used to determine the overpayment or debt in sufficient 

detail so that the extrapolation results may be demonstrated to be statistically valid and 

are fully reproducible; 
. . . 
 

TEX. GOV’T CODE §531.120 (emphasis added).  Pursuant to the requirements of section 531.120, 

the HHSC-OIG sent ADC the audit results for the 63 ADC patients, and the method of 

extrapolation used to determine how to select 305 of “the approximately 6,500 cases for which 

ADC received prior authorization in 2009, 2010, and 2011.”  Ex. 1, at AR001203.  That State then 

selected 63 out of the 305 patients to audit. Ex. 6; email from HHSC to ADC counsel, Ex. 8, 

HHSC-OIG Extrapolation Methodology; Ex. 9  HHSC-OIG Notice seeking recoupment, and 

referencing its extrapolation methodology in “Attachment A.” 

The use of extrapolation comes from the concept of “bellwether” trials. In re Chevron USA, 

Inc., 109 F.3d 1016, 1019 (5th Cir. 1997).  In Chevron, a mass toxic tort case, the Fifth Circuit 

described the name and history as follows:  

https://1.next.westlaw.com/Document/Ic2ec394a941711d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=109+F.3d+1016
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The term bellwether is derived from the ancient practice of belling a wether (a male 
sheep) selected to lead his flock. The ultimate success of the wether selected to wear the 
bell was determined by whether the flock had confidence that the wether would not lead 
them astray, and so it is in the mass tort context. 

 
The notion that the trial of some members of a large group of claimants may provide 

a basis for enhancing prospects of settlement or for resolving common issues or claims is 
a sound one that has achieved general acceptance by both bench and bar. References to 
bellwether trials have long been included in the Manual for Complex Litigation. See 
MANUAL FOR COMPLEX LITIGATION § 33.27-.28 (3d ed.1995). The reasons for 
acceptance by bench and bar are apparent. If a representative group of claimants are tried 
to verdict, the results of such trials can be beneficial for litigants who desire to settle such 
claims by providing information on the value of the cases as reflected by the jury verdicts. 
Common issues or even general liability may also be resolved in a bellwether context in 
appropriate cases. 

.  .  .  . 
A bellwether trial designed to achieve its value ascertainment function for 

settlement purposes or to answer troubling causation or liability issues common to the 
universe of claimants has as a core element representativeness—that is, the sample must 
be a randomly selected one of sufficient size so as to achieve statistical significance to the 
desired level of confidence in the result obtained. Such samples are selected by the 
application of the science of inferential statistics. The essence of the science of inferential 
statistics is that one may confidently draw inferences about the whole from a representative 
sample of the whole.  

 
In re Chevron USA, Inc., 109 F.3d at 1019-20. 

Despite ADC’s objections in the SOAH proceeding to the HHSC’s use of and methodology 

for statistically extrapolating the claims of 63 bellwether patients to 305 patients, the HHSC-OIG 

based its fraud claims and calculation of the amount the HHSC-OIG withheld on that extrapolation.  

Ex. 8, HHSC-OIG Extrapolation Methodology.  That fact is significant here because it affects the 

scope of the HHSC’s previous order and the extent of the application of res judicata.  Certainly, 

had the State prevailed in its administrative case, it would have continued to rely on its alleged 

statistically valid extrapolation methodology in order to justify its claimed recoupment of $7.3 

million.  See Ex. 9, HHSC-OIG Notice seeking recoupment, and reference to its extrapolation 

methodology.  It is also significant because all of the 305 patient files were available to the HHSC 

and, with the exercise of due diligence, claims of Medicaid fraud based on those patients could 

https://1.next.westlaw.com/Document/Ic2ec394a941711d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=109+F.3d+1016
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have been litigated.  Having elected to rely on 63 bellwether patients and extrapolation to the rest 

of the 305 patients, the State cannot now ignore the fact that it could have proceeded in all of those 

cases in the previous adjudication.  

Proceeding on those claims now, therefore, is barred. See Barr, 837 S.W.2d at 631.  “[A] 

final judgment on an action extinguishes the right to bring suit on the transaction, or series of 

connected transactions, out of which the action arose.” Id. at 631.  The party that has the burden 

of proof but that fails to persuade the trier of fact is not entitled to a second trial to present more 

evidence.  Coalition of Cities, 798 S.W.2d at 564.  

C. 2nd element: The parties in the administrative trial are the same parties in this case, 

or are in privity with them.  

 

Whether a party is in privity with another for preclusion purposes is a question of fact that 

is reviewed for clear error, see, e.g., Astron Industrial Associates, Inc. v. Chrysler Motors Corp., 

405 F.2d 958, 961 (5th Cir. 1968); Griswold v. Cnty. of Hillsborough, 598 F.3d 1289, 1292 (11th 

Cir.2010), not for genuine issues of material fact raising a question of non-privity.  This Court can 

find privity, by a preponderance of the evidence, from the record. Cf., In re Youngchul Park, No. 

2:14-BK-28415-RK, 2017 WL 3017087, at *9 (Bankr. C.D. Cal. July 13, 2017) (“The court finds 

that Plaintiff has shown by a preponderance of the evidence that the parties in this case are the 

same parties or in privity with the parties in the former proceeding.”).  As such, proof of privity 

does not require summary judgment evidence that meets summary judgement standards.  Even so, 

it is indisputable  that the State and HHSC are the same entity. 

The “HHSC is the state agency designated to administer the Texas Medicaid program.” 

Antoine Dental Ctr., 487 S.W.3d at 778.  Human Resources Code section 32.021(a) provides: 

(a) The commission is the single state agency designated to administer the medical 
assistance program provided in this chapter in accordance with 42 U.S.C. Section 
1396a(a)(5). Subject to applicable federal law, the commission may delegate the 
operation of a part of the medical assistance program to another state agency. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992166190&pubNum=0000713&originatingDoc=I78e31055e8a911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_713_631&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_713_631
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992166190&pubNum=0000713&originatingDoc=I78e31055e8a911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_713_631&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_713_631
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Notwithstanding any delegation, the commission retains ultimate authority over the 
medical assistance program.  
 

TEX. HUM. RES. CODE § 32.021(a). “Through its OIG [Office of Inspector General], [the] HHSC 

is responsible for investigating fraud and abuse and enforcing state laws related to the Medicaid 

program.” Antoine Dental Ctr., 487 S.W.3d at 778.  The HHSC’s and HHSC-OIG’s counsel in 

that administrative case included Raymond Winter, Chief of the Attorney General’s Civil 

Medicaid Fraud Division. Ex. 1 at AR001196.  He is the State’s lead counsel in this case as well.  

Ex. 5, The State’s live petition in this case.  Finally, the OIG has formally delegated its 

enforcement decisions in TMFPA cases to the OAG. Ex. 14.  

HHSC was the party opposing Antoine Dental Center before the SOAH. In its objections 

and responses to ADC’s discovery requests, the State identified Texas Medicaid, which is part of 

HHSC, as the party on whose behalf OAG is bringing the suit presently before this Court:  

 

See Ex. 10, State’s responses to ADC’s 1st Request for Admission, Interrogatories, and Requests 

for Production. (emphasis added).  Those same discovery responses continued: 
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Id. (emphasis added).  In fact, the State has admitted that its claims in this case are duplicative of 

the patient claims made in the administrative case: 

 

Id. The State went on to confirm that the claims it is bringing in this case 
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Id. (emphasis added).  Thus, plaintiff in this case—the Medicaid program—is one and the same 

with the HHSC, and certainly in privity with the HHSC, pursuing the same Medicaid providers, 

for the same alleged fraud, involving the same patients, for the same time period. 

 It is undisputed that ADC was the party in the prior SOAH proceeding and the subsequent 

civil case.  The only issue remaining is what claims are barred.   

D. This Medicaid fraud lawsuit is grounded on the same claims as those raised or that 

could have been raised in the SOAH hearing. 

 

 Both this case and the SOAH hearing were brought under Human Resources Code Chapters 

32 and 36.  Compare Ex. 1 at AR001205 (HHSC invokes jurisdiction under chs. 32 and 36), 

AR001209, and 001236 (citing to ch. 36 multiple times for the TMFPA definition of “fraud,” and 

“knowingly”), with Ex. 5 (excerpt of ch. 36 claims against ADC in this case).  The exact same 

patients—each with the exact same dates of service, and the exact same orthodontic services, the 

same dental providers/dentists, and specific allegations of wrongdoing—are at issue in this case.  

 The claims in this civil case are exactly the same as they were in the administrative case.  

Here is the relevant administrative complaint: 

 

Ex. 2 at 000048.3  And here is the State’s complaint against ADC in this case: 

                                                           
3 The administrative complaint contained additional allegations of other alleged misconduct and fraud by ADC.  
Those administrative complaint allegations were broader than the allegations in this civil case. 
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Ex. 5, excerpts of the State’s petition against ADC.  Furthermore, the State has admitted in 

discovery that its claims in this case are subsumed in the allegations it made, and lost, five years 

ago.  In fact, the State has admitted through discovery that its claims in this case are duplicative of 

the patient claims made in the administrative case.  See argument supra, referencing excerpts of 

State’s response to ADC Request for Admission 14 and 15, and State’s response to ADC 

Interrogatory 12.   

In the State’s response to ADC earlier, withdrawn motion for summary judgment, the State 

asserted that TMFPA claims before his Court could not have been raised at the administrative 

level.  That is simply not true.  The TMFPA requires plaintiffs seeking damages and penalties 

under § 36.052 to bring actions in Travis County or in a county in which any part of the unlawful 

act occurred, but does not give exclusive jurisdiction to district courts. In fact, the TMFPA 

expressly provides for the “alternative remedy” of determining the State’s TMFPA claims in an 

administrative proceeding. See TMFPA § 36.109.  Indeed, § 36.011 of the TMFPA states that “(b)  
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proof of the person's specific intent to commit an unlawful act under Section 36.002 is not required 

in a civil or administrative proceeding to show that a person acted "knowingly" with respect to 

information under this chapter.” (emphasis added).   

Furthermore, the State has filed pleadings in the underlying qui tam lawsuit in this case4 

expressly admitting that it was nonsuiting its civil TMFPA claims and pursing its TMFPA’s claims 

in an administrative forum. Ex. 15; State’s Notice of Nonsuit of civil case against M&M 

Orthodontics defendants and National Orthodontics defendants, and election to pursue 

administrative remedies.  The qui tam relator appeared in and prosecuted those TMFPA claims 

alongside the State, at SOAH.  When the National Orthodontics filed a jurisdictional challenge to 

the State’s and the qui tam relator’s standing to pursue its civil TMFPA claims at SOAH, the 

State’s argument to the administrative law judge was unequivocal: 

 

                                                           
4 Cause No. D-1-GV-12-000435 (“435”) is the underlying qui tam whistleblower case upon which the current 
TMFPA claims against the defendant dentists were sued.  The State took those sealed civil TMFPA claims in “435”, 
unsealed them on June 6, 2013 as to the M&M Orthodontics defendants (and, separately, the National Orthodontix 
defendants), and nonsuited the civil claims on June 24, 2013.  The Attorney General then filed administrative cases 
against the M&M Orthodontics defendant group (and, separately, the National Orthodontix defendant group).  The 
cases were styled  
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Ex. 16, OIG’s Response to National Orthodontix’s Plea to the Jurisdiction at SOAH.  Later, when 

ADC won its administrative trial in November 2013, the State changed its mind again; it nonsuited 

all of the pending administrative cases and refiled them against the same defendants under this 

current cause number (“5380”).5   

 The doctrine of res judicata doctrine does not require identical claims.  Texas follows the 

transactional approach to res judicata. See Barr v. Resolution Trust Corp., 837 S.W.2d 627, 630–

31 (Tex.1992).  The main concern is whether the cases share the same nucleus of operative facts. 

See Energy, Inc. v. Johnson & Higgins of Texas, Inc., 921 S.W.2d 254, 260 (Tex.App.-Houston 

[1st Dist.] 1995, writ granted), modified on other grounds and remanded, at 962 S.W.2d 507 

(Tex.1998).  Claims are the same for purposes of res judicata “because, although they would not 

                                                           

5
 This case history also reveals that the terms “HHSC”, “HHSC-OIG”, and the “State” have been used 

interchangeably by the Attorney General’s Office in all phases of its campaign against the defendants in 
this lawsuit, regardless of where the State chose to prosecute its claims.  
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have the identical elements, the central factual issue would be the same in the trial of each of 

them.”  See Brzostowski v. Laidlaw Waste Sys., Inc., 49 F.3d 337, 339 (7th  Cir. 1995); Wade v. 

Household Fin. Corp. III, No. 1-15-CV-1086 RP, 2016 WL 540814, at *3 (W.D. Tex. Feb. 9, 

2016) (“Although the two suits do not raise identical claims, the claims clearly arise from the same 

nucleus of operative facts. Accordingly, the claims in this action are barred by the doctrine of res 

judicata.”).   

 Without question, the central facts before the SOAH and the central facts before this Court 

are the same.  Indeed, the May 2, 2014 Amended Final Order which OAG attorneys and HHSC’s 

contract attorneys drafted for HHSC Executive Commissioner Kyle Janek’s signature, is 

uncontestable evidence of the following two propositions: 1) SOAH considered and ruled on the 

very same allegations of Medicaid fraud that are before this Court; and 2) the State knows the first 

proposition is true.See Ex. 3, HHSC Executive Commissioner’s Amended Final Order.  In that 

order, which reversed the SOAH findings, HHSC Executive Commissioner Janek repeatedly 

references the TMFPA’s standards and applies those standards to the administrative findings. In 

this change set out below, Commissioner Janek recites the TMFPA standard for “knowingly,” and 

clearly recites that the TMFPA standard for “knowingly” is being applied in the administrative 

case: 
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. . . 

 
 

Ex. 3, at AR001754-001755, justifying his reversal for finding #26.  HHSC Commissioner Janek 

did the same thing when he improperly changed the ultimate findings in findings of fact #48, #49 

and #50—that there is no evidence that ADC committed fraud or willful misrepresentation—to 

say that there was evidence of fraud:  

 

Ex. 3, at AR001770-001772.  With respect to the claims that ADC seeks to preclude, the State 

does not point to a single set of facts, distinguishable in any meaningful sense, from those 

underlying the allegations of Medicaid fraud brought previously before the SOAH.  This Court 

should therefore grant ADC’s motion based on res judicata.  

E. Synopsis of evidence regarding the application of res judicata 

This chart compares the SOAH administrative case to the current civil case: 
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CASE 

SOAH Docket No. 529-13-0997; Antoine 

Dental Center vs. Texas HHSC-OIG 

Cause No. D-1-GN-14-005380; The 

State of Texas vs. Dr. Behzad 

Nazari, DDS, d/b/a Antoine Dental 

Center 

ATTORNEYS 

Raymond C. Winter, Office of the 
Attorney General, on behalf of HHSC-
OIG. Ex.1, AR001196. 

Raymond C. Winter, Office of the 
Attorney General, on behalf of the 
State. Ex. 5, signature page.  

GROUNDS 

HHSC-OIG alleged ADC engaged in 
fraud by misrepresenting the severity of its 
patients' dental conditions. See Ex. 2, 
AR000048, Ex. 7 AR000793, 795. 

Ex. 5, Para 6.1: State alleges ADC 
committed fraud by misrepresenting 
the severity of patients' dental 
conditions. 

WHICH 

PATIENTS? 

The 305 patients reflected in the 
Attachment A; statistical sampling and 
extrapolation methodology.  The patients 
are sorted by Medicaid number starting on 
page 5 of 30 in Ex. 8.  

Literally the exact same 305 patients.  
Ex. 12 State’s 1st Request for 
Production to ADC. They are listed in 
the exact same order (by Medicaid 
number) in Exhibit B to the State’s 
request. 

ALLEGED 

VIOLATIONS  

Ex. 2 AR 000043, 46. HHSC-OIG alleged 
violations of 42 C.F.R. Chapter 455; Tex. 
Gov't Code § 531.101 et. seq.; Tex. Hum. 
Res. Code §§ 32.001, et. seq.; Tex. Hum. 
Res. Code § 36.001, et. seq., and 1 Tex. 
Admin. Code Chapter 371 Subchapter G. 

Ex. 5, Para 6.1: State alleges ADC's 
acts constitute violations of Tex. Hum. 
Res. Code §§ 32.039(b), 36.002(1), 
36.002(2), 36.002(4)(B), 35.002(13). 

FINAL 

JUDGMENT 

Decision affirmed by Travis County 
District Court, Cause No. D-1-GN-14-
002229 and affirmed by the Court of 
Appeals in HHSC vs. Antoine Dental 

Center, 487 S.W.3d 776 on April 7, 2016. 
  

ADDITIONAL 

STATUTORY 

BAR  

  

Tex. Hum. Res. Code § 36.006 (2012).  
The application of a civil remedy 
under this chapter does not preclude 
the application of another common 
law, statutory, or regulatory remedy, 
except  statutory, or regulatory 
remedy, except that a person may not 
be liable for a civil remedy under this 
chapter and civil damages or a penalty 
under Section 32.039 if the civil 
remedy and civil damages or penalty 
are assessed for the same act. 

 
Because there has been a full, fair, and final adjudication on which the State had the burden 

of proof and that tested the State’s evidence regarding those 305 ADC patients, or, in the 
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alternative, regarding the 63 patients, the State is precluded from reasserting here any fraud claims 

regarding those patients.  ADC moves for summary judgment regarding all 305 cases, or in the 

alternative, regarding the 63 audited patients; specifically, ADC seeks a ruling that the State is 

barred from attempting to prove that ADC committed Medicaid fraud regarding those 305 cases, 

or in the alternative, the 63 audited patients.  In short, if the State wants to prove that ADC 

committed Medicaid fraud, it may be able do so but it cannot do so by using the 305 cases at issue 

in the SOAH proceeding that has already been decided.  

VI. ARGUMENT AND AUTHORITIES REGARDING COLLATERAL ESTOPPEL 

 

 A. The collateral estoppel elements. 

ADC hereby incorporates the facts and arguments regarding res judicata set out above by 

reference, in support of its argument regarding collateral estoppel.  

The doctrine of res judicata and the doctrine of collateral estoppel are related concepts 

concerning the preclusive effect of final judgments. Barr, 837 S.W.2d at 628.  Collateral estoppel, 

or issue preclusion, precludes the re-litigation of issues resolved in the prior lawsuit. Id.  To 

establish the affirmative defense of collateral estoppel, a party must establish three things: (1) the 

facts sought to be litigated in the second action were fully and fairly litigated in the prior action; 

(2) those facts were essential to the judgment in the first action; and (3) the parties were cast as 

adversaries in the first action. Eagle Props., Ltd. v. Scharbauer, 807 S.W.2d 714, 721 (Tex. 1990). 

For collateral estoppel purposes, an issue is actually litigated when it was properly raised by the 

pleadings, submitted for determination, and determined. 

B. 1st element: The facts sought to be litigated in this lawsuit—namely, whether ADC 

committed Medicaid fraud with regard to its patients— were fully, fairly, and finally 

litigated in the prior SOAH action. 

 

The SOAH conducted a four-day evidentiary hearing.  The parties before the SOAH were 

afforded the full panoply of adversarial trial rights, including pre-hearing discovery, presentation 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992166190&pubNum=0000713&originatingDoc=I78e31055e8a911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_713_631&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_713_631
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992166190&pubNum=0000713&originatingDoc=I78e31055e8a911e2a98ec867961a22de&refType=RP&fi=co_pp_sp_713_631&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_713_631
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991065999&pubNum=0000713&originatingDoc=Ie156bc803c7c11e98335c7ebe72735f9&refType=RP&fi=co_pp_sp_713_721&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_721
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of documents and testimony under the Rules of Evidence, extensive cross-examination of 

witnesses, as well as the opportunity to present proposed findings of fact and conclusions of law 

and post-hearing briefing.   

 The State called several expert witnesses, including Dr. Larry Tadlock, Dr. Linda 

Altenhoff, and Mr. Jack Stick, who at that time was Deputy Inspector General for Enforcement at 

the Office of Inspector General. The State introduced into evidence the deposition of a fourth 

expert, Dr. Irwin Ornish, and called witnesses that ADC intended to sponsor, including Dr. Wael 

Kanaan and Dr. Behzad Nazari, and was allowed to cross examine these witnesses thoroughly.  

The State utilized its police and administrative power to obtain documents and witness statements 

pre-hearing and at the hearing introduced voluminous patient records, billing records, treatises, 

provider manuals, charts and graphs.   

The State was also thoroughly represented by counsel.  The Attorney General, through 

Assistant Attorney General’s Raymond Winters and Margaret Moore, represented the State before 

the SOAH.  With approval from the Attorney General’s office (and at an additional cost of over 

$250,000 to the citizenry for such outside counsel) the State retained co-counsel specializing in 

False Claim Act cases, including Walters & Krause attorneys Dan Hargrove and Caitlyn Silhan, 

Moriarity Leyendecker’s James R. Moriarty, and Kharod Law Firm attorney Ketan Kharod.   

The HHSC-OIG did not seek to continue that hearing, and it never asserted that it did not 

have a full and fair opportunity to present its evidence.  The State decided which specific TMFPA 

violations that it wanted to assert, then the State chose which of the 305 ADC patients it believed 

were most associates with the alleged violations. The State had the burden of proof, but failed to 

meet its burden.   

HHSC issues a Final Order and an Amended Final Order.  Consonant with plain meaning 

of the term “Final Order,” the State, ADC and the courts have treated, the Amended Final Order 
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as a final judgement for purposes of appeal.  Thus, when ADC appealed the Amended Final Order, 

the State did not contend that ADC was taking an improper interlocutory appeal.  Nor did the State 

complain that HHSC’s Amended Final Order was not a final judgement, when the State appealed 

the Travis County District Court’s ruling in favor of ADC.  

In the Sixth Court of Appeals, the State filed an Appellant’s Brief on the merits, and filed 

a Reply brief in response to ADC’s appellee’s brief.  The Sixth Court of Appeals found that the 

Amended Final Order’s departures from the SOAH’s decision was reversible error. Antoine Dental 

Ctr., 487 S.W.3d at 802.  The State had the right to seek rehearing, and to the right to appeal the 

Sixth Court of Appeals decision to the Supreme Court of Texas, but declined to exercise that right.   

As a result, the State had a full and fair opportunity to prosecute the issue of Medicaid fraud before 

the SOAH, before HHSC and in the appellate courts.  

C. 2nd element: The SOAH facts and conclusions were essential to the judgment in the 

administrative action.   

 

The purpose of the SOAH payment hold hearing in the Medicaid fraud regulatory system 

is to determine whether the State possesses a scintilla of evidence to support a fraud claim.  The 

State is given the authority to withhold significant amounts of money from Medicaid providers it 

believes have committed fraud in the Medicaid program, but it must present its reasons (in the 

form of credible allegations) for believing that fraud occurred in order to do so.  In fact, the State 

briefed the SOAH judges regarding a laundry list of things the State was going to attempt to 

provide some credible evidence of.  Ex. 7, State’s Memorandum of Law at AR000791-000813, 

listing all of the ways that ADC allegedly violated the law.  The State’s Memorandum from the 

administrative trial specifically references the TMFPA, and sets out various “unlawful acts” under 

the TMFPA that ADC allegedly committed. Id. at AR000803-804, 809. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038695789&pubNum=0004644&originatingDoc=Iaa2f6160763b11e881e3e57c1f40e5c7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4644_777
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038695789&pubNum=0004644&originatingDoc=Iaa2f6160763b11e881e3e57c1f40e5c7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4644_777
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The HHSC attempted to prove its TMFPA allegations by presenting evidence taken from 

a statistically valid random sample of 305 ADC patients, 63 of which were the bellwethers of the 

larger 305 patient population. Ex. 2.  The SOAH judges were not persuaded.  Ex. 2- SOAH 

decision at AR001234-001236. 

 The findings and conclusions regarding evidence of Medicaid fraud was not just essential 

to the SOAH decision, it was the primary issue and the heart of the SOAH decision. But most 

importantly, the burden of proof at the administrative hearing was much lower than it would be in 

this civil case.  Frankly, it is impossible for the State to meet its preponderance of the evidence 

burden in this civil case when it could not even muster enough evidence in the administrative 

hearing to make its allegations “credible, reliable or verifiable.”  

D. 3rd element: The parties were cast as adversaries in the first action.  

 There can be no real dispute that the State of Texas, by and through the HHSC-OIG, was 

adversarial to ADC at SOAH.  Argument C, page 22-26, infra points out that the same State and 

OAG attorneys, citing the same statutes, are prosecuting the same defendant.  The State has 

admitted that this case was brought in its name on behalf of the Texas Medicaid program, 

administered by HHSC and protected by HHSC-Office of Inspector General through the State’s 

attorneys at the Attorney General’s Office.  The SOAH hearing was also brought in on behalf of 

the HHSC’s Medicaid program, and was prosecuted by the HHSC’s watchdog (the OIG), again 

with the assistance of the State’s attorneys at the Attorney General’s Office.  There can be no 

reasonable dispute that the parties were adversaries in the administrative case. 

 Simply opening a dictionary makes it clear that the SOAH hearing was indeed 

“adversarial”, as does noting the meaning of “contested case” in, for example, HHSC’s Self 

Evaluation Report, submitted to the Sunset Commission, September 2013. That publication 

describes the type of proceeding in which ADC and the State faced each other as follows: 
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Contested Cases − Three attorney administrative law judges are 
responsible for conducting administrative appeals and issuing final 
orders on behalf of the HHS System agencies in contested cases and 
adversarial proceedings brought under the Texas Administrative 
Procedure Act, other state laws, and HHS System policy. These 
proceedings include: appeals of adverse actions by HHSC. 
 

Id. at 94 (available at https://www.sunset.texas.gov/public/uploads/files/ reports /Accessable% 

20HHSCSER2013Final.pdf).6 

VII. CONCLUSION 

The State is bound by the fact that the Sixth Court of Appeals determined there is no 

evidence of fraud regarding the 305 cases the HHSC-OIG sampled, audited and extrapolated.  The 

party who has the burden but fails to persuade the trier of fact is not entitled to a second trial to 

present more evidence, even if it changes from an administrative to a civil venue.  ADC moves for 

summary judgment regarding all of the 305 patients, or in the alternative, regarding the 63 

specifically audited patients.  Specifically, ADC seeks a ruling that the State is barred from 

attempting to prove that ADC committed Medicaid fraud regarding those patients.  In short, if the 

State wants to prove that ADC committed Medicaid fraud it may be able to do so, but it cannot do 

so using the patients at issue in the SOAH proceeding. 

VIII. PRAYER 

 For these reasons, defendants Dr. Behzad Nazari, D.D.S. D/B/A Antoine Dental Center, 

and Dr. Behzad Nazari ask the Court to grant this motion and sign an order for partial summary 

judgment dismissing the State’s claims as to the 305 patients, or in the alternative sign an order for 

partial summary judgment dismissing the State’s claims as to the 63 patients, that were the subject 

of the SOAH hearing that the ADC Defendants won.  

                                                           
6 HHSC’s 2013 report to the Sunset Commission also refers to Fraud and Fair Hearings. These are for “disappointed 
clients and applicants to any of the HHS System’s assistance programs” and occur before “lay hearing officers.” Id.  

https://www.sunset.texas.gov/public/uploads/files/%20reports%20/Accessable%25%2020HHSCSER2013Final.pdf
https://www.sunset.texas.gov/public/uploads/files/%20reports%20/Accessable%25%2020HHSCSER2013Final.pdf
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