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The State of Texas (State) files this response in opposition to Defendant Antoine Dental 

Center’s (ADC)1 First Amended Motion for Partial Summary Judgment Based on Res 

Judicata and Collateral Estoppel and Defendant Kanaan’s Motion to Adopt and Join ADC’s 

Motion (collectively “Defendants’ Motion”).2  As explained in detail below, the Court 

should deny Defendants’ Motion. 

I. SUMMARY 
After the State responded to ADC’s first motion for partial summary judgment, 

Defendants pulled down their motion due to procedural and evidentiary defects that 

rendered it ineffectual.  Thereafter, ADC filed its amended motion for partial summary 

judgment, but the amended motion presents the same insupportable argument made in the 

first motion and continues to suffer from critical evidentiary shortcomings.  ADC did not 

(and cannot) correct the fundamental fatal flaw in its argument: there is no prior final 

determination on the merits by which this TMFPA action can be barred based on res 

judicata or collateral estoppel.  Despite having twice attempted to do so, Defendants still 

have not carried their burden to conclusively establish every element of each affirmative 

defense.  Because Defendants have not and cannot carry their burden and because there 

remain outstanding material fact issues, the Court should deny Defendants’ Motion. 

                                              
1 It should be noted that the motion is captioned as “Antoine Dental Center’s First Amended Motion for Partial 
Summary Judgment Based on Res Judicata and Collateral Estoppel,” but the prayer requests relief on behalf of both 
Dr. Nazari and Antoine Dental Center.  See Defendants’ Second Motion at 1, 35. 
2 The phrase “Defendants’ Motion” refers to the motion that was filed by counsel for Dr. Nazari and Antoine Dental 
Center and that was adopted and joined by counsel for Dr. Kanaan.  The separate motion to adopt and join filed by 
counsel for Dr. Kanaan is referred to as “Defendant Kanaan’s Motion to Adopt and Join”. 
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II. BACKGROUND  
A. Procedural Background 
This is a law enforcement action brought by the State under the Texas Medicaid Fraud 

Prevention Act (TMFPA) against six practice groups of Medicaid dental providers, 

including Dr. Nazari, Dr. Nazari’s d/b/a/ Antoine Dental Center, and Dr. Kanaan.  State’s 

Third Amended Petition, filed Nov. 8, 2019.  In its petition, the State alleges that the 

defendants violated the TMFPA numerous times between 2004 and 2012 by making false 

statements and misrepresentations of material fact when they submitted requests for prior 

authorization to deliver orthodontic services, and when they sought reimbursement for the 

services allegedly delivered.  Id. 

This TMFPA action was filed in Travis County district court by the Attorney General 

in December 2014 through the Office of Attorney General Civil Medicaid Fraud Division 

(OAG-CMF).  State’s Original Petition filed Dec. 23, 2014.  Prior to the filing of this 

TMFPA suit and during the pendency of the OAG-CMF investigation, the Health and 

Human Services Commission Office of Inspector General (HHSC-OIG) had initiated 

administrative proceedings against ADC.  See, e.g., Defendants’ Exhibit (DX) 2 at 

000043.3  HHSC-OIG administrative proceedings like the one initiated against ADC are 

bifurcated.  First, HHSC-OIG implements a payment hold to stop money flowing to a 

provider during the pendency of an investigation and enforcement action (this hold is 

required by federal law when HHSC-OIG has received a credible allegation of fraud).  See 

                                              
3 Defendants solely bear the burden in this hearing to conclusively establish entitlement to relief based on competent 
summary judgment evidence. United Blood Servs. v. Longoria., 938 S.W.2d 29, 30 (Tex. 1997)   By referring to 
Defendants’ exhibits, the State in no way acknowledges the relevance, admissibility, or authenticity of the documents 
and expressly does not waive its evidentiary objections.  See Section V below.   
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1 TEX. ADMIN. CODE § 371.1709 (2012); Exh. H, 42 C.F.R. § 455.23(a)(1) (eff. Mar. 25, 

2011 to Jul. 15, 2012).  Second, after conducting its investigation, HHSC-OIG issues a 

final notice of overpayment and assessment of penalties to the provider and seeks to 

recover from the provider through an administrative overpayment proceeding.  1 TEX. 

ADMIN. CODE § 371.1711 . 

By the time this case was filed, the State Office of Administrative Hearings (SOAH) 

had already submitted its Proposal for Decision (PFD) on the initial administrative payment 

hold imposed on ADC and HHSC-OIG had begun proceedings to recover alleged 

overpayments from ADC.  DX 1 at 001192; DX 9 at 1.  Immediately prior to the filing of 

this TMFPA suit, and before a hearing or decision on the merits of the overpayment case, 

HHSC-OIG non-suited the administrative overpayment cases.  A timeline showing the 

historical chronology of HHSC-OIG’s investigation of ADC is attached.  Exh. A.    

When OAG-CMF filed this TMFPA action, the dental providers, their apologists, and 

their counsel rejoiced, proclaiming publicly they would finally get their day and due 

process in the Travis County district court.  Exh. B.4  ADC counsel Jason Ray gave an 

interview to Texas Dentists for Medicaid Reform (TMDR) where he said he was “very 

happy about this” and stated, “This is excellent for our clients and is the due process we 

have been seeking.”  Id.  The president of TMDR stated in the same article, “This is 

fantastic news and what we have been wanting for two years – full due process for these 

                                              
4 Dental Medicaid Providers to Get Their Day in Court – OIG Nonsuits Cases, TEXAS DENTISTS FOR MEDICAID 
REFORM (Dec. 23, 2014), available at https://www.tdmr.org/dental-medicaid-providers-get-day-court-oig-nonsuits-
cases/ (last accessed Dec. 11, 2019). 

https://www.tdmr.org/dental-medicaid-providers-get-day-court-oig-nonsuits-cases/
https://www.tdmr.org/dental-medicaid-providers-get-day-court-oig-nonsuits-cases/
https://www.tdmr.org/dental-medicaid-providers-get-day-court-oig-nonsuits-cases/
https://www.tdmr.org/dental-medicaid-providers-get-day-court-oig-nonsuits-cases/


5 
 

allegations.  The process to-date has been flawed and really nothing more than a poor joke.”  

Id. 

Nearly five years later, after receiving an adverse Supreme Court opinion confirming 

the State’s immunity from counter claims asserted by the dentists in this TMFPA 

enforcement action,5 Defendants have dramatically changed their tune: “Because there 

has been a full, fair, and final adjudication of the same issues, arising out of the same 

core facts, on which the State had the burden of proof,  the State is precluded from 

reasserting fraud claims regarding those specific patients.”  Defendants’ Motion at 3 

(emphasis added).   However, as is shown below, the administrative proceeding was not a 

full and final adjudication of the State’s TMFPA claims against Defendants, the doctrines 

of res judicata and collateral estoppel do not apply to bar this TMFPA action, and the Court 

should deny Defendants’ Motion. 

B. Factual Background and Outstanding Fact Issues 
HHSC-OIG began an investigation into ADC around July 2011 after receiving 

allegations of fraud.  Exh. C, Vol. 3, 195:15-22, 198:3–4.  During its investigation into the 

credibility of the fraud allegations, HHSC-OIG obtained patient files and treatment records 

for 85 patients.  Id., Vol. 3, 202:4–208:7 (discussing OIG’s general process of statistical 

sampling).  HHSC-OIG had a consulting orthodontist review the 63 patient files.  Tex. HHS 

Comm’n and Office of Inspector Gen. v. Antoine Dental Ctr., 487 S.W.3d 776, 782 (Tex. 

App.—Texarkana 2016, no pet.).  In February 2012, HHSC-OIG’s expert concluded that 

                                              
5 Nazari v. State, 561 S.W.3d 495, 510 (Tex. 2018). 
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all 63 patient files contained evidence of fraud related to over scoring of a condition called 

ectopic eruption.  Id.  On April 4, 2012, based on the evidence in its possession at that time, 

in accordance with state and federal law, HHSC-OIG issued a payment hold on all pending 

and future claims for reimbursement submitted by ADC.  DX 1 at 001204; see also 42 

C.F.R. § 455.23(a)(1) (eff. Mar. 25, 2011 to Jul. 15, 2012); DX 2 at 000043 (Notice of 

Hearing for Payment Hold).  Upon receiving the notice of payment hold, ADC requested 

a hearing before SOAH.  A payment hold hearing is an expedited proceeding, the purpose 

of which is to determine if HHSC-OIG can make a prima facie showing that there was a 

credible allegation of fraud based on evidence it relied on at the time the payment hold was 

imposed.  TEX. HUM. RES. CODE § 32.0291(c) (2011). 

The scope and purpose of the payment hold hearing was stated clearly by HHSC-OIG 

in its notice of hearing (“to determine whether HHSC acted within its authority in 

suspending payment to [ADC]”); by counsel for HHSC-OIG during opening statements at 

the hearing (“our purpose is to show if there’s a legal basis to maintain a payment hold”); 

by the court of appeals in its published opinion (“to determine whether a credible allegation 

of fraud existed to support the payment hold.”); and even by counsel for ADC at the 

payment hold hearing (“The evidence then has to be what is the prima facie evidence or 

the reasonable allegation of fraud that existed as of that date, April 4th, 2012.”) (emphasis 

added).  See Antoine Dental Ctr., 487 S.W.3d at 783; Exh. C, Vol. 1, 24:6-8 (HHSC-OIG 

opening statement), 40:6-11 (ADC counsel moving to dismiss the payment hold based on 

a lack of evidence at the time the payment hold was imposed); Vol. 3, 228:3–230:7; DX 2 
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at 000043.  It is only now in this motion for summary judgment that Defendants seek to 

broaden the scope and purpose of that payment hold hearing. 

At the conclusion of ADC’s payment hold hearing, the SOAH ALJs decided that 

HHSC-OIG had not carried its burden of establishing by prima facie evidence that HHSC-

OIG possessed a credible allegation of fraud at the time the payment hold was imposed.  

The ALJs did not analyze the ultimate issue of whether ADC was guilty or innocent of the 

allegations against it, only whether HHSC-OIG presented sufficient evidence to maintain 

the payment hold while the investigation continued.  The ALJs concluded that the payment 

hold should be discontinued.  DX 1 at 001237 (PFD dated Nov. 4, 2013, recommending 

“that the payment hold against Antoine Dental Center be discontinued”); see also DX 9 at 

1 (Final Notice of Overpayment dated Oct. 9, 2014, demonstrating that investigations into 

ADC were still ongoing nearly a year after the ALJs issued their PFD in the payment hold 

proceeding).  Defendants now erroneously ask this Court to construe the SOAH ALJs’ 

findings of fact as to the matter at issue in the payment hold hearing as a final determination 

on the merits and a full and fair adjudication of the facts to be decided in this TMFPA civil 

law enforcement action.  Defendants’ Second Motion at Section V. B (p. 13) and IV. B (p. 

31). 

III. LEGAL AUTHORITIES 
A. Summary Judgment 
A defendant who moves for summary judgment on an affirmative defense has the 

burden to prove each element as a matter of law and resolve all issues of material fact.  

Montgomery v. Kennedy, 669 S.W.2d 309, 310–11 (Tex. 1984).  As with any motion for 
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summary judgment, “every reasonable inference from the evidence must be indulged in 

favor of the non-movants and any doubts resolved in their favor.”  Id.  at 311.  To determine 

whether there is a disputed material fact issue that would preclude summary judgment, the 

Court is bound to take all evidence favorable to the non-movants as true.  Id.  All summary 

judgment evidence offered in support of the motion must be competent and admissible 

under the rules of evidence.  United Blood Servs. v. Longoria., 938 S.W.2d 29, 30 (Tex. 

1997). 

B. Res Judicata and Collateral Estoppel 
Res judicata is a general doctrine that gives final judgments a conclusive effect. Barr v. 

Resolution Trust Corp., 837 S.W.2d 627, 628 (Tex. 1992). Within the doctrine are two 

categories: (1) claim preclusion (also known as res judicata) which prevents the re-

litigation of a claim or cause of action that has been finally adjudicated; and (2) issue 

preclusion (also known as collateral estoppel) which prevents the re-litigation of issues 

already resolved in a prior suit. Id. at 628.  Although they are two distinct legal doctrines, 

even the highest courts sometimes confuse them.  See, e.g., id. at 628–29. 

1. Res Judicata (claim preclusion) 
Res Judicata is an affirmative defense and (if properly pleaded) may be grounds for 

summary judgment under Texas Rule of Civil Procedure 94.  Walker v. Sharpe, 807 S.W.2d 

442, 445 (Tex. App.—Corpus Christi 1991, writ denied).  The elements of the affirmative 

defense of res judicata are: “(1) a prior final judgment on the merits by a court of competent 

jurisdiction; (2) identity of parties or those in privity with them; and (3) a second action 

based on the same claims as were raised or could have been raised in the first action.” 
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Amstadt v. U.S. Brass Corp., 919 S.W.2d 644, 652 (Tex. 1996).  A judgment is final for 

res judicata purposes when it disposes of all parties and all issues in a lawsuit.  Walker, 807 

S.W.2d at 445); see also Schlipf v. Exxon Corp., 644 S.W.2d 453, 454 (Tex. 1982).  To 

determine whether res judicata will bar a claim that could have been brought in a prior suit, 

the Supreme Court adopted the transactional approach of the Restatement (Second) of 

Judgments Section 24(1). Barr, 837 S.W.2d at 628; RESTATEMENT (SECOND) OF 

JUDGMENTS § 24(1) (1984).  Barr states that a “subsequent suit will be barred if it arises 

out of the same subject matter of a previous suit and which through the exercise of 

diligence, could have been litigated in a prior suit.” Barr, 837 S.W.2d at 628. 

Res judicata applies in the administrative context when an agency acts in a judicial 

capacity and resolves disputed fact issues properly before it in which the parties had 

adequate opportunity to litigate.  Igal v. Brightstar information Technology Group, Inc. 

250 S.W.3d 78, 86 (Tex. 2008) superseded by statute on other grounds as stated in 

Campbell v. Mabry, 457 S.W.3d 173, 175–76 (Tex. App.—Houston [14th Dist.] 2015, no 

pet.).  But neither res judicata nor collateral estoppel apply when statutes authorize the 

second action.  Ramirez v. Texas State Bd. Of Medical Examiners, 99 S.W.3d 860, 864 

(Tex. App. Austin 2003, pet. denied) (“[W]hile a presumption favors the preclusive effect 

of a final order issued by an agency in an adjudicatory proceeding, a relevant statute 

provision may indicate a contrary legislative intent.”).  The plain language of the statutes 

governing the administrative payment hold proceedings expressly permits “concurrent 

administrative, civil, or criminal investigation and action” and permits OIG to “proceed 

with recoupment or other administrative enforcement concurrently with judicial 
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prosecution of the same matter.”  1 TEX. ADMIN. CODE § 371.1603 (2012) (emphasis 

added). 

2. Collateral Estoppel (issue preclusion) 
Collateral estoppel is also an affirmative defense under Texas Rule of Civil Procedure 

94.  As such, collateral estoppel requires the movant to conclusively establish the following 

elements: “(1) the facts to be litigated in the second action were fully and fairly litigated in 

the first action; (2) those facts were essential to the judgment in the first action; and (3) the 

parties were cast as adversaries in the first action.”  Sysco Foods Servs., Inc. v. Trapnell 

890 S.W.2d 796, 801 (Tex. 1994). 

An issue is actually litigated when it is: (1) properly raised by the pleadings, (2) 

submitted for determination; and (3) actually determined.  Van Dyke v. Boswell, O’Toole, 

Davis, & Pickering, 697 S.W.2d 381, 384 (Tex. 1985). Collateral estoppel also requires 

that “the issue decided in the first action be identical to the issue in the pending action.” 

Getty Oil Co. v. Ins. Co. of N. Am., 845 S.W.2d 794, 802 (Tex. 1992).  More particularly, 

collateral estoppel extends only to those issues that were either expressly determined or 

necessarily determined in an adjudication and not to those matters which might have been, 

but were not, raised and adjudicated in the prior action.  In re Calderon, 96 S.W.3d 711, 

720 (Tex. App.—Tyler 2003, no pet.). 
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IV. ARGUMENT 
Defendants are not entitled to summary judgment because they have not, and cannot, 

establish every element of each affirmative defense as a matter of law and there remain 

numerous outstanding material fact issues.6 

A. Res Judicata 
In order to prevail on their motion for summary judgment based on the affirmative 

defense of res judicata, Defendants must conclusively establish each of the following 

elements: “(1) a prior final judgment on the merits by a court of competent jurisdiction; (2) 

identity of the parties or those in privity with them; and (3) a second action based on the 

same claims as were raised or could have been raised in the first action.”  Amstadt, 919 

S.W.2d at 652.  Defendants have failed to carry their burden as to every element.  Because 

this is a motion for summary judgment, a failure by Defendants to conclusively establish 

any single element is fatal to Defendants’ motion.  See Montgomery v. Kennedy, 669 

S.W.2d 309, 310–11 (Tex. 1984). 

1. Defendants have not conclusively established the first element of res judicata, 
which requires a prior final determination on the merits by a court of 
competent jurisdiction. 

The very foundation of the legal theory of res judicata is premised on some prior final 

determination that serves as a bar to subsequent actions.  Cf., Barr, 837 S.W.2d at 628–29 

                                              
6 Defendants’ Motion contains a section titled, “Undisputed Facts” and refers to them as the “law of the case.”  
Defendants’ Motion at 8.  First, there are genuine disputes as to material facts sufficient to preclude summary 
judgment.  See Exhs. A (Timeline), D (Table of “Undisputed” Facts).  Second, the “law of the case” doctrine is defined 
as that principle under which questions of law decided on appeal to a court of last resort will govern the case throughout 
its subsequent stages.  Hudson v. Wakefield, 711 S.W.2d 628, 630 (Tex. 1986).  The doctrine of the law of the case 
only applies to questions of law and does not apply to questions of fact.  Id.  It is, therefore, simply incorrect for ADC 
to claim that the “law of the case” doctrine has any applicability to supposedly “undisputed facts.” 



12 
 

(identifying both res judicata and collateral estoppel as requiring some prior final 

determination that could serve as the basis of a bar to a subsequent action).  In res judicata, 

this element is framed as “a prior final determination on the merits by a court of competent 

jurisdiction.”  Amstadt, 919 S.W.2d at 652.  Defendants cannot conclusively establish 

this element as a matter of law because the only prior determination was a 

preliminary administrative decision that answered a different question than that 

raised by the current TMFPA action.  See Exh. G (Table: Comparison of Facts to be 

Determined). 

The question to be decided at the payment hold hearing was whether HHSC-OIG 

carried its burden to make a prima facie showing of a credible allegation of fraud based on 

the evidence it relied on at the time the payment hold was imposed.  TEX. HUM. RES. 

CODE § 32.0291 (2011).  In contrast, the question to be decided by this TMFPA action is 

whether, over an eight-year time period, Defendants knowingly made false statements or 

misrepresentations of material facts to the Texas Medicaid program, and in some cases, 

whether those false statements and misrepresentations of material facts resulted in some 

harm to the Medicaid program.  State’s Third Am. Pet., paras. 6.1–6.8, filed Nov. 8, 2019.   

The payment hold proceeding was governed by the Texas Government Code, the Code 

of Federal Regulations, Chapter 32 of the Texas Human Resources Code, and the Texas 

Administrative Code.  1 TEX. ADMIN. CODE § 371.1709 (permitting OIG to retain the funds 

from a payment hold even after a payment hold “is terminated for any reason” and 

specifically stating that the funds may be held after a finding that “there is insufficient 

evidence of fraud by the person if the hold is based upon an allegation of fraud” and citing 
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additional authority in 42 C.F.R. § 455.23 and TEX. GOV’T CODE § 531.102).  Whereas 

this TMFPA action is governed by the Texas Medicaid Fraud Prevention Act.  TEX. HUM. 

RES. CODE Ch. 36.  Defendants even acknowledged in their First Motion that a payment 

hold is not a final decision when they described the payment hold as “a temporary sanction 

that withholds payments due to a provider like ADC until the matter in dispute is resolved.”  

Defendants’ First Motion at 8 (emphasis added). 

Defendants’ argument is similar to a DWI defendant declaring total victory in a 

subsequent DWI criminal trial based solely on a favorable ruling at a prior administrative 

hearing on his driver’s license suspension.  In State v. Aguilar, the Court of Criminal 

Appeals granted review to answer the specific question of “whether the State’s method of 

license revocation in an administrative driver’s license revocation proceeding bars the 

application of collateral estoppel in a later criminal proceeding.”  State v. Aguilar, 947 

S.W.2d 257, 258 (Tex. Crim. App. 1997). 

In Aguilar, a defendant was arrested for DWI and his driver’s license was suspended.  

The defendant challenged the suspension, and an administrative hearing was held in a 

municipal court where he was represented by counsel.  Acting in its administrative 

capacity, the municipal court ruled that there was no evidence of probable cause for the 

arrest presented at the administrative proceeding; consequently, it dismissed the 

administrative petition and denied the State’s request to suspend the defendant’s license.  

Id. at 258.  Thereafter, the State proceeded with the criminal DWI case against the 

defendant in county court.  Before the trial, the county court granted defense’s motion to 

suppress based on collateral estoppel and the prior administrative finding that there was no 
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probable cause to initiate a traffic stop.  Id.  Both the Fourth Court of Appeals and the Court 

of Criminal Appeals rejected this ruling.   

The Fourth COA specifically rejected the same argument the Defendants in this case 

now make—it ruled that the administrative judge did not resolve the ultimate issue of 

whether or not probable cause existed; rather the administrative judge determined that 

probable cause was not sufficiently alleged or presented in the evidence provided at the 

administrative hearing.  Id. at 258–59.  The Fourth COA explained that the issue of whether 

probable cause actually existed or not would be determined in the subsequent DWI criminal 

case.  Id. at 259; see also Ex parte Minh Quang Tran, No. 14-95-00974-CR, 1996 WL 

153986 (Tex. App.—Houston [14th Dist.] Apr. 4, 1996, pet. ref’d) (opining that “a hearing 

to suspend a person’s license is not a traditional adversarial hearing, but is administrative 

in nature.”). 

Aguilar appealed the Fourth COA’s ruling and the Court of Criminal Appeals analyzed 

the application of both collateral estoppel and res judicata.  The CCA noted that both may 

be applied to bar a subsequent action even though the prior action was based on an 

administrative proceeding; however, it is only when the prior administrative agency acts in 

a judicial capacity that the prior determination can serve as a bar to a subsequent action.7  

                                              
7 Whether an administrative agency is acting in a judicial capacity is determined by whether the “parties had an 
adequate opportunity to litigate their claims through an adversarial process in which [the administrative agency] finally 
decided disputed issues of fact.”  Igal, 250 S.W.3d at 87.  Each of these elements (parties, adequate opportunity to 
litigate, issues of fact, final decision) are “‘carefully crafted’ with each detail having significance.”  Brabson, 976 
S.W.2d at 183–84.  The Court in Brabson and Aguilar found that the administrative agency governing the license 
suspension was not acting in a judicial capacity because it was not rendering a final resolution of disputed fact issues 
after a full and fair opportunity to litigate the ultimate fact issues.  Brabson, 976 S.W.2d at 186; Aguilar, 947 S.W.2d 
at 261.  Rather, they were acting in an administrative capacity to determine if some administrative threshold had been 
satisfied.  Id.  In contrast, in Igal, the Court found that the administrative agency (TWC) was acting in a judicial 
capacity because TWC decided the ultimate issue of fact: whether Igal was entitled to post-termination salary in a 
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Aguilar, 947 S.W.2d at 259.  The CCA noted that res judicata may bar a subsequent action 

when the administrative agency in the prior determination “is acting in a judicial capacity 

and resolves disputed issues of fact properly before it which the parties have had adequate 

opportunity to litigate.”  Id. (citation and quotation omitted).  Likewise, a prior 

administrative determination may serve as a bar to subsequent actions under a theory of 

collateral estoppel if the prior administrative proceeding involved a trial court acting as a 

finder of fact based on a full hearing and issued a “valid final judgment between the same 

parties.”  Id.  To the extent any “issues of fact” were finally determined by SOAH at the 

administrative payment hold hearing, they are not the same “issues of fact” to be 

determined in this TMFPA action.  See Exh. G (Table: Comparison of Facts to be Decided). 

An administrative payment hold proceeding is similar to an administrative license 

revocation (ALR) proceeding.  In Aguilar, the prior ALR proceeding sought to impose a 

temporary hold on the defendant’s driver’s license; in this case, HHSC-OIG sought to 

maintain a temporary hold on Medicaid funds claimed by Defendants.  Both holds are 

temporary, preliminary actions taken by the “State” to protect the public.  In a DWI case, 

the State seeks to protect the public from a potentially dangerous driver.  See, e.g., Ex parte 

                                              
wage claim, and if Igal had prevailed, TWC would have determined the issue of damages.  Igal, 250 S.W.2d at 88–
89.  The SOAH ALJs in the ADC payment hold hearing were not acting in a judicial capacity because, much like 
Brabson and Aguilar, they were making an administrative determination about a preliminary issue that is different 
from the ultimate fact issue to be determined in the subsequent proceeding.  Although the distinction can be fine, it is 
distinct.  See Brabson, 976 S.W.2d at 185 (“[W]hether probable cause to believe the defendant had been driving while 
intoxicated existed at the time the police requested a blood or breath specimen from the defendant is not an issue of 
ultimate fact in the defendant’s prosecution for driving while intoxicated.”).  Similarly, the administrative 
determination in this case as to whether HHSC-OIG carried its burden to make a prima facie showing of a credible 
allegation of fraud existed at the time the payment hold was imposed is not an issue of ultimate fact in prosecution of 
this TMFPA civil enforcement action. 
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Ledbetter, 925 S.W.2d 283, 285–86 (Tex. App.—Corpus Christi 1996, no writ) 

(recognizing the purpose of an ALR is “to protect the public by removing dangerous drivers 

from the streets”).  In an administrative payment hold case, the State seeks to protect the 

public fisc from potential loss of Medicaid dollars.  See 1 TEX. ADMIN. CODE § 371.1603 

(2011) (granting OIG authority to take action under specified subchapters “to protect 

recipients and the programs”).  The CCA in Aguilar correctly identified the purpose and 

scope of the prior administrative hearing—to determine if the documentation presented at 

the ALR hearing contained sufficient evidence to suspend a driver’s license; it was not the 

purpose or the scope of the hearing to determine the existence of probable cause.  Aguilar, 

947 S.W.2d at 259.8 

Similar to the facts in Aguilar, the prior determination in the payment hold case was an 

administrative decision as to whether the payment hold would remain in place during the 

ongoing investigation.    Contrary to Defendants’ assertions, it was not a judicial action 

and SOAH was not acting in a judicial capacity.  For the same reasoning set forth in 

Aguilar, this Court should deny Defendants’ Motion. 

a. Administrative Sanction  
In their discussion on the first element of res judicata, Defendants also present a 

puzzling and misplaced syllogistic fallacy that conflates “penalty” and “sanction” in an 

                                              
8 The distinction made by Aguilar is subtle, yet crucial.  The Court also opined that the issues presented at the 
administrative hearing was not identical to the issue in the criminal case saying, “The administrative court ostensibly 
ruled that the documents before it failed to indicate the basis of the officer’s stop, not that the officer lacked probable 
cause to stop appellee.”  Aguilar, 947 S.W.2d at 260 (emphasis in original).  This is virtually identical to the current 
case where the SOAH ALJs were tasked with deciding whether HHSC-OIG carried its burden to make a prima facie 
showing of a credible allegation of fraud based on the evidence it had at the moment the payment hold was imposed, 
not whether there was a violation of the TMFPA. 
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effort to convince the Court that the prior administrative payment hold proceeding was a 

“penalty” and that this TMFPA action also involves a “penalty,” which would violate 

Section 36.006 of the TMFPA prohibiting double recovery.9  Inexplicably, Defendants 

make the assertion that the “imposition of a payment hold is an administrative penalty” but 

then cite to the statute that defines payment hold as “an administrative sanction.”  Second 

Motion at 18.  There is absolutely no support (in Defendants’ motion or in law) for an 

argument that the imposition of a payment hold (an administrative sanction under Chapter 

371 of the TAC) is an assessment of penalties under Section 32.039 of the Human 

Resources Code as contemplated under TMFPA § 36.006 so as to preclude a TMFPA 

action after the imposition of a payment hold.  In fact, the law expressly permits such 

actions.  See, 1 TEX. ADMIN. CODE § 371.1603 (2012) (permitting “concurrent 

administrative, civil, or criminal investigation and action” and permitting OIG to “proceed 

with recoupment or other administrative enforcement concurrently with judicial 

prosecution of the same matter”).  Because Defendants cannot establish this element of res 

judicata, the Court should deny their motion.   

2. Defendants have not conclusively established the second element of res 
judicata, which requires the parties in the second action be identical to or in 
privity with those parties in the prior action. 

In order to carry their burden, Defendants must conclusively establish that the plaintiffs 

and the defendants in this case are the same parties (or privies to the parties) from the prior 

final determination. As shown above, there has not been a prior final determination, and 

                                              
9 Defendants also mistakenly cite to Section 36.052 in their argument, however, the section of the TMFPA quoted 
by Defendants’ Motion is actually Section 36.006.  See Second Motion at 18; compare Tex. Hum. Res. 
Code §§ 36.006, 36.052. 
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Defendants likewise fail to carry their burden to conclusively establish the element of 

privity as a matter of law based on competent summary judgment evidence.  Contrary to 

Defendants’ absurd claim that “proof of privity does not require summary judgment 

evidence that meets summary judgment standards,” they are absolutely legally required to 

meet the summary judgment standard of proof.  See Defendants’ Second Motion at 21.10 

Defendants make the bald assertion that HHSC-OIG is the same party as HHSC, but 

this assertion is without support and without merit.  Defendants’ Second Motion at 22 

(“HHSC was the party opposing Antoine Dental Center before the SOAH.”).  The Inspector 

General is appointed by the governor to serve a one-year term.  TEX. GOV’T CODE 

§ 531.102 (2011).  Additionally, although it falls under the HHSC umbrella and works 

closely with HHSC, the Office of Inspector General is a separate entity distinct from 

HHSC.  See TEX. GOV’T CODE §§ 531.0056, 531.102; see also DX 13 at 002475–76 

(testimony of Jack Stick about the creation of HHSC-OIG and the reporting structure of 

the Inspector General).  Defendants’ own exhibits demonstrate that the respondent in the 

payment hold proceeding was HHSC-OIG while the plaintiff in this case is “The State of 

Texas.”  Compare DX 1 at 001193; DX 2 at 000043; DX 3 at 001744; DX 4; DX 6 at 1; 

DX 7 at 000791; DX 11 at 1; DX 13 at 002288 (all identifying the party opposing ADC as 

                                              
10 As the Court is aware, Defendants are required to conclusively prove each element of its affirmative defenses as a 
matter of law based on competent summary judgment evidence.  Montgomery v. Kennedy, 669 S.W.2d 309, 310–11 
(Tex. 1984).  In their Second Motion, Defendants attempt to satisfy this element by lowering their burden on the 
element of privity.  Defendants’ Second Motion at 21.  The cases cited by Defendants in support of this claim, which 
are persuasive authority (at best), and include cases where the lower court granted a motion to dismiss based on res 
judicata or collateral estoppel and the decision was reviewed on appeal.  As the Court is aware, the appellate 
standard of review of a motion to dismiss is lower than the trial court’s standard for determining summary judgment.  
It is astounding that Defendants would attempt to lower their burden of proof at all, but it is especially disturbing 
that they would attempt to do so based on such a flawed legal argument.   
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HHSC-OIG) with DX 5 at 1 (identifying the party opposing the Antoine Defendants as 

“The State of Texas”).  And, while “the State” has been used to refer to many state agencies 

including HHSC, HHSC-OIG, and OAG-CMF, the mere fact that the term “the State” is 

used to refer to multiple agencies is not evidence of privity and there is legal precedent to 

the contrary.  Defendants’ Second Motion at 27, n.5.  See, e.g., State v. Brabson, 976 

S.W.2d 182, 186–87 (Tex. Crim. App. 1998 (Womack, J. concurring) (concurring opinion 

adopted as stated in Reynolds v. State, 4 S.W.3d 13, 15 (Tex. Crim. App. 1999)) (reasoning 

that because of the “deliberately decentralized” nature of the Texas government, DPS and 

a district attorney, although both generally identified at times as “the State,” are not the 

same party, nor are they privies). 

Finally, Defendants have not offered any competent summary judgment evidence as to 

privity of the defendants in this action with defendants in the payment hold proceeding.  

The State’s TMFPA action names three Antoine defendants: (1) Dr. Behzad Nazari, (2) Dr. 

Nazari’s d/b/a/, Antoine Dental Center, and (3) Dr. Wael Kanaan.  DX 5 at 1–3.  

Defendants’ evidence does not rise to the level of conclusively establishing privity as a 

matter of law.  At the very least, there remains a material fact issue based on the evidence 

in the record, which reasonably must be construed in favor of the State as the non-movant.  

Montgomery, 669 S.W.2d at 311. 

3. Defendants have not conclusively established the third element of res judicata 
by showing that the claims to be decided in the second action are the same as 
the claims previously decided in the prior action. 

The third element of res judicata is analyzed under the transactional approach, which 

was adopted by the Supreme Court in Barr v. Resolution Trust Corp., 837 S.W.2d 627, 628 
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(Tex. 1992).  Barr says that a subsequent suit will only be barred if the second suit arises 

out of the same subject matter and that claim, “though the exercise of diligence, could have 

been litigated in a prior suit.”  Barr, 837 S.W.2d at 628.  The claim in this TMFPA action 

(that ADC violated the TMFPA) was not—and could not have been—decided in the 

payment hold proceeding.  The scope of that hearing was limited to consider only whether 

the payment hold could remain in place while the pending investigation was ongoing.  

Antoine Dental Ctr., 487 S.W.3d at 798.  The question to be decided at the payment hold 

was whether HHSC-OIG carried its burden to make a prima facie showing of a credible 

allegation of fraud based on the evidence it relied on at the time the payment hold was 

imposed.  TEX. HUM. RES. CODE § 32.0291 (2011); 1 TEX. ADMIN. CODE § 371.1703 

(2011); Antoine Dental Ctr., 487 S.W.3d at 798.  Because the payment hold proceeding 

did not decide any claims, much less the claims alleged in this TMFPA enforcement action, 

Defendants cannot rely on that proceeding to bar the State’s claims in this case.   

Additionally, in order for Defendants to be entitled to summary judgment, they must 

conclusively establish which specific claims are barred from being asserted in this action 

because they were previously adjudicated in a prior action.  But Defendants cannot even 

decide how many patients were at issue in the payment hold proceeding.  At times 

Defendants assert that 63 patients were at issue.  E.g., Defendants’ Second Motion at 2.  At 

other times Defendants assert that 305 patients were at issue.  Id.  And Defendant Kanaan 

goes even further to assert the State is barred from claiming fraud as to any patient treated 

at ADC between 2007 and 2012.  Defendant Kanaan’s Motion to Adopt and Join at 6. 

Defendants not only fail to conclusively establish which specific claims are barred, they 
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also fail to present any competent summary judgment evidence as to which specific claims 

were at issue.  Counsel’s argument and attached exhibits without any supporting testimony 

or affidavit or otherwise admissible evidence cannot support Defendant’s prayer for relief 

as to any number of claims.  See DX 1–16 (providing no testimony of any kind about any 

of the exhibits); DX 17 (stating the specified exhibits true and correct copies attempting to 

satisfy the authentication requirements under the Texas Rules of Evidence). 

At pages 18 through 21 of Defendants’ Second Motion, in the section titled “Scope of 

the administrative trial,” Defendants attempt to support their repeated assertion that HHSC-

OIG put 305 patients at issue through the purported use of a statistical extrapolation 

methodology.  The State pointed out in its First Response that this assertion was factually 

incorrect and that Defendants did not cite any evidence supporting it.  See State’s First 

Response at 5, n.6.  Unfortunately, Defendants have again included this inaccurate 

assertion in their Second Motion and still do not include any supporting evidence.  

Defendants cite Exhibit 1, the SOAH PFD, at pages AR00103-001204.  Defendants’ 

Second Motion at 18.  But a review of DX 1 shows there is not a single mention of 

extrapolation or the number 305 in the SOAH PFD at all.  See DX 1. 

Defendants also cite Exhibit 6, which is an April 11, 2012 email between HHSC-OIG 

and ADC counsel. Defendants’ Second Motion at 18. Attached to this email is a table 

purporting to include the names of all patients reviewed by HHSC-OIG’s expert. But the 

attached table is numbered from 1 to 63. Nowhere in this exhibit is there a reference to 

extrapolation or the number 305.  See DX 6. 



22 
 

Defendants also cite Exhibit 13, which contains more than 30 pages of testimony from 

the SOAH payment hold proceeding, including testimony from Jack Stick. Defendants’ 

Second Motion at 19. Nowhere in this testimony does Mr. Stick mention the number 305. 

Mr. Stick does discuss the statistical sampling process used by OIG to obtain a statistically 

valid random sample of patients, but statistical sampling is not extrapolation.  See DX 13. 

Defendants also cite Exhibit 8 (characterized by the sworn affidavit of Defendants’ 

counsel as a “printout of worksheets within the excel sheet provided to Antoine Dental 

Center in the SOAH administrative case, to demonstrate the methodology associated with 

the HHSC-OIG’s statistical sampling and extrapolation in that case,” undated) and Exhibit 

9 (HHSC-OIG’s Final Notice of Overpayment and Notice of Final Assessment of Penalties, 

dated October 9, 2014).  Defendants’ Second Motion at 18, 19.  Neither of these documents 

were associated with HHSC-OIG’s payment hold proceeding; both were only associated 

with HHSC-OIG’s subsequent overpayment proceeding against Antoine Dental Center 

(which was commenced October 9, 2014).  See DX 8, 9.  Defendants have offered no 

evidence that these documents, which post-date the payment hold decision by almost a 

year, were part of the payment hold proceeding.  Compare DX 9 at 1 with DX 1 at 001192. 

Defendants rely on § 531.120 of the Texas Government Code as the legal basis for their 

position that HHSC-OIG is permitted to use statistical extrapolation and actually did so at 

the payment hold hearing involving ADC. Defendants’ Second Motion at 19. The problem 

with Defendants’ argument is three-fold.  First, citation to a statute that permits HHSC-

OIG to use extrapolation to calculate an overpayment is not evidence that HHSC-OIG 

actually did use extrapolation to impose the payment hold on ADC.  Second, the statute 
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cited by Defendants expressly only applies to proposed recoupments of an overpayment or 

debt (the second stage of HHSC-OIG’s bifurcated administrative enforcement process).  

Defendants’ Second Motion at 19 (using the word “overpayment” three times in 

Defendants’ quoted language).  Third, this statue did not even exist at the time the payment 

hold proceedings against ADC were initiated.  See Acts of 2013, 83rd Leg. R., ch. 622 (SB 

1803), effective September 1, 2013.  HHSC-OIG employs statistical extrapolation to 

calculate the amount of an overpayment during a proceeding to recoup an overpayment; 

HHSC-OIG does not use extrapolation in any way at a payment hold proceeding.  

Defendants have entirely failed to establish that 305 patients were put at issue at the 

payment hold proceeding. Their prayer for relief requesting that summary judgment be 

granted as to 305 patients must be denied. 

Finally, the Defendants are wrong on both the facts and the law to suggest that the 

TMFPA claims raised in this case could have been raised at the payment hold hearing.  See 

Defendants’ Second Motion at 25.  The citation provided in Defendants’ Motion is a cite 

to the subchapter of the TMFPA that governs actions brought by a private person.  Second 

Motion at 25 (citing TEX. HUM. RES. CODE § 36.109).  The statute that actually applies to 

this TMFPA action, which was brought by the Attorney General (and not by any relators) 

is clear: a TMFPA cause of action brought by the attorney general “shall be brought in a 

district court of Travis County or of a county in which any part of the unlawful act 

occurred.”  TEX. HUM. RES. CODE §§ 36.051(a), (b) (emphasis added).11  The statutory 

                                              
11 Defendants’ Motion goes on to discuss other cases that were brought against other dental providers, but fails to 
close the loop as to how that is relevant to the State’s case against Antoine Dental Center, which, again, does not have 
a relator.   
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language is not suggestive or permissive; it is mandatory.  As is indicated by Defendants’ 

own exhibits, the State is granted broad statutory authority to choose its remedies and the 

authority lies exclusively with OAG to determine which remedy it will seek.  See 

Defendants’ Motion at 26–27; DX 14 at 1–2.  As a matter of law, the State’s TMFPA 

claims could not have been raised, much less litigated, at the payment hold hearing.   

4. Res Judicata Conclusion 
Defendants have failed to conclusively establish every element of the affirmative 

defense of res judicata, therefore their motion should be denied as to res judicata.   In 

addition to having failed to carry their burden, Defendant Kanaan has still not pleaded res 

judicata as of the filing of this Response (despite being put on notice after the State’s First 

Response that affirmative defenses must be pleaded) and is therefore not entitled to the 

relief requested over the State’s objection.  Roark v. Stallworth Oil & Gas, Inc., 813 S.W.2d 

492, 494 (Tex. 1991), see also TEX. R. CIV. P. 94.   

B. Collateral Estoppel 
The elements of collateral estoppel are “(1) the facts to be litigated in the second action 

were fully and fairly litigated in the first action; (2) those facts were essential to the 

judgment in the first action; and (3) the parties were cast as adversaries in the first action.”  

Sysco Food Servs., Inc. v. Trapnell, 890 S.W.2d 796, 801 (Tex. 1994).  Collateral estoppel 

is more limited than the doctrine of res judicata because it serves as a basis to bar a 

subsequent action only as to specific issues that were either expressly determined or 

necessarily determined in an adjudication and not to those matters which might have been, 

but were not, raised in the prior action.  In re Calderon, 96 S.W.3d 711, 720 (Tex. App.—
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Tyler 2003, no pet.).  Just as with any affirmative defense, the burden is on the movant to 

conclusively establish every element as a matter of law by presenting competent summary 

judgment evidence.  See Montgomery v. Kennedy, 669 S.W.2d 309, 310–11 (Tex. 1984).   

1. Defendants have not conclusively established the first element of collateral 
estoppel, which requires that the facts sought to be litigated in the second action 
were fully and fairly litigated in first action. 

Defendants’ motion correctly identifies the standard for determining whether an issue 

has been actually litigated: (1) it is properly raised by the pleadings, (2) submitted for 

determination, and (3) actually determined.  Van Dyke v. Boswell, O’Toole, Davis, & 

Pickering, 697 S.W.2d 381, 384 (Tex. 1985).  Defendants, however, fail to point out that 

collateral estoppel requires that “the issue to be decided in the first action be identical to 

the issue in the pending action.”  Getty Oil Co. v. Ins. Co. of N. Am., 845 S.W.2d 794, 802 

(Tex. 1992) (emphasis added).  Defendants cannot satisfy this element for two reasons: (1) 

the issue is not identical (see Exh. G); and (2) even if it were identical, the issue was not 

fully and fairly litigated at the payment hold hearing because of the statutorily limited scope 

of that hearing.  

Just as with res judicata, the foundational element of collateral estoppel is some prior 

final determination.  Trapnell 890 S.W.2d at 801.  Although the two theories use different 

language, the basic concept is the same: in order to act as a bar to a subsequent proceeding, 

there must have been a prior proceeding that fully and fairly and finally decided the same 

facts or issues to be determined in the second proceeding.  E.g., Barr, 837 S.W.2d at 628–

29.  The question decided by the ALJs was whether HHSC-OIG carried its burden to make 

a prima facie showing of a credible allegation of fraud based on the evidence it relied on 
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at the time the payment hold was imposed.  The issue in this TMFPA action is whether 

Defendants committed unlawful acts under the TMFPA.    

The payment hold hearing was not a full and fair litigation of the facts to be determined 

in this TMFPA case.  It was a preliminary determination as to whether HHSC-OIG carried 

its burden to make a prima facie showing of a credible allegation of fraud based on the 

evidence it had at the time the PH was imposed; it was not a determination as to whether 

ADC committed a specific unlawful act under the TMFPA or not.12  

2. Defendants have not conclusively established the second element of collateral 
estoppel, which requires that those facts (that were fully and fairly litigated in 
the first action) were essential to the judgment in the first action. 

Defendants’ argument as to this element demonstrates their fundamental 

misunderstanding of the scope and purpose of the payment hold proceedings.  The Sixth 

Court of Appeals said, “The purpose of the SOAH hearings was to determine whether the 

payment hold could continue.”  Compare Defendants’ Second Motion at 33 and Antoine 

Dental Ctr., 487 S.W.3d at 798.  Therefore, the “judgment in the first action,” was “whether 

the payment hold could continue.”  Defendants suggest that the question of whether ADC 

committed fraud was the “primary issue and the heart of the SOAH decision.”  Defendants’ 

Second Motion at 34.  Defendants are wrong; the SOAH decision did not determine 

whether or not ADC committed any unlawful acts; it only determined whether or not 

HHSC-OIG carried its burden to make a prima facie showing of a credible allegation of 

fraud based on the evidence it had at the time the payment hold was imposed, so that the 

                                              
12 The discussion in Section IV. A. 1. above comparing an administrative payment hold hearing to an administrative 
license revocation hearing is also applicable to collateral estoppel. 
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payment hold  could remain in place while further investigation and litigation ran its course.  

The facts associated with the State’s TMFPA action were not “essential” to the prior 

decision nor were they “fully and fairly” litigated at the payment hold hearing.   

3. Defendants have not conclusively established the third element of collateral 
estoppel, which requires that the parties were cast as adversaries in the first 
action. 

Defendants fail to establish that the parties were cast as adversaries in the first action.  

Defendants merely point out that one of the attorneys in this TMFPA action also 

participated at the payment hold hearing.  Defendants’ Second Motion at 34.  Again, as the 

State pointed out when Defendants made this same argument in their First Motion, there is 

no support for the suggestion that a mere assertion by counsel that one of the parties (or 

both for that matter) was represented by the same attorneys in two different actions can 

satisfy the burden of conclusively establishing this element of collateral estoppel as a 

matter of law.  See, e.g., Hidalgo v. Surety Sav. & Loan Ass’n, 462 S.W.2d 540, 543 (Tex. 

1971).13 

4. Collateral Estoppel – Conclusion 
Defendants have failed to carry their burden as to every element of the affirmative 

defense of collateral estoppel and the Court should therefore deny the motion.  

Additionally, as with res judicata, Defendant Kanaan has not pleaded the affirmative 

defense of collateral estoppel as of the filing of this Response, and is therefore not entitled 

                                              
13 This element is similar to the privity element of res judicata.  The State’s argument regarding Defendants’ failure 
to satisfy their burden as to privity also applies to this element of collateral estoppel.  
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to the relief on this ground.  See TEX. R. CIV. P. 94, Roark v. Stallworth Oil & Gas, Inc., 

813 S.W.2d 492, 494 (Tex. 1991).  

V. PROCEDURAL AND EVIDENTIARY OBJECTIONS 
In addition to not being entitled to summary judgement on the merits of their legal 

arguments, Defendants, even after receiving the State’s response to Defendants’ First 

Motion in which the State’ objected to Defendants’ evidentiary failures, have still failed to 

cure the procedural and evidentiary defects in their evidence.  In order for the Court to 

consider the evidence presented by Defendants, that evidence must be admissible under the 

rules of evidence.  United Blood Servs. v. Longoria., 938 S.W.2d 29, 30 (Tex. 1997).  The 

only difference between evidence presented at trial and at a summary judgment hearing is 

that the facts presented at summary judgment are proven through affidavits, depositions, 

interrogatories, and other types of discovery rather than oral testimony.  See, e.g., Jensen 

Constr. Co. v. Dallas County, 920 S.W.2d 761, 768 (Tex. App.—Dallas 1996, writ denied).  

In this case, Defendants offer absolutely no evidence supported by an affidavit of any 

witness with personal knowledge as required by the rules of evidence and procedure.  TEX. 

R. CIV. P. 166a(c), (f).  The only affidavit presented with Defendants’ exhibits is an 

affidavit of counsel attesting to the authenticity of the enumerated exhibits.  Second Motion 

at 7; DX 17.  This affidavit provides absolutely no testimony to support the factual 

assertions in Defendants’ Motion nor does it provide any admissible testimony about the 

relevance, contents, or meaning of any of the exhibits.  Because none of the exhibits are 

supported by an affidavit or other sworn testimony of a fact witness with personal 
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knowledge of the exhibits, the State objects and moves to strike the inadmissible evidence 

under TRCP 166a. 

In addition to lacking competent witness testimony under Rule 602 as to the contents 

of exhibits 6, 7, 8, 9, 14, 15, and 16, many exhibits also contain inadmissible hearsay 

(Exhibits 6, 8, 9, 14) under Rules 801 and 802 and/or are irrelevant on their face (Exhibits 

8, 9, 14, 15, 16) under Rule 401 and therefore inadmissible under Rule 402.14  See TEX. R. 

EVID. 401, 402, 602, 801, 802. 

Finally, despite having had the opportunity to do so after Defendants pulled down their 

first motion, Defendant Kanaan has still failed to plead either of the affirmative defenses 

he now moves on and is therefore not entitled to relief he seeks.  See Defendant Kanaan’s 

Original Answer, filed Feb. 13, 2015; see also TEX. R. CIV. P. 94; Roark v. Stallworth Oil 

& Gas, Inc., 813 S.W.2d 492, 494 (Tex. 1991) (ruling that an unpleaded affirmative 

defense may only serve as the basis for summary judgment if “the opposing party does not 

object to the lack of a rule 94 pleading in either its written response or before the rendition 

of judgment”).15    

VI. SUMMARY JUDGMENT EVIDENCE 
The State designates and attaches hereto the following summary judgment evidence, 

attached as Exhibits A through F.  The State’s summary judgment evidence is expressly 

                                              
14 These exhibits are irrelevant because none of them are from the ADC payment hold case.  They are either from a 
case against a different dental provider or they are from the overpayment case against ADC, which was non-suited. 
15 Additionally, it is well settled that the common law affirmative defense of “estoppel” does not apply against the 
sovereign in an action to enforce a public welfare statute such as the TMFPA.  State v. Durham, 860 S.W.2d 63, 67–
68 (Tex. 1993). 
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incorporated into this response brief by reference and designated for all purposes set forth 

fully herein in satisfaction of the requirements of T.R.C.P. 166a(d). 

Exh. A Timeline of Investigation 

Exh. B TDMR Article 

Exh. C Excerpts from ADC Payment Hold Hearing Transcript 

Exh. D Table of “Undisputed Facts” 

Exh. E Comparison Chart of Facts to Be Determined  

Exh. F Courtesy Copies of Unpublished Case Law and Former 
Statues 

 

VII. CONCLUSION AND PRAYER 
As the movant for summary judgment on the basis of affirmative defenses, Defendants 

must conclusively establish every single element as a matter of law and dispose of all 

material fact issues.  Only when Defendants have met that burden does the State have any 

burden and even then, the State only has to discredit any individual element to defeat 

summary judgment.  Defendants have not and cannot meet their burden and there remain 

outstanding material fact issues. 

WHEREFORE, the State of Texas respectfully requests the Court to deny Antoine 

Dental Center’s Motion for Partial Summary Judgment Based on Res Judicata and 

Collateral Estoppel and Defendant Wael Kanaan’s Motion to Adopt and Join Antoine 

Dental Center’s Motion for Partial Summary Judgment Based on Res Judicata and 

Collateral Estoppel and for all other relief just and proper in the premises. 
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Respectfully submitted, 
 

    JEFFREY MATEER  
    First Assistant Attorney General 
 
    DARREN MCCARTY 
    Deputy Attorney General for Civil Litigation 
 
    RAYMOND CHARLES WINTER 

Chief, Civil Medicaid Fraud Division  
  

            
      /s/ Amanda C. Byrd     
     AMANDA C. BYRD 

    State Bar No. 24081811 
    (512) 936-1304 direct dial 

NOAH REINSTEIN   
    State Bar No. 24089769 
    (512) 463-3457 direct dial 
    NATHANIEL D. DANKO 
    State Bar No. 24087378 
    (512) 936-6638 direct dial 
     
    REYNOLDS B. BRISSENDEN  

    Managing Attorney, Civil Medicaid Fraud Division 
    State Bar No. 24056969  

    (512) 936-2158 direct dial 
     

 
    ATTORNEYS FOR THE STATE OF TEXAS  
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EXHIBIT A 



1. April 4, 2012
Date HHSC-OIG imposed 
a payment hold on ADC.

2. May 28, 2013
Date of the payment hold hearing in 
front of SOAH.

Issue to be decided at hearing: 
whether OIG could maintain the 
payment hold during the pendency 
of it’s enforcement action.

3. November 4, 2013
Date of SOAH’s
Proposal for Decision.

4. July 10, 2014
Date of HHSC’s appeal 
of PFD to Travis County.

5. October 9, 2014
Date HHSC-OIG sent Final 
Notice of Overpayment and Final 
Assessment of Penalties to ADC.

7. August 12, 2015
Date of Travis County Judge 
Meachum’s opinion on appeal.

8. April 07, 2016
Date of Texarkana Court of 
Appeals’ opinion on appeal.

6. December 23, 2014
Date of HHSC-OIG’s nonsuit of 
overpayment proceeding, and State’s 
filing of this TMFPA action.
Issue to be decided in TMFPA action:
Whether ADC committed unlawful acts.

Timeline of HHSC-OIG’s Investigation of ADC, Procedural History

EXHIBIT A



EXHIBIT B 



EXHIBIT B 



EXHIBIT B 



EXHIBIT C 



  SOAH DOCKET NO. 529-13-0997

 HHSC-OIG CASE NO.: P20111316523848911

ANTOINE DENTAL CENTER,  (  BEFORE THE

 (

Petitioner (

 (

vs.  (  STATE OFFICE OF

 (

TEXAS HEALTH AND HUMAN  (

SERVICES COMMISSION,   (

OFFICE OF INSPECTOR   (

GENERAL,  (

 (

Respondent  (  ADMINISTRATIVE HEARINGS

 ______________________________________

 HEARING

 VOLUME I

  TUESDAY, MAY 28, 2013

 ______________________________________

  BE IT REMEMBERED that on this the 28th day of May,

2013, between 9:17 a.m. and 5:07 p.m., the above-entitled

matter came for hearing at the State Office of

Administrative Hearings, William P. Clements Building, 300

West 15th Street, Fourth Floor, Austin, Texas, before the

Honorable Judge Howard Seitzman and Honorable Judge

Catherine Egan; and the following proceedings were

reported by Renea Seggern, Certified Shorthand Reporter.
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1  A P P E A R A N C E S
2
3 ADMINISTRATIVE LAW JUDGES:
4  Honorable Howard Seitzman

 Honorable Catherine Egan
5  STATE OFFICE OF ADMINISTRATIVE HEARINGS

 William P. Clements Building
6  300 West 15th Street, Suite 504

 Austin, Texas  78701
7
8 FOR THE PETITIONER:
9  CANALES & SIMONSON, P.C.

 Mr. J.A. "Tony" Canales
10  Mr. Hector Canales

 2601 Morgan Avenue
11  Corpus Christi, Texas  78465

(361) 883-0601
12
13  ROBERT M. ANDERTON, D.D.S., J.D.

 Mr. Robert M. Anderton
14  1909 Walnut Plz

 Carrollton, Texas  75006
15 (972) 416-5251
16
17  HILDER & ASSOCIATES, P.C.

 Mr. Philip H. Hilder
18  Mr. William B. Graham

 Mr. James G. Rytting
19  819 Lovett Blvd.

 Houston, Texas  77006
20 (713) 655-9111
21
22  BROWN MCCARROLL

 Mr. Thomas Watkins
23  111 Congress Avenue

 Suite 1400
24  Austin, Texas  78701

(512) 703-5752
25
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1  A P P E A R A N C E S

2
3 FOR THE RESPONDENT:

4  WATERS & KRAUS, L.L.P.

 Mr. Dan Hargrove

5  600 Navarro, Suite 500

 San Antonio, Texas  78205

6  (210) 349-0515

7
8  WATERS & KRAUS, L.L.P.

 Ms. Caitlyn Silhan

9  3219 McKinney Avenue

 Dallas, Texas  75204

10  (214) 357-6244

11
12  MORIARTY LEYENDECKER, P.C.

 Mr. James R. Moriarty

13  4203 Montrose, Suite 150

 Houston, Texas  77006

14  (713) 528-0700

15
16  KHAROD LAW FIRM, P.C.

 Mr. Ketan Kharod

17  P.O. Box 151677

 Austin, Texas  78715

18  (512) 293-1556

19
20  ATTORNEY GENERAL OF TEXAS

 Mr. Raymond C. Winter, Chief

21  Ms. Margaret M. Moore, Assistant Attorney General

 CIVIL MEDICAID FRAUD DIVISION

22  P.O. Box 12548

 Austin, Texas  78711-2548

23  (512) 936-1709

24
25
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1                    A P P E A R A N C E S

2

3 FOR THE RESPONDENT:

4 HEALTH AND HUMAN SERVICES COMMISSION - OFFICE OF

    INSPECTOR GENERAL

5         Mr. Enrique Varela

        Mr. John R. Medlock

6         11101 Metric Blvd.

        Building I

7         Austin, Texas  78708

        (512) 491-2000

8

9

10

11

12

13

14

15

16

17
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19

20

21

22

23

24

25
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1                     I N D E X - VOLUME I

2 Appearances............................................2

3 Proceedings............................................7

4 WITNESSES FOR RESPONDENT:

5 LINDA ALTENHOFF, D.D.S.

6      Direct Examination by Mr. Hargrove...............42

     Cross-Examination by Mr. Canales.................85

7      Examination by Judge Seitzman...................112

     Examination by Judge Egan.......................115

8      Redirect Examination by Mr. Hargrove............116

     Recross-Examination by Mr. Canales..............118

9      Further Redirect Examination by Mr. Hargrove....120

     Further Recross-Examination by Mr. Canales......121

10
LARRY TADLOCK, D.D.S.

11      Direct Examination by Mr. Hargrove..............126

     Cross-Examination by Mr. Canales................178

12      Examination by Judge Egan.......................228

     Examination by Judge Seitzman...................231

13      Redirect Examination by Mr. Hargrove............232

14 Reporter's Certificate...............................240

15                  E X H I B I T   I N D E X

                     FOR THE PETITIONER

16 NO. DESCRIPTION                                    PAGE

17 78  Texas Medicaid Bulletin - January/February 2008  85

18 79  Texas Medicaid Bulletin - July/August 2008       85

19 80  Benefit Info. for Clients with Cleft Palates     85

20 81  Texas Medicaid Bulletin - May/June 2012          85

21
                 E X H I B I T   I N D E X

22                      FOR THE RESPONDENT

NO. DESCRIPTION                                    PAGE

23 1   Medicaid Provider Enrollment Application and     18

24     Information for Dr. Behzad Nazari

25 3   Certified Copy of TSBDE Agreed Settlement Order  18
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1                  E X H I B I T   I N D E X

2                      FOR THE RESPONDENT

3 NO. DESCRIPTION                                    PAGE

4 4   Current CV of Charles W. Evans, D.D.S.           18

5 5   Report by Charles W. Evans, D.D.S.               18

6 7   HLD Score Sheets completed by Dr. Evans          18

7 8   Current CV of Larry P. Tadlock, D.D.S.           18

8 9   Report by Larry P. Tadlock, D.D.S.               18

9 11  HLD Score Sheets completed by Dr. Tadlock        18

10 12  Dental Records for 63 Patients                   18

11 13  (Index states "Reserved")                        18

12 14  THHSC 2008 TMHP Procedures Manual                18

13 15  THHSC 2009 TMHP Procedures Manual                18

14 16  THHSC 2010 TMHP Procedures Manual                18

15 17  THHSC 2011 TMHP Procedures Manual                18

16 18  Current CV of James W. Orr, D.D.S.               18

17 29  Current CV of Irwin K. Ornish, D.D.S., M.S.      18

18 41  Amounts Paid - Texas Medicaid Orthodontic and    18

    Dental Services

19 49  Summary of Voluminous Data prepared by          167

20     Dr. Tadlock

21 51  Birgit Thilander Article                        156

22

23

24

25
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1             JUDGE EGAN:  All right.  Given what's just

2 been said, let me go back through what I believe have been

3 admitted, and correct me if I'm wrong.

4             R-1, R-3, R-4, R-5, R-7, R-8, R-9, R-11,

5 R-12, R-13, R-14, R-15, R-16, R-17, R-18 -- there were a

6 number of exhibits being offered for impeachment so we are

7 reserved ruling on those -- R-29 and R-41; does everyone

8 agree that those have been admitted for the record?

9             (Respondent's Exhibits 1, 3, 4, 5, 7, 8, 9,

10 11, 12, 13, 14, 15, 16, 17, 18, 29, 41 admitted.)

11             MR. HILDER:  Judge, I would ask that R-3 be

12 held in abeyance for right now.  It would depend if that

13 comes in under 404(b), whether those counts in the

14 complaint in Paragraphs 1, stay or if they are abandoned

15 or stricken by the Court.

16             JUDGE EGAN:  We had overruled.  We indicated

17 it didn't go to the admissibility but to the weight.  But

18 my recollection is that R-3 has been admitted.  We

19 certainly draw our attention -- we have read it and noted

20 that the statement that your client has not admitted the

21 truth or the accuracy of the findings of fact, but it is a

22 prior Board order.  Any others that were -- anybody

23 believes were admitted that we have not mentioned?

24             MR. MORIARTY:  I want to bring your

25 attention on the exhibits that I think will need to be
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1 of that is not relevant for our purposes today.  That's

2 not why we are here.  That fight is for another day.  That

3 fight is for another proceeding at the overpayment

4 hearing.  We think when that time comes, the evidence will

5 overwhelmingly show yes to all those questions.

6             Our purpose is a different matter, our

7 purpose is to show if there's a legal basis to maintain a

8 payment hold because it's not Antoine's money.  It's the

9 taxpayer's money, it's the State of Texas' money.  And all

10 we have to do is determine if there's prima facie evidence

11 to maintain the payment hold.

12             So what we must show today is if there's

13 prima facia evidence of either a willful misrepresentation

14 involving a reimbursement claim or program violations.

15 Some of the program violations in question are submitting

16 or causing to be submitted a false claim, up-coding,

17 billing for nonreimbursable services, failure to comply

18 with the Medicaid rules, failure to comply with Dr. Nazari

19 and his clinic's provider agreement -- which you will see

20 shortly -- misrepresentation on a prior authorization --

21 and we will talk about what a prior authorization is --

22 and submitting or causing to be submitted a false

23 statement.

24             So this is what we have to prove in order

25 for this tribunal to maintain the payment hold.  That's
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1             Thank you.

2             JUDGE EGAN:  Would you like to proceed with

3 your direct case?

4             MR. WATKINS:  Your Honor, as a result of

5 what Mr. Canales just said, I would file a motion to

6 dismiss.  The evidence is clear in this case that the hold

7 letter, which was sent out and dated April 4th, 2012, that

8 is the letter which puts it on hold.  The evidence then

9 has to be is what is the prima facia evidence or the

10 reasonable allegation of fraud that existed as of that

11 date, April 4th, 2012.

12             Dr. Tadlock was not hired until June of

13 2012, there is no way that his testimony is relevant to

14 anything having to do with the justification with the

15 primary hold put on this case.  The State doesn't get to

16 put on a hold and see if they can come up and justify it.

17 They have got to show that at the time that they issued

18 their letter on April 4, 2012, they had a reasonable

19 allegation of fraud, or as they put it, a prima facia

20 claim at that point.

21             Now, the only other evidence that they have

22 submitted, that's in the evidence that this Court has

23 received, is that of Dr. Evans.  He stands in the shoes --

24 the previous SOAH Judge stands in the shoes of the Agency.

25 And that agency has made a finding that Dr. Evans'
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1                    C E R T I F I C A T E

2
3 STATE OF TEXAS    )

4 COUNTY OF TRAVIS  )

5
    I, Renea Seggern, CSR, in and for the State of Texas,

6 do hereby certify that the above-captioned matter came to

hearing before the State Office of Administrative Hearings

7 on the 28th day of May, 2013, as hereinbefore set out.

8     I FURTHER CERTIFY that the proceedings of said

hearing were reported to me, accurately reduced to

9 typewriting under my supervision and control and that the

foregoing pages are a full, true, and correct

10 transcription of said proceedings.

11     I FURTHER CERTIFY that I am neither attorney or

counsel for, related to, nor employed by any parties to

12 the action of these proceedings and, further, I am not a

relative or employee of any counsel employed by the

13 parties hereto or financially interested in the action.

14     SUBSCRIBED AND SWORN to under my hand and seal of

office on this the ________ day of ________________, 2013.

15
16
17
18

                    ________________________________

19                     Renea Seggern, CSR #7262

                    Certificate Expires 12-31-2014

20                     Ken Owen & Associates, Cert #115

                    801 West Avenue

21                     Austin, Texas  78701

                    (512) 472-0880

22
23
24
25
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                   VOLUME 3 OF 4 VOLUME

               SOAH DOCKET NO. 529-13-0997

          HHSC-OIG CASE NO:  P20111316523848911

    ANTOINE DENTAL CENTER, (

              PETITIONER,  (

                           (

    VS.                    ( BEFORE THE STATE OFFICE

                           (

    TEXAS HEALTH AND HUMAN (

    SERVICES COMMISSION,   (

    OFFICE OF INSPECTOR    (

    GENERAL,               (

              RESPONDENT   ( ADMINISTRATIVE HEARINGS

               ***************************

                         HEARING

               ***************************

         On the 30th of May, 2013, the following

proceedings came on to be heard in the above-entitled

and numbered cause before the Honorable Howard Seitzman

and Catherine Egan, Associate Law Judges presiding,

held in Austin, Travis County, Texas.

         Proceedings reported by Machine Shorthand.
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1                   A P P E A R A N C E S
2
3 ADMINISTRATIVE LAW JUDGES:

    Honorable Howard Seitzman
4     Honorable Catherine Egan

    STATE OFFICE OF ADMINISTRATIVE HEARINGS
5     300 West 15th Street, Suite 504

    Austin, Texas  78701
6

FOR THE PETITIONER:
7     Mr. J.A. "Tony" Canales

    Mr. Hector Canales
8     CANALES & SIMONSON, P.C.

    2601 Morgan Avenue
9     Corpus Christi, Texas  78465

    Telephone:  361.883.0601
10               -and-

    Mr. Robert M. Anderson
11     ROBERT M. ANDERTON, DDS, JD

    1909 Walnut Plz
12     Carrollton, Texas  75006

    Telephone:  972.416.5251
13               -and-

    Mr. Philip H. Hilder
14     Mr. William B. Graham

    Mr. James G. Rytting
15     HILDER & ASSOCIATES, P.C.

    819 Lovette Blvd.
16     Houston, Texas  77006

    Telephone:  713.655.9111
17               -and-

    Mr. Thomas Watkins
18     BROWN McCARROLL

    111 Congress Avenue, Suite 1400
19     Austin, Texas  78701

    Telephone:  512.703.5752
20

FOR THE RESPONDENT:
21     Mr. Dan Hargrove

    WATERS & KRAUSE, L.L.P.
22     600 Navarro, Suite 500

    San Antonio, Texas  78205
23     Telephone:  210.349.0515
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24
25
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1     Ms. Caitlyn Silhan
    WATERS & KRAUS, L.L.P.

2     3219 McKinney Avenue
    Dallas, Texas  75204

3     Telephone:  214.357.6244
              -and-

4     Mr. James R. Moriarty
    MORIARTY LEYENDECKER, P.C.

5     4203 Montrose, Suite 150
    Houston, Texas  77006

6     Telephone:  713.528.0700
              -and-

7     Mr. Ketan Kharod
    KHAROD LAW FIRM, P.C.

8     PO Box 151677
    Austin, Texas  78715

9     Telephone:  512.293.1556
              -and-

10     Mr. Raymond C. Winter
    Ms. Margaret M. Moore

11     ATTORNEY GENERAL OF TEXAS
    Civil Medicaid Fraud Division

12     PO Box 12548
    Austin, Texas  78711-2548

13     Telephone:  512.936.1709
14 HEALTH AND HUMAN SERVICES COMMISSION - OFFICE OF

INSPECTOR GENERAL:
15     Mr. Enrique Varela

    Mr. John R. Medlock
16     11101 Metric Blvd., Building I

    Austin, Texas  78708
17     Telephone:  512.491.2000
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19
20
21
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1                         Volume 4

2 May 30th, 2013                                    Page

3 RESPONDENT'S WITNESSES   Direct     Cross    Voir Dire

4 Wael Kanaan              5,177      97,184

5 Jack Stick          186,248,271,337   275     242,271

6 Court Reporter's Certificate................       341

7                       EXHIBIT INDEX
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9

77       Spreadsheet                 164      169

10

82 (82A) April 4, 2012, payment      315      316

11          hold letter

12 83       "Six Keys to Normal         128      129

         Occlusion" by Lawrence F.

13          Andrews
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16 RESPONDENT'S

NO.
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1 Administrative Law Judges how that 2008 audit spurred

2 you to want to undertake additional investigation

3 regarding the providers?

4     A.  So, knowing the background, knowing that in

5 2008 we had already identified that there was a gap in

6 the prior authorization process, we then looked at the

7 utilization rates, so the actual dollars that were

8 flowing out of the Medicaid program Title XIX, into

9 orthodontia and we saw that each year from 2008

10 beyond -- actually from, you know, whenever the program

11 was initiated, even years before that, there had been a

12 steady and increasingly obvious increase in the dollars

13 that were expended through -- through Title XIX for

14 orthodontic benefits.

15             When we looked at the top utilizers, the

16 providers who were -- who were obtaining the most prior

17 authorizations, we saw that there were enormous amounts

18 of money that were going to a relatively small number

19 of providers and that led us to conclude that we might

20 have a serious and ongoing problem with orthodontic

21 expenditures and the prior authorization process.

22     Q.  Mr. Stick, when you did this pull of the --

23 did you say it was the top 55?

24     A.  It ended up being 56, I think.

25     Q.  Was Antoine Dental Center within -- somewhere
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1 between that range of 1 to 56 of the top billing

2 Medicaid orthodontia providers?

3     A.  Yes.  In fact, I think Antoine Dental was in

4 the top 25.

5     Q.  Now, was your decision to pursue an

6 investigation or undertake an investigation of Antoine

7 Dental Center prompted in any way by the WFAA news

8 story that was aired in Dallas, Texas, sometime in the

9 fall of 2011?

10     A.  Not entirely but in part.  I think the WFAA

11 stories certainly heightened -- maybe underscored the

12 importance of these investigations.  When we looked at

13 the top 56 providers, you know, we -- as I indicated we

14 became aware that there was ongoing -- potentially an

15 ongoing problem and I think the WFAA stories maybe

16 heightened the urgency of conducting the

17 investigations.

18     Q.  Mr. Stick, just because your office, OIG,

19 launches an investigation of the Medicaid provider,

20 that in and of itself does not conclude a presumption

21 that the provider is guilty of any kind of Medicaid

22 violation, is it?

23     A.  No.

24     Q.  You don't assume just because you've started

25 an investigation that the provider has committed
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1             What we do is we say we know that we want

2 a statistically valid sampling of the types of services

3 that the provider provides.  So, for example, if you

4 have a two-dollar procedure and, you know, you do it

5 wrong every single time and all I ever do is sample

6 two-dollar procedures, well, then I've identified a

7 very small dollar amount of -- in terms of procedures

8 but a very high error rate.  And if I go and try to

9 extrapolate that very small dollar amount and very high

10 error rate to the greater population of all the claims

11 that you've ever submitted, I'm being unfair because

12 there may be claims that you've submitted at the

13 10,000-dollar level that will be considered an error

14 and that would be a hundred percent error rate.

15             So, what we do is we say, "Okay.  We're

16 looking for claims hypothetically in the zero to 50

17 range, the 51 to 100-dollar range and so on" and we

18 break it down into -- into various strata,

19 characteristics.  And we identify how often the biller

20 or the provider bills in those areas.  So, we'll take

21 a, you know, 10 percent sampling from the zero to

22 50-dollar range, maybe a 12 percent from the, you know,

23 51 to hundred-dollar range and so on.  And the cases

24 that we pull from the seed value when the computer

25 generates, you know, the numbers telling us pull case
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1 Number 35, 58, 21 and so on.  Once we've pulled those

2 cases, we have to, then, test them to make sure they

3 meet the characteristics and that they are, in fact, a

4 statistically valid random sample.  They're a random

5 sample but they may not be statistically valid.

6 They have to meet those -- those different billing

7 strata, different billing levels.

8             Once we have a statistically valid random

9 sampling -- sometimes we get it the first time.

10 Sometimes it's two times.  Sometimes it's ten times.

11 Once we have that, then we're able to go out into the

12 field and actually pull those files.  So, we get a list

13 of patient control numbers, PCNs.  Each one of those

14 PCNs is associated with an individual.  And we would go

15 to the provider and then say, "Here's a list of the 85

16 PCNs we need."  We would physically collect copies of

17 those files and any appropriate documentation, so,

18 molds, X rays, anything like that and then bring those

19 back for review.

20     Q.  (BY MR. WINTER)  Thank you, Mr. Stick.

21             That's what -- I believe you've just

22 described is generally the process for polling a

23 statistically valid random sample that is employed by

24 the OIG; is that correct?

25     A.  Yes.
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1     Q.  Is that, in fact, the process you employed in

2 the process of Antoine Dental Center?

3     A.  Yes.

4     Q.  In fact, did you undertake your investigation

5 of Antoine Dental in the same manner that you undertake

6 all investigations?

7     A.  Yes.

8     Q.  So, as I understand it you didn't --

9             JUDGE SEITZMAN:  Mr. Winter, can I

10 interrupt a minute --

11             MR. WINTER:  Yes, sir.

12             JUDGE SEITZMAN:  -- before we move on to

13 another point?

14             Mr. Stick, just so I'm clear, so you're

15 pulling -- you're testing the sampling size and the

16 specifics of the sample file against a payment and

17 other data that you already have in your system.

18 You're not acquiring -- going out and acquiring that

19 from a provider.  It's from data that you have in your

20 system?

21             THE WITNESS:  That's correct, sir.

22             JUDGE SEITZMAN:  Then you collect the

23 physical file from and physical elements from the

24 provider after you're satisfied that you have the

25 correct sampling, size and parameters?
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1     A.  I still thought there was prima facia evidence

2 of program violations.

3     Q.  Mr. Stick, is a payment hold a sanction, a

4 punitive sanction imposed by the OIG?

5     A.  No.  A payment hold is a remedial action that

6 OIG takes.

7     Q.  Can you, please, explain your answer for the

8 Administrative Law Judges?  Why is it remedial and not

9 punitive?

10     A.  Although I recognize that a provider who is

11 not getting regular checks from the Title XIX program

12 is harmed, the effect, the intent of the payment hold

13 is not to punish the provider.  The effect and the

14 intent is to hold the situation in stasis until OIG can

15 determine what is happening and if there is a problem

16 how to correct it.  So, in a situation where a credible

17 allegation of fraud does, in fact, exist, OIG needs to

18 prevent the outflow of money to that provider.  If we

19 fail to do that, the federal government will claw back

20 the money that we have paid to the provider from the

21 moment that we discovered the credible allegation of

22 fraud.

23             So, if -- if we fail in our obligation

24 under the Affordable Care Act, the State of Texas and

25 taxpayers are on the hook for general revenue dollars
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1 to pay the federal government back all of the money

2 that the federal government expended.

3     Q.  So, in essence, imposition of a payment hold

4 is -- is preserving the status quo?

5     A.  That's exactly right.  It just affords us the

6 opportunity not to lose any money, to keep everything

7 in stasis until we've been able to identify exactly

8 what's going on and what, if any, remedial action

9 needs -- other remedial action needs to happen.

10     Q.  And did I understand you to testify a few

11 moments ago that under the mandatory provision under

12 the Affordable Care Act and the Code of Federal

13 Regulations, if there's a credible allegation of fraud,

14 the payment hold must be 100 percent unless some other

15 exception applies?

16             MR. WATKINS:  Objection.  Leading.

17     A.  Yes.

18             JUDGE EGAN:  Please --

19     Q.  (BY MR. WINTER)  What is the standard if a

20 payment hold is mandated under applicable federal law?

21     A.  It's -- it's a payment hold.  It's a hundred

22 percent payment hold.  Keeping in mind that if we do

23 anything other than a payment -- a hundred percent

24 payment hold the State of Texas is on the hook,

25 unless -- on the hook for that -- that money, unless
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1 there's a good cause exception that we can identify and

2 explain to the federal government when the federal

3 government comes along and says, "We've identified

4 fraud here as you did.  We want the money back."

5     Q.  And in this case did you find any -- any basis

6 to impose less than a one hundred percent payment hold?

7     A.  No.

8     Q.  You've heard -- you've been in the courtroom

9 the last several days, haven't you?

10     A.  Yes.

11     Q.  You've heard and you're aware of the fact that

12 your counsel have notified the Administrative Law

13 Judges and the other side that OIG intends to proceed

14 fewer counts of violations than are alleged in the

15 pleadings?

16     A.  I heard that.

17     Q.  Does the fact that the -- that your attorneys

18 are going to prove up fewer counts, fewer instances of

19 violation than are set forth in pleadings justify a

20 lesser than 100 percent reduction in the percentage of

21 payment hold?

22             MR. WATKINS:  Objection.  Leading.

23             JUDGE EGAN:  Sustained.

24             You want to rephrase your question?

25     Q.  (BY MR. WINTER)  Is there any basis, sir, to
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1 THE STATE OF TEXAS  )

2 COUNTY OF LEE  )
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5 above and foregoing contains a true and correct

6 transcription of all portions of evidence and other

7 proceedings requested in writing by counsel for the

8 parties to be included in this volume of Reporter's

9 Record, in the above-styled and numbered cause, all of

10 which occurred in open hearing and were reported by me.

11   I further certify that this Reporter's Record of the

12 proceedings truly and correctly reflects the exhibits,

13 if any, admitted by the respective parties.
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16
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"Undisputed Facts" from Defendants' Amended Motion (pages 8-13). State's Comment State's Citation

1

In 2008, the HHSC-OIG issued a performance audit report of the Texas Medicaid
claims administrator and discovered that its 'prior authorization team failed to 
review the supporting documentation submitted by providers with the HLD score 
sheet as required,' that its 'staff did not have the dental credentials necessary to 
evaluate whether the additional documentation supported the HLD score,' and 
that its 'staff only referred about 10% of the orthodontic prior authorization 
requests to [its] dental director for review.'

State's Clarification: This "fact" is not relevant to this lawsuit, as determined by 
the Supreme Court of Texas.  After pursuing counterclaims concerning the 
conduct of the Texas Medicaid claims administrator all the way to the Supreme 
Court, and losing, Defendants still seek to inject this irrelevant issue into this 
lawsuit. This case is about the false statements, misrepresentations, and 
omissions made by the Defendants. This case is not about anything the claims 
administrator did, or did not do.

"Providers contend, essentially, that they should not be liable for their fraud 
because the state let them get away with it. This argument has nothing to do 
with whether the Providers violated the Act." Nazari v. State, 561 S.W.3d 495, 
507 (Tex. 2018), reh'g denied (Dec. 14, 2018). "The driver could argue, as the 
Providers do here...that the police department and, for example, a toll-road 
operator, conspired to trick the driver into speeding as part of a scheme to 
boost tolls. Of course, such arguments would not be relevant to whether the 
offensive conduct actually occurred." Id. at 508.

2
Of the thousands of patients for which ADC received preauthorization between 
2009 and 2011, the HHSC-OIG randomly selected 305 ADC patient records, and 
had two licensed orthodontists audit 63 of those 305 ADC patient files.

Disputed. One orthodontist (Dr. Charles D. Evans) reviewed 63 files prior to 
implementation of the payment hold. The report by Dr. Evans summarizing his 
review of 63 patient files was the only report HHSC-OIG relied on at the time 
the payment hold was imposed. Another orthodontist, Dr. Tadlock, was 
retained after the payment hold was imposed.  The PFD to which Defendants 
cite for support of this proposition does not mention the number 305 at all.

Texas Health & Human Services Comm'n & Office of Inspector Gen. v. 
Antoine Dental Ctr., 487 S.W.3d 776, 782 (Tex. App.—Texarkana 2016, no 
pet.); ADC Exhibit 1 at AR001204.

3

"The matter in dispute in ADC's case was whether there was evidence of fraud 
regarding 305 ADC patients."

Disputed. Defendant cites no support for this false statement. The issue to be 
decided at the payment hold hearing was whether HHSC-OIG made a prima 
facie showing that the evidence relied on at the time it imposed the payment 
hold established a credible allegation of fraud. The issue at the payment hold 
hearing was not whether ADC committed fraud, but rather whether the 
payment hold could remain in effect during the State's ongoing investigation 
and enforcement against ADC.

Texas Health & Human Services Comm'n & Office of Inspector Gen. v. 
Antoine Dental Ctr., 487 S.W.3d 776, 798 (Tex. App.—Texarkana 2016, no 
pet.); ADC Exhibit 1 at AR001207-1208; 1215-1216.

4

"ADC requested a merits hearing on the payment hold."

Disputed. ADC requested an expedited hearing in front of SOAH to determine 
whether the payment hold could remain in place during the State's ongoing 
investigation and enforcement actions against ADC.  It was not a merits 
hearing.  The purpose of the hearing was to determine whether HHSC-OIG 
could carry its burden to make a prima facie showing of a credible allegation of 
fraud based on evidence it had at the time the payment hold was imposed.

Tex. Hum. Res. Code § 32.0291 (2012); ADC Exhibit 1 at AR001207-1208; 
1215-1216.

5 "The HHSC's jurisdictional allegations at the SOAH hearing invoked the Texas 
Medicaid Fraud Prevention Act (TMFPA), TEX. HUM. RES. CODE Chapter 36 
and 32 at every stage of the hearing process."

Disputed. HHSC-OIG did not allege a TMFPA violation at the payment hold 
hearing. OIG's allegations at the payment hold were based in the TAC and the 
CFR. HHSC-OIG cannot bring a TMFPA action, and SOAH cannot hear a 
TMFPA action. 

Tex. Hum. Res. Code Chapter 36 ("action shall be brought in Travis county or 
of a county in which any part of the unlawful act occurred…"; Subchapter B - 
Action by Attorney General; Subchapter C - Action by Private Persons); ADC 
Exhibit 2 at 000047-49 (alleging violations of the TAC, the Texas Government 
Code, and the CFR).

6

"To prove its case, the HHSC presented evidence and expert testimony regarding 
63 ADC patients."

State's Clarification: The evidence considered at the payment hold hearing 
limited to what was relied on by HHSC-OIG's at the moment it made its initial 
determination to impose the payment hold. However, the SOAH ALJs' did not 
consider all of the evidence relied on by HHSC-OIG when it initially imposed 
the payment hold. For example, alhtough HHSC-OIG relied, in part, on the 
expert report of Dr. Evans, because Dr. Evans did not testify at the hearing, the 
ALJs accorded no weight to his report or conclusions. 

ADC Exhibit 1 at AR001218 (rejecting Dr. Evans' report and conclusions 
based on his failure to testify at the hearing).

7 "Despite having failed to provide a scintilla of evidence of fraud reagarding those 
305 patients, the State filed this civil lawsuit in December 2014."

Disputed. As stated above, one orthodontist (Dr. Charles D. Evans) reviewed 
63 files prior to implementation of the payment hold. Defendants do not cite 
any evidence supporting their claim that 305 patients were at issue at the 
SOAH payment hold hearing.

1 Tex. Admin. Code § 371.1(57) (“Payment Hold (Suspension of Payments)); 
ADC Exhibit 9 (Final Notice of Overpayment and Final Assessment of 
Sanctions); State's Third Amended Petition.

8 "Like the administrative case before, the State invoked the Texas Medicaid Fraud 
Prevention Act (TMFPA) Tex. Hum. Res. Code Chapter 36 as the basis for its 
claims."

Disputed. As stated above, HHSC-OIG did not allege a TMFPA violation at 
the payment hold hearing. OIG's allegations at the payment hold were based in 
the TAC and the CFR. HHSC-OIG cannot bring a TMFPA action, and SOAH 
cannot hear a TMFPA action. Defendants provide no evidence to support this 
claim.

Tex. Hum. Res. Code Chapter 36 ("action shall be brought in Travis county or 
of a county in which any part of the unlawful act occurred…"; Subchapter B - 
Action by Attorney General; Subchapter C - Action by Private Persons); ADC 
Exhibit 2 at 000047-49 (alleging violations of the TAC, the Texas Government 
Code, and the CFR).
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Additional relevant facts not addressed by ADC's Motion
The time period at issue at ADC's payment hold hearing was November 1, 2008 
through August 31, 2011. The time period at issue in this TMFPA law 
enforcement action is January 1, 2004 through February 29, 2012. Compare AR001205 with State's Third Amended Petition, pars. 6.1-6.5.

1
The evidence relied on by HHSC-OIG to support its credible allegation of fraud 
was limited to "conclusions from statistical data," and Dr. Evans' Report.

AR001215; Texas Health & Human Services Comm'n & Office of Inspector 
Gen. v. Antoine Dental Ctr., 487 S.W.3d 776, 782 FN.8 (Tex. 
App.—Texarkana 2016, no pet.) ("We consider Evans' report as the complaint 
that initiated the payment hold.”) .

2
Evidence at the payment hold did not include any statements or reports from the 
field investigators, ADC's clients, or the clients' parents/guardians. Dr. Evans did 
not testify. AR001215-1216

3 In October of 2014, HHSC-OIG served a Final Notice of Overpayment and Final 
Assessment of Sanctions on ADC.

ADC Exhibit 9 (Final Notice of Overpayment and Final Assessment of 
Sanctions)
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Payment hold hearing before SOAH

Can payments owed to ADC be held during the
pendency of the State’s investigation and
enforcement?

HHSC-OIG must make a prima facie showing of a
credible allegation of fraud based on the evidence it
relied on at the time the payment hold was
imposed.

TMFPA case in Travis County District Court

Did ADC commit one or more unlawful acts in
violation of the Texas Medicaid Fraud Prevention Act,
by:

-knowingly
(actual knowledge, conscious indifference, or reckless disregard)

-making a misrepresentation (or omission)

-of a material fact.

Comparison of Facts to be Decided

TEX. HUM. RES. CODE § 32.0291 (2011) TEX. HUM. RES. CODE § 36.002 (2019)EXHIBIT E
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