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THE STATE OF TEXAS,      §  IN THE DISTRICT COURT 

 Plaintiff,       § 

         § 

v.         §  TRAVIS COUNTY, TEXAS 

         § 

DR. BEHZAD NAZARI, D.D.S., ET AL.    § 

 Defendants.       §  53rd JUDICIAL DISTRICT 

 

ANTOINE DENTAL CENTER’S REPLY TO STATE OF TEXAS’S RESPONSE TO 
ANTOINE DENTAL CENTER’S FIRST AMENDED MOTION FOR PARTIAL 

SUMMARY JUDGMENT BASED ON RES JUDICATA AND COLLATERAL 

ESTOPPEL 

 

TO THE HONORABLE JUDGE OF SAID COURT: 

NOW COMES, Dr. Behzad Nazari, D.D.S. D/B/A Antoine Dental Center (herein 

“ADC”), and files this reply to the State of Texas’s response to ADC’s first amended motion for 

partial summary judgment, and in support hereof, would respectfully show the Court the following: 

I. SUMMARY OF THE REPLY 

ADC objects to the State’s proposed evidence in its response. 

The State is simply attempting to re-prove what it failed to prove in the administrative case 

and appeals.  Stated plainly, when the HHSC-OIG embarked on a four-day, full, fair and final trial 

(that questioned the existence of any fraud regarding ADC’s patients), it lost the equivalent of a 

no-evidence motion for summary judgment (at least for the 2008-2011 time period at issue in that 

evidentiary hearing). The subsequent appeal required the district court and Court of Appeals to 

examine the record in the light most favorable to the State, and both forums concluded there was 

no evidence regarding the ADC patients.  The State should be denied a second chance to get a 

different outcome on the same facts, same patients, and same time period. 
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II. EVIDENTIARY OBJECTIONS TO STATE’S PROPOSED EXHIBITS 

 The State referenced certain documents in its response.  ADC objects to State’s proffered 

Exhibits A, B, D, and E because the documents are unauthenticated, and hearsay.  The State’s 

proffered Exhibits A, D, and E appear to be a summary of factual contentions made by the State 

under TRE 1006, but such summaries must be authenticated as an accurate and fair presentation 

of the underlying voluminous material that they reference.  U.S. v. Denton, 556 F.2d 811, 816 (6th 

Cir. 1977).  If the State intends to offer Exhibits A, D, and E as demonstrative or pedagogical 

summaries subject to Rules 403, ADC objects because the summaries are unauthenticated and 

misstate the evidence. ADC moves to strike these proferred exhibits as inadmissible under TRCP 

166a. 

The State’s Exhibit B is an article on a website in which the undersigned counsel provided 

a general comment to the media about the State’s decision to abandon its 100% loss rate in 

administrative hearings, and instead pursue its cases against dentists in civil court. Presumably, 

the State mentions this article in an attempt to impute a general statement regarding various dentists 

into some sort of specific admission by ADC through its counsel that precludes res judicata or 

collateral estoppel.  ADC objects and moves to strike State’s Exhibit B as inadmissible under 

TRCP 166a because the evidence is hearsay.  ADC objects and moves to strike State’s Exhibit B 

because the statement does not reference Dr. Nazari or ADC; thus, it is neither a statement against 

interest nor relevant to the elements of ADC’s Motion. 
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III. RESPONSE TO STATE’S EVIDENTIARY OBJECTIONS  

 In its response, the State claims that ADC’s Motion offers “absolutely no evidence 

supported by an affidavit of any witness with personal knowledge as required by the rules of 

evidence and procedure.” Response at 28.  However, several of the exhibits attached to ADC’s 

Motion are copies of documents contained in the original administrative record, for which the 

undersigned counsel and counsel for the State, Amanda Byrd, have a Rule 11 Agreement. See Rule 

11 Agreement, attached hereto as Exhibit A.  The Agreement indicates that the State will not object 

to the authenticity of Bates labeled pages from the administrative record.  Thus, all Bates labeled 

pages have been agreed to be authentic by the State, and are thus admissible. 

 Regarding ADC’s exhibits not Bates labeled as documents contained in the administrative 

record, Rule 166a provides that a party may move for summary judgment with or without 

supporting affidavits.  TEX. R. CIV. P. 166a(a)-(b); see Kilpatrick v. State Bd. of Registration for 

Prof’l Eng’rs, 610 S.W.2d 867, 871–72 (Tex. Civ. App.—Fort Worth 1980, writ ref’d n.r.e.) 

(“There is no requirement under [Texas Rule of Civil Procedure 166a] making affidavits 

indispensable to rendition of summary judgment.”).  The evidence in these exhibits has been 

authenticated by the attorney affidavit referencing them, and the exhibits include administrative 

pleadings and civil pleadings by opposing counsel that constitute admissions against interest.  

Therefore, the State’s objection and motion to strike the evidence as inadmissible under TRAP 

166a is improper. 
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IV. ARGUMENT AND AUTHORITIES REGARDING COLLATERAL ESTOPPEL 

 

 A. The collateral estoppel elements. 

ADC incorporates by reference the facts, arguments, and law regarding collateral estoppel 

set out in ADC’s First Amended Motion, in support of its argument here regarding collateral 

estoppel.  

B. Response to State’s contention that ADC has not established the first element of 

collateral estoppel requiring the facts sought to be litigated in this lawsuit—namely, 

whether ADC committed Medicaid fraud with regard to its patients—to be fully, 

fairly, and finally litigated in the prior SOAH action. 

 

The State attempts to distinguish the first action from this case by arguing that the first 

action was a determination as to whether HHSC-OIG made a prima facie showing of fraud based 

on the evidence it had at the time whereas the second action involves a determination as to whether 

ADC actually committed fraud at the time.  This is a distinction without a difference.  The facts 

regarding what ADC did with those patients in the past is not going to change.  Since the facts 

presented by the State at the administrative hearing amount to “no evidence,” it stands to reason 

that the same evidence regarding the same patients for the exact same time period must be “no 

evidence” in this case.   

B.1. State v. Aguilar does not support the State’s argument; it supports ADC’s. 
 

In the “Argument” section of the State’s response, the State’s primary contention is that 

the administrative findings and rulings are not preclusive because, in the State’s view, the SOAH 

proceedings were not judicial in nature, or were not fully, fairly and finally litigated.  For authority, 

the State repeatedly cites the Texas Court of Criminal Appeals decision in State v. Aguilar, 947 

S.W.2d 257 (Tex. Crim. App. 1997). However, throughout its discussion of Aguilar, the State 

repeatedly misstates the reasoning of the Fourth Court of Appeals from which Aguilar appealed. 



 

ADC’s Reply to State’s Response to 1st Amended MPSJ 

Page No. 5 

A short recap of Aguilar will reveal the State’s error.  The Fourth Court of Appeals 

overturned the trial court’s determination that a municipal court’s ALR findings on probable cause 

were res judicata or estopped re-litigation.  The Fourth Court of Appeals deemed that the issue 

before the municipal court was different, as the municipal court only considered whether the 

allegations of probable cause were sufficient, while the question before the trial court was the 

existence of probable cause.  The Court of Criminal Appeals upheld the Fourth Court of Appeals 

decision, but not for those reasons.   

 Applying the reasoning the Court of Criminal Appeals actually used in Aguilar strongly 

supports ADC’s motion for summary judgment. The very first instruction the Court of Criminal 

Appeals gave in its Aguilar opinion was that “it is of no consequence to the analysis of the case at 

bar that a license revocation proceeding is deemed “administrative,” because “whether a factual 

finding made pursuant to a prior ‘administrative’ or ‘civil’ proceeding creates a collateral bar to a 

contrary factual finding in a later proceeding is determined on a case by case basis.”  Id.  The Court 

of Criminal Appeals next emphasized the “functional test propounded by the U.S. Supreme Court” 

as follows: 

When an administrative agency is acting in a judicial capacity and resolves disputed 

issues of fact properly before it which the parties have had an adequate opportunity 

to litigate, the courts have not hesitated to apply res judicata to enforce repose.  

 

Aguilar, 947 S.W.2d at 259 (Tex. Crim. App. 1997) (United States v. Utah Construction and 

Mining Company, 384 U.S. 394, 421–22 (1966)). 

 Turning to the facts of the Aguilar case, the Court of Criminal Appeals found that the 

municipal court did not act in a judicial capacity, because as the dissent pointed out, the Court of 

Criminal Appeals reached this conclusion because the Aguilar majority required, for the “purposes 

of finding that an administrative agency acted in a judicial capacity,” that “both the State and the 

accused [were] represented by counsel,” as in Ex parte Tarver, 725 S.W.2d 195, 198 
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(Tex.Crim.App.1986), and that the administrative law judge held “an extensive and formal 

hearing, with live witnesses.” Aguilar, 947 S.W.2d at 261.  In Aguilar, neither of those conditions 

were met.   In Aguilar, the State was not represented by counsel, and the hearing was abbreviated, 

perfunctory, and lacked witnesses.  

 By contrast, the hearing before the SOAH in Antoine Dental easily satisfied the criteria for 

a full and fair judicial hearing discussed in Aguilar.  The SOAH hearing itself lasted four full days 

(not counting additional closing arguments and rebuttal arguments that were submitted in writing 

by the parties’ attorneys over the following 90 days).  The State called several expert witnesses, 

including Dr. Larry Tadlock, Dr. Linda Altenhoff, and Mr. Jack Stick, who, at the time, was 

Deputy Inspector General for Enforcement at the Office of Inspector General. The State introduced 

into evidence the deposition of a fourth expert, Dr. Irwin Ornish, and called witnesses that ADC 

intended to sponsor, including Wael Kanaan, then cross examined these witnesses extensively.  

The State utilized its police and administrative power to obtain documents and witness statements 

pre-hearing, and the State took depositions of fact and expert witnesses in anticipation of the 

administrative hearing.  At the ADC hearing, the State introduced voluminous patient records, 

billing records, treatises, provider manuals, charts and graphs.  The State was well represented by 

multiple counsel.  The Attorney General, through Assistant Attorney General’s Raymond Winters 

and Margaret Moore, represented the State before the SOAH.  With approval from the Attorney 

General’s office (and at great expense to the citizenry) the State retained co-counsel specializing 

in False Claim Act cases, including Walters & Krause attorneys Dan Hargrove and Caitlyn Silhan, 

Moriarty Leyendecker’s James R. Moriarty, and Kharod Law Firm attorney Ketan Kharod.  

Moreover, never once—either at the hearing or on appeal—did any of the State’s attorneys assert 

that it did not have a full and fair opportunity to present their evidence.  Under these circumstances, 
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ADC’s four-day administrative case is light-years from the municipal court hearing considered in 

Aguilar.   

 Nor can the State credibly argue that ADC’s administrative decision is not final.  When 

the HHSC Executive Commissioner reversed the SOAH judges’ decision, ADC appealed.  The 

procedural posture on appeal is extremely important, because on appeal both the Travis County 

District Court and the Sixth Court of Appeals were required to “presume that [HHSC 

Commissioner] [Janek's] order is supported by substantial evidence, and [the ADC Clinic], as the 

party appealing the order, has the burden to prove otherwise.” Texas Health & Human Servs. 

Comm'n & Office of Inspector Gen. v. Antoine Dental Ctr., 487 S.W.3d 776, 797 (Tex. App.—

Texarkana 2016, no pet.).  This burden on appeal was incredibly high for ADC, because:  

Although substantial evidence is more than a mere scintilla, Alamo Express, Inc. v. 

Union City Transfer, 158 Tex. 234, 309 S.W.2d 815, 823 (1958), the evidence in 

the record actually may preponderate against the decision of the agency and 

nonetheless amount to substantial evidence. Lewis v. Metropolitan Savings and 

Loan Association, 550 S.W.2d 11, 13 (Tex.1977). The true test is not whether the 

agency reached the correct conclusion, but whether some reasonable basis exists in 

the record for the action taken by the agency. Gerst v. Nixon, 411 S.W.2d 350, 354 

(Tex.1966). A reviewing court is not bound by the reasons given by an agency in 

its order, provided there is a valid basis for the action taken by the agency. Railroad 

Commission v. City of Austin, 524 S.W.2d 262, 279 (Tex.1975). Thus, the agency's 

action will be sustained if the evidence is such that reasonable minds could 

have reached the conclusion that the agency must have reached in order to 

justify its action. Suburban Utility Corp. v. Public Utility Commission, 652 S.W.2d 

358, 364 (Tex.1983).  

 . . . 

 

The findings, inferences, conclusions, and decisions of an administrative 

agency are presumed to be supported by substantial evidence, and the burden is 

on the contestant to prove otherwise. Imperial American Resources Fund, Inc. v. 

Railroad Commission, 557 S.W.2d 280, 286 (Tex.1977). Hence, if there is 

evidence to support either affirmative or negative findings on a specific matter, the 

decision of the agency must be upheld.  Gerst v. Goldsbury, 434 S.W.2d 665, 667 

(Tex.1968); see also Lewis v. Jacksonville Building and Loan Association, 540 

S.W.2d 307, 311 (Tex.1976). 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038695789&pubNum=0004644&originatingDoc=Iaa2f6160763b11e881e3e57c1f40e5c7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4644_777
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038695789&pubNum=0004644&originatingDoc=Iaa2f6160763b11e881e3e57c1f40e5c7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4644_777
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Texas Health Facilities Com'n v. Charter Medical-Dallas, Inc., 665 S.W.2d 446, 453 (Tex. 1984).  

(emphasis added).  Even with the burden of proof shifted to ADC to again prove a complete lack 

of evidence in the administrative record, ADC prevailed.  

Once HHSC issued the Amended Final Order, the Order was treated as a final judgement 

for purposes of appeal.  When ADC appealed the Amended Final Order, the State did not contend 

that ADC was taking an improper interlocutory appeal.  Nor did the State complain that HHSC’s 

Amended Final Order was not a final judgement, when the State appealed the Travis County 

District Court’s ruling in favor of ADC.  Then, when the Sixth Court of Appeals found that the 

Amended Final Order’s departures from the SOAH’s decision was reversible error, the State had 

the right to seek rehearing, and the right to appeal the decision to the Supreme Court of Texas, but 

declined to exercise that right. Antoine Dental Ctr., 487 S.W.3d at 802.  As a result, the State had 

a full and fair opportunity to prosecute the issue of Medicaid fraud before the SOAH, before HHSC 

and in the appellate courts.  The relevant findings and conclusions that are applicable to this Motion 

for Partial Summary Judgment—namely, that the State’s evidence regarding those specific ADC 

patients did not amount to a scintilla of evidence of fraud—are now final.  Thus, Aguilar supports 

ADC’s argument in favor of res judicata and collateral estoppel.  

B.2. The SOAH hearing and appeal was effectively a no-evidence MSJ by ADC 

against the State; and the State lost. 

 

 Against this well-settled, undisputed legal standard that ADC was required to overcome on 

appeal, this Court should view the administrative case and the appeal as the equivalent of a no-

evidence motion for summary judgment.  In order to defeat a no-evidence motion for summary 

judgement, the non-movant must produce “more than a scintilla of evidence establishing the 

existence of the challenged element.” TEX. R. CIV. PROC. 166a(i); Ford Motor Co. v. Ridgway, 135 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038695789&pubNum=0004644&originatingDoc=Iaa2f6160763b11e881e3e57c1f40e5c7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4644_777
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S.W.3d 598, 600 (Tex. 2004).  Likewise, the State would have prevailed at SOAH if it would have 

presented more than a scintilla of evidence of the challenged element; namely, fraud.   

C. Response to State’s contention that ADC has not established the second element of 

collateral estoppel requiring the SOAH facts and conclusions to be essential to the 

judgment in the administrative action.   

 

The State further argues that the facts associated with the State’s present TMFPA action 

were not “essential” to the prior decision by claiming that the prior action did not even consider 

whether ADC committed any unlawful acts.  The findings and conclusions regarding evidence of 

Medicaid fraud was not just essential to the SOAH decision, it was the primary issue and the heart 

of the SOAH decision.  But most importantly, the burden of proof at the administrative hearing 

was much lower than it is in this civil case.  As stated above, the State’s burden at SOAH was akin 

to overcoming a no-evidence motion for summary judgment.  Frankly, it is impossible for the State 

to meet its preponderance of the evidence burden in this civil case when it could not even muster 

enough evidence in the administrative hearing to make its allegations “credible, reliable or 

verifiable.”  

D. Response to State’s contention that ADC has not established the third element of 

collateral estoppel requiring the parties to be cast as adversaries in the first action.  

 

 Finally, the State contends that ADC failed to establish that the parties were cast as 

adversaries in the first action by incorrectly claiming that “Defendants merely point out that one 

of the attorneys in this TMFPA action also participated at the payment hold hearing.” Response at 

27.  This is a misstatement of what ADC actually said.  What ADC actually said was that the same 

State and OAG attorneys, citing the same statutes, are prosecuting the same defendant.  The State 

has admitted that this case was brought in its name on behalf of the Texas Medicaid program, 

administered by HHSC and prosecuted by HHSC-Office of Inspector General through the State’s 

attorneys at the Attorney General’s Office.  The SOAH hearing was also brought on behalf of the 
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HHSC’s Medicaid program, and was prosecuted by the HHSC’s watchdog (the OIG), again with 

the assistance of the State’s attorneys at the Attorney General’s Office.  There can be no reasonable 

dispute that the parties were adversaries in the administrative case. 

E. Conclusion regarding the application of collateral estoppel 

Because the facts to be litigated in the present action were fully and fairly litigated in the 

first action, those facts were essential to this action, and the parties were clearly adversaries in the 

first action, collateral estoppel precludes the present TMFPA action.  This Court should therefore 

grant ADC’s motion based on res judicata. 

V. ARGUMENT AND AUTHORITIES REGARDING RES JUDICATA 

 

A. The res judicata elements. 

ADC hereby incorporates by reference the facts, arguments, and law regarding res judicata 

set out in its First Amended Motion, in support of its argument here regarding res judicata.  

B. Response to State’s contention that ADC has not established the first element of 
res judicata requiring a prior final judgment on the merits by a court of competent 

jurisdiction. 

 

The State asserts that ADC cannot exclusively establish the first res judicata element 

because the administrative case was, in the State’s view, only a “preliminary” decision that 

answered a different question than what is at issue in this civil TMFPA action.  In support of this 

assertion, the State attempts to draw a distinction between the first and second action by asserting 

the question in the first action was whether there was any evidence of fraud at the time the payment 

hold was imposed, while the question in the present action concerns whether there is evidence of 

fraud based on evidence over an eight-year time period.  That is a distinction without a difference, 

because the evidence regarding the exact same ADC patients is not going to change.   

Consider this example:  In this case, the State will attempt to prove that ADC’s actions 

with regard to Patient #1 constitute fraud by a preponderance of the evidence.  But if Patient #1 in 
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this case was one of the patients at issue in the SOAH case, then HHSC has already cast that issue 

and determined that the State’s claim has exactly zero merit with regard to Patient #1.  This is true 

of each patient from the administrative case that overlaps into this case. 

The administrative decision found that for the time period of November 1, 2008 through 

August 31, 2011, there was no credible evidence of fraud regarding the 63 ADC patients.  That 

determination survived two substantial evidence review appeals—one to the Travis County 

District Court, and the second to the Sixth Court of Appeals. 

The State lost the equivalent of a no-evidence motion for summary judgment.  If the whole 

of the State’s evidence back then did not constitute a scintilla, and the evidence of what happened 

for those ADC patients from November 1, 2008 through August 31, 2011 cannot change (and it 

cannot), the State is not going to have any evidence now.  Therefore, trying the same claims and 

issues a second time is not going to result in a different outcome.  This inefficiency is exactly what 

the res judicata and collateral estoppel doctrines are designed to prevent. 

Finally, the State balks at ADC’s argument that the prior administrative payment hold 

proceeding involved a penalty and that this TMFPA action also involves a penalty, which violates 

Section 36.006 of the TMFPA prohibiting double recovery.  In contrast, the State claims that there 

is no support for an argument that the imposition of a payment hold sanction is an assessment of 

penalties under Section 32.039 of the Human Resources Code as contemplated under TMFPA 

§ 36.006 so as to preclude a TMFPA action after the imposition of a payment hold.  The fact is, 

however, that administrative penalties are a form of sanctions and the terms are often used 

interchangeably. 

C. Response to State’s contention that ADC has not established the second element of 
res judicata requiring the parties in the prior SOAH action to be the same parties in 

this action, or to be in privity with them. 
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The State further finds no merit in ADC’s assertion that HHSC-OIG and HHSC are the 

same entity or, at the very least, are in privity with one another.  However, ADC provided abundant 

evidence to the contrary in its Amended Motion for Partial Summary Judgment.  For example, it 

is undisputed that the HHSC-OIG falls under the umbrella of the HHSC.  The State concedes as 

much in its response. Response at 18.  The State also concedes that “the State” is often used to 

refer to many state agencies including HHSC, HHSC-OIG, and OAG-CMF.  However, the State 

clarifies this statement by citing to State v. Brabson. 976 S.W.2d 182, 186–87 (Tex. Crim. App. 

1998 (Womack, J. concurring) (concurring opinion adopted as stated in Reynolds v. State, 4 

S.W.3d 13, 15 (Tex. Crim. App. 1999)).  In State v. Brabson, the Court reasons that because of the 

“deliberately decentralized” nature of the Texas government, DPS and a district attorney, although 

both generally identified at times as “the State,” are not the same party, nor are they privies. Id.  

However, associating the facts of State v. Brabson to the case at hand is a grossly false equivalency.  

The DPS and the district attorney are nowhere near as closely tied as an office within the HHSC 

is to the HHSC as a whole. 

Thus, plaintiff in this case—apparently the Medicaid program, as stated by the State—is 

one and the same with the HHSC, and certainly in privity with the HHSC, pursuing the same 

Medicaid providers, for the same alleged fraud, involving the same patients, for the same time 

period.  It is undisputed that ADC was the party in the prior SOAH proceeding and the subsequent 

civil case.  The only issue remaining is what claims are barred.   

D. Response to State’s contention that ADC has not established the third element of 

res judicata requiring this action to be grounded on the same claims as those raised 

or that could have been raised in the prior SOAH action. 

 

 The State contends that because the prior action did not decide any claims, Defendants 

cannot rely on that proceeding to bar the State’s claims in this case.  This is a ridiculous statement 

completely unsupported by the facts.  The claims in this civil case are exactly the same as they 
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were in the administrative case.  The State has admitted in discovery that its claims in this case are 

subsumed in the allegations it made, and lost, five years ago.  In fact, the State has admitted through 

discovery that its claims in this case are duplicative of the patient claims made in the administrative 

case.  See argument supra, referencing excerpts of State’s response to ADC Request for Admission 

14 and 15, and State’s response to ADC Interrogatory 12.  Without question, the central facts 

before the SOAH and the central facts before this Court are the same.   

The State further asserts that TMFPA claims before his Court could not have been raised 

at the administrative level.  That is simply not true.  In support of this claim, the State contends 

that ADC’s citation to TEX. HUM. RES. CODE § 36.109 does not apply to the present case because 

that subchapter of the TMFPA governs actions brought by a private person. Response at 23.  ADC 

can only assume that the State was looking at section 36.110 when they thought up this ridiculous 

argument because section 36.110 is the subchapter governing awards to a private plaintiff.  Section 

36.109 addresses alternate remedies available to the State and makes no mention of private 

persons. 

VI. CONCLUSION 

The State is bound by the fact that the Sixth Court of Appeals determined there is no 

evidence of fraud regarding the cases the HHSC-OIG sampled, audited and extrapolated.  The 

party who has the burden but fails to persuade the trier of fact is not entitled to a second trial to 

present more evidence, even if it changes from an administrative to a civil venue.  ADC moves for 

summary judgment regarding all of the 305 patients, or in the alternative, regarding the 63 

specifically audited patients.  Specifically, ADC seeks a ruling that the State is barred from 

attempting to prove that ADC committed Medicaid fraud regarding those patients.  In short, if the 

State wants to prove that ADC committed Medicaid fraud it may be able to do so, but it cannot do 

so using the patients at issue in the SOAH proceeding. 
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VII. PRAYER 

 For these reasons, defendants Dr. Behzad Nazari, D.D.S. D/B/A Antoine Dental Center, 

and Dr. Behzad Nazari ask the Court to grant its motion and sign an order for partial summary 

judgment dismissing the State’s claims as to the 305 patients, or in the alternative sign an order for 

partial summary judgment dismissing the State’s claims as to the 63 patients, that were the subject 

of the SOAH hearing that the ADC Defendants won.  

Respectfully submitted, 

 

J.A. “Tony” Canales 
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________________________ 

Jason Ray 

Texas Bar No. 24000511 

RIGGS & RAY, P.C. 

506 W. 14th Street, Suite A 

Austin, Texas 78701 

Telephone:  (512) 457-9806 

Facsimile:  (512) 457-9866 

jray@r-alaw.com 

ATTORNEYS FOR ANTOINE DENTAL 

CENTER AND DR. BEHZAD NAZARI 
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true and correct copy of the foregoing motion was served via e-

service on this 18th day of December 2019 on all counsel of record. 

 

 

 

 

       ____________________________ 

       Jason Ray 

 



From: Byrd, Amanda

To: Jason Ray; Brissenden, Reynolds; Winter, Raymond

Cc: J.A. Tony Canales; Philip Hilder;  James Rytting; Tate Williams (tate@hilderlaw.com)

Subject: RE: Nazari/ADC Amended Motion for Summary Judgment

Date: Tuesday, November 19, 2019 2:33:02 PM

Jason, per our phone conversation this afternoon, the State will not object to the authenticity of

Bates labeled pages from the administrative record.

Best,

Amanda

From: Jason Ray <jray@r-alaw.com> 

Sent: Tuesday, November 19, 2019 1:12 PM

To: Brissenden, Reynolds <Reynolds.Brissenden@oag.texas.gov>; Byrd, Amanda

<Amanda.Byrd@oag.texas.gov>; Winter, Raymond <Raymond.Winter@oag.texas.gov>

Cc: J.A. Tony Canales <tonycanales@canalessimonson.com>; Philip Hilder <philip@hilderlaw.com>;

James Rytting <james@hilderlaw.com>; Tate Williams (tate@hilderlaw.com) <tate@hilderlaw.com>

Subject: Nazari/ADC Amended Motion for Summary Judgment

Amanda,

The State’s Response to the Nazari/ADC Motion for Summary judgment raised an issue regarding the

authenticity of the admin record.  I have the original admin record, which we received from the

Travis County District Court. Scans of the envelope and disks are attached. The disks are encrypted,

and we do not have the password. 

However, we do have OUR copies of those disks, which are not encrypted.  We used those to

prepare the appeals, and to prepare the MSJ. I am certain that what we included as MSJ exhibits

from the AR are exactly what was given to us by HHSC.  The ADC amended MSJ references about 150

total pages from the AR.  Those pages are not subject to a reasonable authentication objection.  The

parties can argue about what they mean or what weight they should carry, but I’d like the State’s

agreement that those AR-stamped pages will draw not an objection.

If the State does require authentication of the AR-stamped exhibits, then I’ll just put the whole AR

(non-PHI only) in evidence.  That’ll require the passwords from the State (the district court does not

have them), and about 2 GB of unnecessary uploading to the efile system. 

Please let me know either way asap.

Thank you,

Jason Ray
Board Certified in Administrative Law

Tx Bd of Legal Specialization

Riggs & Ray, PC

506 W. 14th Street, Suite A
Austin, Texas 78701
512.457.9812 direct
512.457.9066 fax
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