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The respective rights, obligations, and defenses of the Relators and Ms. Reed in the 

present action, if any, should be preserved for exercise in the severed lawsuit. 2 This Motion 

should not, in any way, prejudice the Relators, Ms. Reed, or the State, or be viewed as a waiver, 

surrender, or release of any legal rights. Severance of the Remaining Claims will do justice, 

avoid prejudice, and further convenience. For the reasons set forth herein, severance is proper, 

and this Motion should be granted. 

I. BACKGROUND

On May 9, 2014, the State commenced this la\,V enforcement action under the Texas 

Medicaid Fraud Prevention Act ("TMFP A"), TEX. HUM. RES. CODE Chapter 36, against the 

Defendants. In this action, the State sought to recover TMFPA civil remedies resulting from 

what the State alleged were the Defendants' misrepresentations and concealment of material 

facts about the administration of the Texas Medicaid orthodontic prior authorization function 

from January 1, 2004 to March 1, 2012. In February 2019, the State settled its lawsuit against 

the Defendants for approximately $236 million (the "Settlement Proceeds"). 

Since the settlement of the underlying litigation, various individuals have filed 

competing claims to a share of the Settlement Proceeds in the present action. On February 

20, 2019, the Relators filed a Joint Motion for Determination of Relators' Share and for 

Expenses, Attorneys' Fees, and Costs Pursuant to TMFPA §36.110, seeking 20% of the 

Settlement Proceeds (approximately $47 million) based on certain qui tam actions filed on or 

after February 28, 2012. On March 26, 2019, Ms. Reed filed a Motion to Lift Abatement and 

2 If the court finds that the pleadings filed by the Relators and/ or Ms. Reed do not state a claim or are 
otherwise without merit, the claims asserted would no longer need to be severed and this motion would 
become moot. 
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Plea in Intervention, along with her Request for Declaratory Judgment and for Award of True 

Whistleblower's Share of Xerox Settlement, seeking 5% of the Settlement Proceeds pursuant 

to Chapter 531 of the Texas Government Code.3 

Post-severance, the State will contend that each of the Remaining Claims is without 

merit under the TMFP A and other applicable law and must be denied. Nothing in this Motion 

should be construed as a concession by the State that either the Relators or Ms. Reed present 

meritorious claims. 

II. LEGAL STANDARD

Any claim against a party may be severed and proceeded with separately. TEX. R. CIV. 

P. 41. A claim is properly severable if: (1) the controversy involves more than one cause of

action; (2) the severed claim is one that would be the proper subject of a lawsuit if 

independently asserted; and (3) the severed claim is not so interwoven with the remaining 

action that they involve the same facts and issues. See Gttar. .fied. Sav. Bank v. Horseshoe Operating 

Co., 793 S.W.2d 652, 658 (fex. 1990); Aviation Composite TechnologieJ� !no: v. CLB Corp., 131 

S.\V3d 181, 188 (Tex. App.-Fort Worth 2004, no pet.). The controlling reasons for a 

severance are to do justice, avoid prejudice, and further convenience. See Horseshoe Operating 

Co., 793 S.W.2d at 658; CLB Corp., 131 S.W.3d at 188. 

Trial courts have broad discretion to sever claims. Tex. Jur. 3d, Actions § 77; see also 

State v. Morello, 547 S.\V3d 881, 889 (fex. 2018), cert. denied, 2018 WL 4954054 (U.S. 2018). 

It is however an abuse of the trial court's discretion to sever causes of action that grow out ' ' 

3 Ms. Reed also filed, but did not notice, two additional motions in April 2019: (1) a Motion to Strike Relators' 
Pleadings; and (2) a Motion to Disqualify Relators. These pending motions should also be severed. 
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or complaint upon which the suit is based and the character of the relief therein sought." 

Whitlry v. King, 227 S.\V2d 241,244 (fex. Civ. App.-Waco 1950) (citations omitted). 

The State's underlying TMFP A action sought civil remedies and penalties against the 

Defendants for alleged violations of the TMFP A. The facts underpinning the State's lawsuit 

concerned, among other allegations, whether the Defendants knowingly made 

misrepresentations of material fact to the State during their administration of the Texas 

Medicaid program between 2004 and 2012. See TEX. HUM. RES. CODE§§ 36.002(1), (2), (4)(B). 

The State's cause of action thus led to the discovery of, and allegations concerning: (1) the 

process employed by the Defendants for the review and disposition of orthodontic prior 

authorization (PA) requests; (2) representations made by the Defendants in policy and 

procedures manuals purporting to reflect how the PA workflow occurred; (3) representations 

made by the Defendants in work instructions (WIKis) purporting to reflect hmv the PA 

workflow occurred; ( 4) the qualifications of the prior authorization staff the Defendants 

employed to review and disposition orthodontic prior authorization requests; (5) the 

Defendants' use of Activity Based Compensation to incentivize PA staff to disposition PA 

requests in less time; and (6) statements made by the Defendants in official communications 

with the State, including State Action Requests, TMHP-Initiated Memoranda, and 

Management Responses to audit findings. See, general/y, Plaintiffs Original Petition, May 9, 

2014. 

The Remaining Claims, on the other hand, are different from the State's underlying 

cause of action in both substance and form. The Relators' and Ms. Reed's Remaining Claims 

do not allege a TMFP A unlawful act, and seek neither traditional damages nor TMFP A civil 
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remedies but rather a share of the Settlement Proceeds. The Remaining Claims do not concern 

whether the Defendants violated the TMFPA, but rather: (1) the roles played by the Relators 

and Ms. Reed in uncovering and reporting fraud; (2) whether the information provided by the 

Relators and Ms. Reed was already known to the State at the time it was reported; (3) how 

their respective reports and disclosures impacted (if at all) the State's enforcement action 

against the Defendants; and ( 4) what role (if any) the Relators and Ms. Reed played in the 

litigation against the Defendants. See TEX. HUM. RES. CODE §§ 36.106, 36.11 O(a)-(b ), 

36.113(a)-(b); TEX. Gov. CODE§§ 531.101(a)-(b). 

Accordingly, the instant "controversy" contains more than one cause of action and 

concerns more than one set of facts. Severance of the Remaining Claims is appropriate. 

2. The severed claims would be the proper subject of a lawsuit if
independently asserted.

In order for severance to be proper, the severed claims must be the proper subject of 

a lawsuit if they had been independently asserted. Horseshoe Operating Co., 793 S.W.2d at 658. 

Thus, a severance splits a single suit into two or more independent actions, each action 

resulting in an appealable final judgment. Van Dyke v. BoSJvell, O'Toole, Davis & Pickering, 697 

S.W.2d 381, 383 (Tex. 1985). Severance is improper where severed claims are so inextricably 

linked to the remaining action, that they cannot legally stand on their own as a separate lawsuit. 

See, e.g., Inter National Bank v. NetJpend Corporation, 2018 WL 1959991 at *8 (Tex. App.-Corpus 

Christi-Edinburg 2018, no pet.) (holding that severance was improper where proposed 

remaining and severed allegations would support same breach of contract theory); Collins v. 

Tex Mall, LP., 297 S.W.3d 409, 418-19 (Tex. App.-Fort Worth 2009, no pet.) (lis pendens 

6 

Al
Highlight














