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CAUSE NO. D-1-GV-12-000863 

 

THE STATE OF TEXAS, ex rels., § IN THE DISTRICT COURT 

DR. CHRISTINE ELLIS, D.D.S., AND §  

MADELAYNE CASTILLO §  

 Plaintiffs §  

 § OF TRAVIS COUNTY, TEXAS 

v. §  

 §  

RICHARD J. MALOUF, et al §  

 Defendants § 126TH JUDICIAL DISTRICT 

 

DEFENDANT RICHARD J. MALOUF, D.D.S.’ RESPONSE IN OPPOSITION TO  

THE STATE OF TEXAS’ MOTION FOR PARTIAL SUMMARY JUDGMENT  

TO THE HONORABLE DISTRICT JUDGE MAUZY: 

NOW COMES Defendant Richard J. Malouf, D.D.S. (“Dr. Malouf”), and files his 

Response in Opposition to the State of Texas’ (“the State”) Motion for Partial Summary Judgment, 

and in support thereof would show the following:  

I. SUMMARY OF RESPONSE 

The State seeks partial summary judgment on Dr. Malouf’s liability under a provision of 

the Texas Medicaid Fraud Prevention Act (“TMFPA”) for an alleged knowing failure to indicate 

the correct license type and provider identification number in claims submitted to Medicaid.  For 

this alleged infraction, the State seeks more than twenty million dollars ($20,000,000) in penalties. 

The Court should deny the State’s motion on the following grounds: 

• There is no competent summary judgment evidence of any claim submitted by Dr. 
Malouf; 
 

• There are genuine issues of material fact as to whether Dr. Malouf failed to provide 
either of the two key pieces of information required under the relevant section of the 
TMFPA (assuming the relevant section applies at all to dental claims); 

 

• There is a genuine issue of material fact as to whether Dr. Malouf engaged in the 
alleged conduct knowingly; 
 

3/30/2020 5:51 PM                      
Velva L. Price 
District Clerk   
Travis County  

D-1-GV-12-000863
Kyla Crumley
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• There is no competent summary judgment evidence the alleged conduct was a material 
violation; and, 
 

• There is a genuine issue of material fact as to the amount of exposure to penalties, 
which are in any case excessive and unconstitutional under the Texas and United States 
constitutions. 
 

 Each of these grounds independently warrant denial of the State’s motion for partial 

summary judgment. 

II. SUMMARY JUDGMENT EVIDENCE 

Pursuant to Rule 166a(d) of the Texas Rules of Civil Procedure, Dr. Malouf states his intent 

to use unfiled discovery products, produced by one or more parties, as summary judgment 

evidence as specifically cited or referenced herein.  This response is based on the pleadings in the 

Court’s file and the following summary judgment evidence, which is attached and incorporated by 

reference as follows: 

Exhibit A: Deposition Transcript of Richard J. Malouf, DDS  

Exhibit B: Deposition Transcript of Jennifer Rebecca Espinoza  

Exhibit C: Declaration of W. Lance Cawthon 

 Exhibit C-1:  2011 TMPPM Claims Filing section (excerpt)   

 Exhibit C-2: 2011 TMPPM Claim Submission Instruction (excerpt) 

  Exhibit C-3: 2006 American Dental Association Dental Claim Form 

  Exhibit C-4: HHSC Email thread, March 29, 2010 through April 2, 2010 

 Exhibit C-5: July 31, 2013 Quarterly Medicaid Dental Stakeholders Meeting  
 PowerPoint Presentation 

 

III. FACTUAL BACKGROUND 

Dr. Malouf began his career in dentistry and orthodontics in 1990 and began his own 

practice in 1991.  Ex. A, 32:11-33:17.  In 2002, Dr. Malouf and a partner founded All Smiles Dental U
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Clinic.  Ex. A, 36:24-37:3.  The same year, All Smiles Dental Clinic began serving Medicaid dental 

patients.  Two years later, All Smiles began providing orthodontic services to Medicaid dental 

patients.  Ex. A, 40:2-18.  By 2007, Dr. Malouf had purchased full ownership of All Smiles Dental 

Clinic.  In late 2010, Dr. Malouf sold the majority interest in All Smiles, but continued to 

participate in provider stakeholder meetings with Medicaid officials.  Ex. A, 58:25-59:25; 66-12-

25.  

During the period of time relevant to this lawsuit, 2007 to 2010, bills for Medicaid 

orthodontic patients at All Smiles would be prepared by the front office based upon chart notes 

then transmitted to the corporate office, where they were reviewed and eventually submitted to 

Medicaid for payment.  See Ex. A, 158:11-164:12.  Claims were submitted either electronically or 

through a specific form prescribed by Medicaid.  Motion, Ex. K at ¶14; Ex. C-3.  As the owner of 

All Smiles, Dr. Malouf assumed responsibility for ensuring the practice followed Medicaid’s rules 

and practices.  He therefore made efforts to ensure he stayed abreast of Medicaid requirements and 

policies, including periodic review of the Texas Medicaid Provider Procedure Manual.  Ex. A, 

85:22-86:23.   

Despite those efforts, Medicaid’s billing procedures and rules were not always consistent 

or clear.  See Ex. A, 61:5-62:3; 63:7-66:14; 68:1-8; 69:2-11; 73:11-76:21; 86:24-87:7; 104:4-21; 

180:10-182:11.  Medicaid billing operated on a system of provider numbers that were assigned to 

group dental practices as well as individual dentists.  In order to treat Medicaid dental patients, a 

dentist had to become credentialed, which entailed getting an individual provider identification 

commonly referred to as a TPI number.  In 2008, Medicaid unilaterally changed the group number 

for All Smiles and individual provider TPI numbers for Dr. Malouf and other dentists.  This 

incident caused some disruption in the practice, and as a workaround, Medicaid instructed All 

Smiles to submit its bills through Dr. Malouf’s TPI number.  See Ex. A, 69:5-71:20; 75:16-76:14.  
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The State of Texas now brings this lawsuit against Dr. Malouf, seeking over twenty million dollars 

in penalties, for allegedly submitting Medicaid claims without providing the correct treating 

provider’s TPI number in violation of the Texas Medicaid Fraud Prevention Act. 

IV. EVIDENTIARY OBJECTIONS 

Dr. Malouf objects to Exhibit K of the State’s motion, the affidavit of David Wilbanks, as 

argumentative and conclusory in its characterization in paragraph 5 of the Texas Medicaid 

Providers Procedure Manual as clearly written or easily understood. 

Dr. Malouf objects to Exhibit M of the State’s motion, the affidavit of Michael Augusteijn, 

because the opinions rendered therein are based upon hearsay and data lacking either 

authentication or foundation.  Further, the opinions lack relevance because they are not derived 

from reliable data.  Specifically, the opinions rendered therein are not derived from analysis of 

claims actually submitted by Dr. Malouf or his practice.  Dr. Malouf further objects to paragraphs 

21 through 26 and 40 through 52 of Exhibit M because they lack relevance to the matter at issue 

in the State’s motion.  Dr. Malouf further objects to paragraphs 1, 11, and 31 because they contain 

hearsay statements by the State’s counsel.  Dr. Malouf further objects to Exhibits M-2 through M-

9 of the State’s motion as based upon hearsay and lacking any foundation as evidence of claims 

submitted by Dr. Malouf or his practice.  

Dr. Malouf objects to Exhibit O of the State’s motion, the “Affidavit of Reynolds 

Brissenden Concerning Texas Medicaid Data,” because the opinions rendered therein are based 

upon hearsay and data lacking either authentication or foundation.  The affidavit references, but 

does not purport to authenticate, some “data” used by the State’s expert Michael J. Augusteijn. 

The “data” referenced in affidavit is not self-authenticating, and attorney Brissenden’s affidavit 

does not recite any of the elements for authenticating the “data” under Texas Rule of Evidence 902 

or any other Rule. The “data” was requested by an undisclosed person (not attorney Brissenden) 
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at the Civil Medicaid Fraud Division of the Office of the Attorney General.  Whatever that “data” 

was, it is alleged to have been gathered by some other undisclosed person from some unknown 

repository at the Texas Medicaid Healthcare Partnership (which is not an agency of the State of 

Texas), and then forward by some undisclosed person in the Civil Medicaid Fraud Division (again, 

not attorney Brissenden) to the State’s expert Michael J. Augusteijn.  The affidavit fails to provide 

an appropriate chain of custody.  There is no indication in attorney Brissenden’s affidavit that he 

ever requested, received, reviewed or otherwise analyzed the data; there is no indication of the 

data name, data type, data format, data size, data content, manner in which the data was gathered 

or processed by any entity that possessed it, assurance that the data was secured, and, most 

importantly, whether the “data” actually represents a “claims submission,” and if so, how it 

represents a “claims submission.”  The data is not claims submissions, but to the extent the State 

asserts that the “data” represents some amalgamation or distillation of “claims submissions” made 

by Dr. Malouf (and it does not do so explicitly or implicitly), the “data” does not indicate which 

parts of the spreadsheet represent Dr. Malouf’s claims submission statements, or how those 

statements were incorporated into the spreadsheet.  Thus, the affidavit of attorney Brissenden is 

based upon hearsay and lack foundation as evidence of claims submitted by Dr. Malouf or his 

practice. 

Dr. Malouf objects to Exhibit T of the State’s motion, the Order on Relator’s Motion for 

Partial Summary Judgment in Saeed Rohi, DDS, Ex Rel State of Texas v. Iraj S. Jabarry, DDS, 

Cause No. 2014-41707 in the 281st District Court of Harris County, Texas because it lacks 

relevance and further lacks any precedential value or persuasive authority. 

On each of these grounds, Dr. Malouf moves to strike the objectionable proffered evidence 

from the summary judgment record and urges the Court to disregard such evidence. 
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V. ARGUMENT & AUTHORITIES 

 

A. Standard of Review 

The State has moved for a “traditional” summary judgment under Texas Rules of Civil 

Procedure 166a(c).  The standard for granting such a motion is well-established: 

(1) The movant has the burden of showing that there is no genuine issue of 

material fact and that it is entitled to judgment as a matter of law; 

 

(2) In deciding whether there is a disputed material fact issue precluding 

summary judgment, evidence favorable to the non-movant will be taken as true; and 

 

(3) Every reasonable inference must be indulged in the non-movant’s favor and 

any doubt resolved in its favor. 

Nixon v. Mr. Property Mgmt., 690 S.W.2d 546, 548-49 (Tex.1985). 

When a summary judgment movant meets the burden of establishing each element of the 

claim or defense on which it seeks summary judgment, the burden then shifts to the non-movant 

to disprove or raise an issue of fact as to at least one of those elements.  Amedisys, Inc. v. Kingwood 

Home Health Care, LLC, 437 S.W.3d 507, 511 (Tex.2014).  A fact issue exists if there is more 

than a scintilla of probative evidence.  Neely v. Wilson, 418 S.W.3d 52, 59-60 (Tex.2013).  More 

than a scintilla of supporting evidence exists if the evidence would allow reasonable and fair-

minded people to differ in their conclusions.  Less than a scintilla of evidence exists when the 

evidence is so weak as to do no more than create a mere surmise or suspicion of a fact.  Merrell 

Dow Pharms., Inc. v. Havner, 953 S.W.2d 706, 711 (Tex.1997).  In reviewing a motion for 

summary judgment, the court examines the evidence in the record "in the light most favorable to 

the non-movant, indulg[ing] every reasonable inference against the motion and likewise 

resolv[ing] any doubts against it." Katy Venture, Ltd. v. Cremona Bistro Corp., 469 S.W.3d 160, 
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163 (Tex. 2015) (citing Amedisys, Inc. v. Kingwood Home Health Care, LLC, 437 S.W.3d 507, 

511 (Tex. 2014)). (internal citations omitted). 

B. Section 36.002(8) Must Be Strictly Construed to Protect Dr. Malouf 

 There is very little case law interpreting the TMFPA, and no reported cases interpreting 

section 36.002(8).  Thus, this Court’s analysis and application of section 36.002(8) is an issue of 

first impression.  As the State correctly indicated, Section 36.003(8) of the TMFPA and Section 

35A.02.(a)(8) of the Texas Penal Code are remarkably similar.1  But while the Penal Code imposes 

criminal liability and the TMFPA imposes civil liability, they clearly both operate as penal statutes.  

In re Xerox Corporation, 555 S.W.3d 518, 534 (Tex. 2018).  This means the TMFPA must be 

“strictly construed” to protect individuals against whom liability is sought. See Missouri, K. & T. 

Ry. Co. of Texas v. State, 100 S.W. 766, 767, 100 Tex. 420, 424 (Tex. 1907) (“A penal statute, 

such as now before us, must be couched in such explicit terms that the party upon whom it is to 

operate may with reasonable certainty ascertain what the statute requires to be done, and when it 

must be done; otherwise, there would be no opportunity for a person charged with the duty to 

protect himself by the performance of it according to the law.”); Hovel v. Batzri, 490 S.W.3d 132, 

137 (Tex.App.—Houston[1st Dist.] 2016, pet denied).  Under this rule, a penal statute “cannot be 

extended beyond the clear import of [its] language.” Hovel, citing Schwab v. Schlumberger Well 

Surveying Corp., 145 Tex. 379, 198 S.W.2d 79, 81 (1946).  

C.  The State’s Burden of Proof 

 The State, as Plaintiff, has moved for partial summary judgment against Dr. Malouf for 

liability under Section 36.002(8) of the Texas Human Resources Code.  (See State of Texas Motion 

 

1 The TMFPA is codified at Chapter 36 of the Texas Human Resources Code (“Chapter 36”).  This Response may 
refer to the TMFPA or Chapter 36 interchangeably. 
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for Partial Summary Judgment (“Motion), pp. 2-4).  The State therefore bears the burden to prove, 

as a matter of law, that Dr. Malouf: 

[1] made a claim under the Medicaid program; 
 
[2] knowingly failed to indicate the type of license of the licensed health care provider 

  who actually provided the service; and 

[3] knowingly failed to indicate the identification number of the licensed health care 
 provider who actually provided the service. 
 
TEX. HUM. RES. CODE § 36.002(8); see also Motion, Ex. S. 

 As explained below, in addition to these direct statutory elements, the State faces the 

additional burden to conclusively prove that the alleged conduct was material to Medicaid 

payments and that the penalties it seeks through this motion are not violative of constitutional due 

process protections against excessive fines. 

D. The State’s Motion Fails to Provide Competent Summary Judgment Evidence of 

 Claims Made by Dr. Malouf Under the Medicaid Program.  

 

The State has failed to present competent summary judgment evidence that Dr. Malouf 

submitted a claim.  In fact, the State has failed to produce any actual claim submitted, let alone in 

admissible form as summary judgment proof.  The Texas Medicaid Fraud Prevention Act 

(“TMFPA”) defines “claim” as “a written or electronically submitted request or demand that:  

 (A) is signed by a provider or a fiscal agent and that identifies a product or service provided 
 or purported to have been provided to a Medicaid recipient as reimbursable under the 
 Medicaid program, without regard to whether the money that is requested or demanded is 
 paid; or 
 (B) states the income earned or expense incurred by a provider in providing a product or a 
 service and that is used to determine a rate of payment under the Medicaid program.”   
 

 TEX. HUM. RES. CODE § 36.001(1).  
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 Inexplicably, this basic evidence—upon which the entire motion depends—has not been 

produced.  The State has failed to produce a single claim submission in the form in which it was 

allegedly submitted.    

According to the State’s own expert, David S. Wilbanks, dental providers were required to 

submit claims either electronically, or on the ADA’s dental claim form, during the relevant time 

period. Motion, Ex. K at ¶14.  Wilbanks’ statement is consistent with the Medicaid Manual’s 

guidance to use the 2006 ADA Dental Claim Form (even through 2011), which states: 

 

See e.g. Ex. C-2, p. 6-53.   

Thus, during the relevant time period, the Medical Manual required all paper dental claim 

submission use the 2006 ADA submission form, a copy of which is attached to this Response.  See 

Ex. C-3.  None of the State’s summary judgment evidence includes a 2006 ADA form, nor does 

the State’s evidence bear any resemblance to the 2006 ADA form.  Thus, the State has failed to 

produce any paper submissions that might support an unlawful act under the TMFPA.   

U
no

ff
ic

ia
l c

op
y 

Tr
av

is
 C

o.
 D

is
tr

ic
t C

le
rk

 V
el

va
 L

. P
ri
ce



DEFENDANT RICHARD J. MALOUF, D.D.S.’ RESPONSE IN OPPOSITION  
TO THE STATE OF TEXAS’ MOTION FOR PARTIAL SUMMARY JUDGMENT                       PAGE 10 OF 55 

Likewise, the State has failed to produce any electronically submitted claims that might 

support an unlawful act. In order for the State to produce evidence of a “claim” under the TMFPA, 

the State should have provided a “request or demand that is signed by a provider or a fiscal 

agent…” See TEX. HUM. RES. CODE § 36.001(1).  There is nothing in the State’s evidence that 

resembles or references a submission to Medicaid.  Simply put, the State has failed to produce 

evidence of a single “claim,” as defined by the TMFPA. 

Instead, the State has offered a Microsoft Excel spreadsheet as Exhibit M-2, which is a 

document created solely by the State’s expert, Michael Augusteijn, and derivative tables M-3 

through M-9 that are likewise created solely by Augusteijn.  These spreadsheets are not properly 

authenticated.  The State does not even attempt to demonstrate that this pile of numbers falls within 

any hearsay exception.  But even if these spreadsheets contained evidence that complied with Tex. 

R. Evid. 802, 803 or 902, there is no indication that they are an accurate reflection of any claim 

actually submitted by Dr. Malouf.  Accordingly, Augusteijn’s affidavit and the State’s Exhibits 

M-2 through M-9 must be excluded on hearsay and authentication grounds.  

The only discussion of this data’s origin at all is the affidavit of attorney Reynolds 

Brissenden.  Even Brissenden’s affidavit fails to attest that the purported claims data is an accurate 

reflection of claims actually submitted by Dr. Malouf or any other provider.  See Motion, Ex. O.  

Brissenden simply declares that “the OAG-CMF” requested information, using some undisclosed 

method that does not impart any accuracy or reliability to the data he received.  He further states 

that the “OAG-CMF” received data from the Texas Medicaid Healthcare Partnership.  Like 

Augusteijn’s affidavit, Brissenden’s affidavit reveals the data analyzed by Augusteijn and relied 

upon by the State is unauthenticated hearsay data.  Exhibit M (including Exhibits M-2 through M-

9), and the numbers derived therefrom, are hearsay not subject to any exception and have not been 

properly authenticated.  At best, the data in Exhibit M represents some sort of processed, derivative 
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information gathered by an unknown person at the Texas Medicaid Healthcare Partnership using 

an unknown procedure, then relayed through “the OAG-CMF” to Augusteijn.   

Even if Exhibit M and its attachments were admissible (and they are not), they do not 

constitute competent summary judgment evidence because they do not explain what any of the 

purported data means and how that data is relevant to what was allegedly submitted to Medicaid 

by Dr. Malouf.  The data in M-2 appears to reflect some 67 columns or categories of information, 

without any explanation of what each column actually represents or why it could be considered 

evidence of what was submitted.  Exhibits M-2 through M-9 are not actual claim submissions, and 

there is no reference to how the data in those exhibits accurately and reliably reflects actual claim 

submissions.  There is simply no causal link between the submission of a claim by Dr. Malouf and 

the data analyzed or offered as summary judgment proof.    

E. Either Section 36.002(8) Does Not Apply to Dental Claims or the State Cannot Prove 

 That Dr. Malouf Failed to Indicate the Type of Provider License  

 

The State contends Dr. Malouf is liable under Section 36.002(8) based solely upon 

allegations that he submitted claims which knowingly failed to indicate the identification number 

of the actual treating health care provider.  The Court should reject this theory of liability, either 

because Section 36.002(8) does not apply to dental claims or because, if it does, the State has 

wholly ignored the additional statutory requirement to prove that Dr. Malouf failed to indicate the 

type of license held by the actual treating health care provider.   

1. Section 36.002(8) Does Not Apply to Dental Claims    

Section 36.002(8) is intended to prevent lesser-licensed health care providers (such as a 

physical therapist) from rendering services that are billed under a higher-licensed health care 

provider with a higher reimbursement rate (such as a chiropractor).  It is not intended to 

manufacture a violation of the TMFPA when similarly licensed and credentialed health care U
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providers provide services through a large provider group, such as licensed dentists rendering 

services under the All Smiles group provider number.  

To be sure, this Court need only look to the Medicaid Manual’s claims submission 

instructions. See generally Ex. C-1.  The Medicaid Manual sets out four different types of claim 

submission forms: General medical (CMS-1500), Hospital and Outpatient (CMS-1450), Dental 

(2006 ADA Claim Form), Family Planning.  Id.  These are the only submission forms referenced 

in the “Claims Filing” section of the Medicaid Manual.  Id.  All of the submission forms, with the 

exception of the 2006 ADA form, require the submitter to indicate the type of license of the health 

care provider that provided the service.  For example, the Medicaid Manual sets out over 30 

different licensed providers that should use the CMS-1500 form for general medical (CMS-1500) 

claims.  Id., at 6-34-35.  Box 31 of the CMS-1500 form requires the health care provider to indicate 

the license type:
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Id., at 6-36. 

Medicaid dental claim submission forms are different from the other forms, because they 

are submitted using a “dental specific” claim form—the American Dental Association’s claim 

submission form.  For the years 2007 through 2011, Medicaid required the use of the year 2006 

ADA form. Id., at 6-53.  Not surprisingly, the 2006 ADA claim submission form does not have a 

place to indicate the license type.  See Ex. C-3.  Thus, it is impossible for dentists to submit claims 

that violate Section 36.002(8), because the claim submission form itself is dentist-specific, and the 

claim form does not otherwise provide the opportunity to indicate a license type.  Id.  

 2. In the Alternative, If Section 36.002(8) Can Apply to Dental Claims, the State 

  Cannot Prove That Dr. Malouf Knowingly Failed to Provide the Type of  

  Health Care Provider License 

 

 In the alternative, if this Court finds that Section 36.002(8) can apply to dental claims, then 

the State’s Motion still fails because the State has failed to meet the burden of proving the 

submission of a claim which both fails to indicate the type of license and the identification number 

of the health care provider who actually provided the service.  The State’s Motion ignores this 

conjunctive portion of Section 36.002(8).  See TEX. HUM. RES. CODE § 36.002(8) (“…knowingly 

fails to indicate the type of license and the identification number of the licensed health care 

provider who actually provided the service.”) (emphasis added). 

 It is a rule of statutory construction that every word of a statute must be presumed to have 

been used for a purpose.  Cameron v. Terrell & Garrett, Inc., 618 S.W.2d 535, 540 (Tex.1981).  

Where the language of a statute is unambiguous, and its meaning clear, the statute must be given 

effect according to its terms.  Board of Ins. Comm’rs v. Guardian Life Ins. Co., 180 S.W.2d 906, 

909 (Tex.1944).  Because Section 36.002(8) unambiguously uses the conjunctive ‘and’ in lieu of 

the disjunctive ‘or’, the statute requires the State to prove that a claim was made which knowingly 

failed to indicate both the type of license and the identification number of the licensed health care 
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provider who actually provided the service.  See Guardian Life, 180 S.W.2d at 908-09 (declining 

invitation to construe ‘and’ in statute as ‘or’ in absence of ambiguity); ANTONIN SCALIA & 

BRYAN A. GARNER, READING LAW 116 (2012) (“Under the conjunctive/disjunctive canon, 

and combines items while or creates alternatives.”).  

 Even if the Court assumes the State’s assertion that the “rendering dentist versus billing 

dentist” discrepancy is true (and it is not true, for reasons discussed below), that is not enough for 

the State to prevail on an alleged violation of Section 36.002(8).  The State’s Motion asserts that 

dentists other than Dr. Malouf provided treatment to patient, and that the treatment was billed 

using Dr. Malouf’s provider number.  Therefore, even if the Court assumes the truth of the State’s 

assertion on page 30 that Dr. Malouf “utilized his TPI to represent himself to Texas Medicaid as 

the ‘performing dentist’ on 2,450 unique line-item claims for orthodontic services that were 

actually provided by different All Smiles dental providers,” (and similar allegations on pages 40 

for 1,006 violations and page 41 for 359 violations), the State’s Motion still fails because the 

State’s evidence proves that Dr. Malouf did not fail to identify the license type of the dentists who 

actually provided the services.  The State’s Motion is rooted entirely in services that were allegedly 

rendered by All Smiles dentists Dr. Oxford, Dr. Shobe, Dr. Mikulencak, and Dr. Jamesen.  The 

State does not and cannot plausibly assert that these All Smiles dentists lacked a proper dental 

license at the time they each rendered services to All Smiles patients. 

Without waiving Dr. Malouf’s objections to the State’s summary judgment evidence, Dr. 

Malouf submits the State’s summary judgment evidence conclusively disproves a violation of 

Section 36.002(8), because every alleged claim would have been submitted on the 2006 ADA 

claim submission form which truthfully indicates “the type of license… of the licensed health care 

provider who actually provided the service.”  See TEX. HUM. RES. CODE § 36.002(8).  Stated 

differently, even if the Court admits the State’s summary judgment evidence, the State has only 
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offered evidence that one dentist billed for the work of a different dentist.  Under the plain language 

of Section 36.002(8), this by itself is not a violation of the TMFPA. 

F. There is a Disputed Issue of Material Fact as to Whether Dr. Malouf Failed to 

 Indicate the Provider Identification Number  

 

The State erroneously presumes that Section 36.002(8) requires that licensure and 

numerical identifiers of performing providers appear on the electronic or paper claim forms 

themselves that health care practices submit for Medicaid reimbursements, and that other records, 

such as progress notes and Medicaid enrollment applications that Dr. Malouf kept on file, and 

which do indicate the performing dentists, their licensure and numerical identifier do not save Dr. 

Malouf from liability.  However, the question of what types of records satisfy Section 36.002(8)’s 

requirement to indicate the licensure and identification number of the health care provider who 

actually performed the services is a disputed issue of material fact.    

The policies of the Texas Health and Human Services Commission (“HHSC”) demonstrate 

that the information referenced in 36.002(8) is not required to be on the actual claims submission, 

but is required to be indicated in the patient file.  HHSC, the very agency on behalf of which the 

State seeks summary judgment, has published policies and procedures set out in the Medicaid 

Manual that constitute clear evidence that other records, such as progress notes, Medicaid 

enrollment applications, and licensure information in personnel files, can satisfy the 

documentation requirements of Section 36.002(8).  HHSC’s Texas Medicaid Provider Procedure 

Manuals (TMPPMs) allow numerous provider types to bill without indicating the performing 

provider by license type or identification number on claims made under the Medicaid program, 

but do require health care practices who are authorized to omit this information to keep on file, 

instead, other records containing this information.     
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The State has stressed in its motion for partial judgment that HHSC rules do not exempt 

dentists and dental practices from entering performing provider information on forms submitted 

for reimbursement for Medicaid services, and instead require them to include this information on 

claim forms. Motion, p. 14.  This, at most, may mean that the claims on which the State seeks 

summary judgment resulted in Medicaid program violations.  But the State is not entitled to partial 

summary judgment, on the TMFPA grounds presented in its instant motion, without proving that 

the records Dr. Malouf unquestionably kept on file either cannot be used to satisfy the Section 

36.002(8) documentation requirements or, even if kept on file, actually did not indicate the services 

rendered, license type and identifying number of the performing dentist.  

The State cannot plausibly argue that the plain language of the Section 36.002(8) means 

that only an electronic or paper claim form can be used to indicate the licensures and numerical 

identifiers of the health care provider who actually performed the services.   As shown below, 

HHSC rules authorize many providers to omit this information from claims forms, and to keep 

other records on file instead.  Clearly, HHSC was not authorizing certain providers discussed 

below to violate the TMFPA.  Nor can the State argue that HHSC has authority to exempt certain 

providers, such as physicians billing for a substitute dentist and THSteps medical providers, from 

Section 36.008(2) requirements.  State agencies, being part of the executive branch, must execute 

the laws.  

1. HHSC Policy Authorizes Omission of the  Actual Treating Health Care 

Provider’s Identification Number from Medicaid Claim Forms in Certain 

Instances.  

 

 a. Substitute Physicians 

Texas Medicaid Provider Procedure Manuals (“TMPPMs”) published between 2007-2010 

allowed regular physicians to bill Medicaid for substitute physician services as follows: U
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Physicians may bill for the service of a substitute physician who sees 
clients in the billing physician’s practice under either an informal 
arrangement of less than 14 days or a formal renewable arrangement 
of up to 90 days.  
 
The name, address, and Medicaid provider identifier in Block 33 of 
the claim form must be the billing provider’s, not the substituting 
physician’s. The substitute physician is not required to enroll with 
Medicaid. The substitute physician’s name and address must be 
documented on the claim. 
 

 See, e.g., 2007 TMPPM, 36.3.2 at 36-10.2 

Although the substitute physician actually performed the service, HHSC’s longstanding policy 

required the non-performing regular physician to bill the services under his or her identifier 

number.  If the substitute physician could not satisfy Section 36.002(8) documentation 

requirements with other records the physician kept on file, then HHSC policy would absurdly 

require regular physicians to bill for substitute services in violation of the act.  

The policy of billing substitute physician service under the identifying number of the non-

performing regular physician continues into the present.  Billing procedures for locum tenens or 

substitute physician services were codified in 2014.  See TEX. ADMIN. CODE §354.1062(e)(4)(B).  

And HHSC dental stakeholder meetings from 2013 expressly instructed dentists that the same 

“locum tenens” agreements that were applicable to physicians could be used by dentists. Exhibit 

C-5, p. 21. 

 HHSC’s 2020 TMPPM still instructs physician practices employing a substitute physician 

to input the regular physician’s name and numerical identifier under “rendering provider” in Block 

24J of the Form CMS-1500 now in use.  Therefore, of necessity, the alternative method of 

documenting substitute physician services by “keep[ing] on file a record of each service provided 

 

2 http://www.tmhp.com/TMHP_File_Library/Provider_Manuals/TMPPM/Archive%202007%20TMPPM/TMPPM07.pdf 
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by the substitute physician, associated with the substitute physician’s” identifying number had to 

be used by physician practices when billing Medicaid for substitute physician services. 

 b. THSteps Group Providers 

Section 6.4.2.2 (Group Providers) in the 2012 TPPM states that “providers billing as a 

group must give the performing provider identifier on their claims as well as the group provider 

identifier. This requirement excludes THSteps medical providers.” (emphasis added).3  This 

policy, moreover, authorizes all hospitals and clinics that provide THSteps medical services to 

Medicaid patients to bill without indicating the provider identifier of the person who actually 

provided the services.  The State cannot reasonably deny that in the eight years since HHSC 

adopted the language in TMPPM § 6.4.2.2, THSteps medical providers, billing as a group, have 

filed thousands of claims under the Medicaid program without having to include provider 

identifiers on the claims.  Nor can the State reasonably deny that Texas Medicaid has paid 

thousands of claims, which THSteps medical providers have made under the Medical program, 

knowing that these claims omit performing provider identifiers. 

HHSC emails on April 2, 2010, to or from the email addresses, 

Angela.Edingfield@oig.hhs.gov and Robert.Anderson@hhsc.state.tx.us which forward a March 

31, 2010, email from Sansbury, Jennifer to Anderson, Robert, provide the following rationale for 

exempting THSteps medical providers as follows: 

In an effort to promote provider enrollment into the Texas Health 
Steps program, HHSC developed policy guidelines that allow group 
practices to enroll into the Texas Medicaid Program under on group 
THSteps provider number. Enrollment of individual performing 
providers is not required since the group would have to set up 
separate enrollment and submit separate applications for all 
performing providers, which can include MDs, APNs, PAs and 

 

3 http://www.tmhp.com/TMHP_File_Library/Provider_Manuals/TMPPM/2012/Aug2012_TMPPM.pdf 
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RNs. All THSteps providers are required to enroll into the THSteps 
program as a full Medicaid provider prior to enrolling as a THSteps 
provider. Enrollment in the THSteps program is secondary to 
Medicaid. HHSC believed that to institute additional policies 
requirements for all performing providers within the group practice 
to re-enroll would cause an administrative burden on the providers 
and would cause them to opt out of participating in the THSteps 
program. It is important to note that even though the performing 

provider is not a requirement on the submission of a claim for 
consideration of payment, the clinic or billing provider is still    

responsible for maintaining all medical documentation which would 
include the performing provider that rendered the services to the 

Medicaid eligible client. 
 

Ex. C-4.  

 c. Radiology, Pathology, and Renal Dialysis Groups  

In 2013 Guidelines for filing claims to Medicaid for services rendered as part of Family 

Planning, the TPPM exempted members of pathology and renal dialysis groups from identifying 

performing providers on claims made to Medicaid by their NPI or TPI numbers as follows: 

 

Block 
No. 

 

Description 
 

Guidelines 
 

Required 

32H (a) Performing provider 
number (XIX only)— 
TPI 

Members of a group practice (except pathology and 
renal dialysis groups) must identify the nine-digit 
TPI of the doctor/clinic within the group who 
performed the service. 

Note: It is recommended that providers complete this 
block for DSHS Family Planning  Program 
when the procedure code that is entered 
would normally require a performing 
provider identifier, if it were billed under Title 
XIX. If a claim or encounter that was 
submitted for DSHS Family  Planning  Program 
is later determined  as eligible to be paid from 
Title  XIX and the performing provider 
identifier  is missing, the claim will be denied 
with a request for this information. To avoid 
unnecessary claim or encounter denial, 
complete this information for all claims and 
encounters. 

XIX 
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32H (b) Performing provider 
number (XIX only)— 
NPI 

Optional: Members of a group practice (except 
pathology and renal dialysis groups) must identify 
NPI of the doctor/clinic within the group who 
performed the service. 

Note: It is recommended that providers complete this 
block for DSHS Family Planning  Program 
when the procedure code that is entered 
would normally require a performing 
provider identifier, if it were billed under Title 
XIX. If a claim or encounter that was 
submitted for DSHS Family  Planning  Program 
is later determined  as eligible to be paid from 
Title  XIX and the performing provider 
identifier  is missing, the claim will be denied 
with a request for this information. To avoid 
unnecessary claim or encounter denial, 
complete this information for all claims and 
encounters. 

XIX 

 

2013 TPPM, 6-70.4 

HHSC approved and adopted these Guidelines, which reflects the realization, by the State agency 

charged with interpreting Medicaid statutes and regulations, that knowingly omitting performing 

provider information from claims themselves is not unlawful.   

 Although radiology and renal dialysis practices were authorized to omit performing 

provider information from claims made under the Medicaid program, they must keep on file, like 

all other Medicaid providers, other required documentation, such as progress notes, Medicaid 

enrollments, and licensure information.  This alternative documentation satisfies Section 36.002(8) 

requirements to indicate the license type and identifying information of the performing radiologist 

or nephrologist when making claims under the Medicaid program.  Otherwise, HHSC would be 

authorizing billing in violation of the TMFPA.   

 

4 http://www.tmhp.com/TMHP_File_Library/Provider_Manuals/TMPPM/2013/Jan2013_TMPPM.pdf 
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Texas Administrative Code §354.1061(1) states that radiology and pathology group 

practices do not have to provide “the appropriate identification number” of the radiologist or 

pathologist who provided “a specific service on claims for physician services made under the 

Texas Medicaid program.”  This exemption under Texas Administrative Code shows that the 

Legislature did not intend to make submitting claims without performing provider information on 

the claims themselves an unlawful act under the TMFPA.  The TMFPA and TAC are harmonized, 

moreover, if Section 36.002(8) documentation requirements are satisfied when a radiology or 

pathology group practices maintain on file other records documenting the services, licensure and 

identifying information of the performing radiologist or pathologist.  Clearly, a fact question as to 

what documentation will satisfy Section 36.002(8) is raised by the TAC’s treatment of radiology 

and pathology groups.  

2. The State Has Not Proven That Dr. Malouf Knowingly Failed to Keep on File 

 Records Indicating the Licensure and Identification Number of the 

 Performing Dentist.  

 

The TMFPA, unlike HHSC manuals, does not impose documentation requirements on 

dental practices that are different in any way than those applicable to other health care practices, 

such as physicians, THSteps medical providers, or radiology/pathology/renal dialysis groups in 

the various scenarios described above. See TEX. HUM. RES. CODE §36.001 et seq.  Consequently, 

so long as dental providers maintain other required records that do identify the dentist who 

provided by service, licensure and provider identifier, the dental practice does not “knowingly 

fail[s] to indicate the type of license and the identification number of the licensed health care 

provider who actually provided the service” in violation of Section 36.002(8).  

The State does not allege that Dr. Malouf failed to maintain on file the type of license and 

the identification number of the licensed health care provider who actually provided the service.   

To the contrary, the State is aware Dr. Malouf kept on file Medicaid enrollment applications for 
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each dentist All Smiles employed.  Each Medicaid enrollment application for each dentist 

contained the national provider number of each dentist who provided any dental services that the 

State complains was billed in violation of Section 36.002(8), along with licensure information for 

each such dentist.  The State is also aware that Dr. Malouf kept on file progress notes which 

document every service the State now complains was billed in violation of Section 36.002(8) and 

identify what dentist performed each service.  In fact, the State gained possession of the very 

progress notes, Medicaid enrollment applications, and other records showing location, date of 

service, service provided and performing provider for every service that the State now contends 

was submitted in violation of Section 36.002(8).  See Motion, pp. 19-21.   

The State has not shown, for purposes of summary judgment, that only claim forms can 

satisfy the “indication” requirements in Section 36.002(8).  Nor does the State allege, let alone 

provide competent summary judgment proof, that Dr. Malouf knowingly failed to keep on file 

other documents, such as progress notes, Medicaid enrollment applications, and licensure 

information for each performing dentist that do indicate the license type and numerical identifier 

of the dentist who actually performed the services.   The State therefore is not entitled to summary 

judgment on the ground that Dr. Malouf violated Section 36.002(8). 

G. There is a Genuine Issue of Material Fact as to Whether Dr. Malouf Knowingly 

 Committed the Alleged Conduct 

 

To prevail on its motion for partial summary judgment, the State must establish as a matter 

of law that Dr. Malouf made a claim under the Medicaid program and “knowingly fail[ed] to 

indicate the type of license and the identification number of the licensed health care provider who 

actually provided the service[.]”  TEX. HUM. RES. CODE § 36.002(8).  The TMFPA defines 

“knowingly” with respect to information if the person: (1) has knowledge of the information; (2) 
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acts with conscious indifference to the truth or falsity of the information; or (3) acts in reckless 

disregard of the truth or falsity of the information.   

As set forth above, the State’s motion fails because there is no competent summary 

judgment evidence of any claim submitted by Dr. Malouf, conclusive evidence that Dr. Malouf 

indicated the correct type of health care provider license for any claim that was submitted, and 

ample evidence that the information described in Section 36.002(8) was provided or indicated by 

Malouf in one or more ways.  In addition to these grounds, the State cannot meet its burden as a 

movant for summary judgment because the evidentiary record before the Court demonstrates, at a 

minimum, a disputed issue of fact as to whether Dr. Malouf submitted any Medicaid claim with 

actual knowledge of a failure to indicate the treating provider’s identification number.   

1. Dr. Malouf’s Deposition Testimony Establishes He Lacked Actual Knowledge 

  of Instances When His Identification Number Was Used to Bill for Services He 

  Did Not Render.  In Other Instances, He Understood Use of His Identification 

  Number Was Authorized by Medicaid. 

Dr. Malouf testified he was unaware on occasions when his identification number was used 

to bill for services provided by other dentists at All Smiles: 

 

Ex. A, 67:14-20. 

 Dr. Malouf qualified this testimony with two exceptions.  The first exception concerned 

instances when Dr. Malouf supervised or trained the actual treating provider.  As Dr. Malouf U
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explained, Medicaid officials had advised his practice that use of his TPI number would be 

permissible in those circumstances. 

 

  

Ex. A, 67:21-68:8. 
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Ex. A, 72:14-73:5. 

A second circumstance arose when a malfunction in the Medicaid system changed or lost 

identification numbers for All Smiles dentists, necessitating a temporary workaround solution.  Ex. 

A, 69:5-11; 71:14-20; 218:19-221:2.  Outside of these two exceptions, Dr. Malouf was unaware of 

any instance in which his identification number was used to bill for another dentist’s services. 

 

  

Ex. A, 70:20-71:4.  

Hence, Dr. Malouf’s testimony establishes that while he knew of some occasions when his 

TPI number would be used to bill for other dentists’ services in certain instances he understood 

were sanctioned by Medicaid, he had no knowledge of other instances when his identification 

number was allegedly used in this manner.  The State fails to take this into account and glibly 

U
no

ff
ic

ia
l c

op
y 

Tr
av

is
 C

o.
 D

is
tr

ic
t C

le
rk

 V
el

va
 L

. P
ri
ce



DEFENDANT RICHARD J. MALOUF, D.D.S.’ RESPONSE IN OPPOSITION  
TO THE STATE OF TEXAS’ MOTION FOR PARTIAL SUMMARY JUDGMENT                       PAGE 26 OF 55 

asserts Dr. Malouf had actual knowledge of all 3,711 alleged instances.  In this regard, there is a 

disputed issue of material fact as to when Dr. Malouf either had actual knowledge his identification 

number was used under extenuating circumstances or had no actual knowledge at all.  

2. The State’s Proffered Evidence Does Not Conclusively Prove Dr. Malouf Had 

  Actual Knowledge of Conduct in Violation of Section 36.002(8).  

 
The State’s proffered evidence of actual knowledge falls far short of what it purports to 

prove on a number of fronts.  First, the State argues there is conclusive evidence Dr. Malouf had 

actual knowledge in 2007 that Medicaid claims were submitted which erroneously identified him 

as the treating provider.  In support of this argument, however, the State cites a June 17, 2008 

email with no reference to 2007.   

Second, the State erroneously conflates Dr. Malouf’s testimony about his evolving 

understanding of what could be proper under Medicaid billing guidelines at various points in time 

with categorical admission of what was done in each alleged instance going back to 2007.  See 

Motion, pp. 44-45; Ex. A, pp. 74:22-75:11; 108:3-14.  As noted above, there were certainly 

instances in which Dr. Malouf’s number was submitted, unbeknownst to him, in a claim for 

treatment performed by another provider.  Ex. A, 67:14-20. 

Third, the State mischaracterizes Dr. Malouf’s responses to certain contention 

interrogatories as admissions about matters which are outside the scope of the interrogatory.  

Specifically, the State cites interrogatories which elicited legal theories and factual bases for the 

contention that Dr. Malouf could have been appropriately identified as the rendering provider of 

treatment performed by another dentist.  The State then faults Dr. Malouf for not directly denying 

knowledge, in response to those interrogatories, that his identification number was submitted with 

a claim.  Of course, the interrogatories did not inquire whether he denied having knowledge.  See 

Motion, pp. 45-46.  This is a specious use of interrogatory responses lacking any probative value. U
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In addition to overstating the strength of its own evidence, the State attempts to camouflage 

Dr. Malouf’s sworn denial of actual knowledge and his testimony regarding extenuating 

circumstances.  Confronted with evidence of a disputed material fact, the State urges the Court to 

make a credibility judgment and simply disbelieve Dr. Malouf en route to granting the State’s 

request for a partial summary judgment.  See Motion, p. 46.  Toward that end, the State attempts 

to impute Dr. Malouf’s subjective understanding of Medicaid billing procedure as of May 31, 2019 

to his alleged conduct in 2007 through 2010 when he had a different understanding of Medicaid 

billing procedure.  This is particularly misleading given the salient and recurring theme in Dr. 

Malouf’s deposition testimony that his understanding of Medicaid billing procedures evolved over 

time in light of new and sometimes confounding direction and information from Medicaid 

authorities.  See Ex. A, 61:5-62:3; 63:7-66:14; 68:1-8; 69:2-11; 73:11-76:21; 86:24-87:7; 104:4-

21; 180:10-182:11.   

The State incorrectly asserts Dr. Malouf did not refund Medicaid for improper billings.  To 

the contrary, Dr. Malouf testified that he voluntarily refunded the program on multiple occasions 

between 2006 and 2008:   
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Ex. A, 105:15-106:4. 

To the extent the State contends Dr. Malouf should refund Medicaid claims based upon 

understanding of current proper Medicaid billing procedures, that understanding was shaped by 

information he received outside the relevant time frame and long after he ceded control of All 

Smiles.  Ex. A, 108:19-109:18.  Further, Dr. Malouf does not understand practices currently in 

effect to retroactively override the guidance he received from Medicaid authorities for the 2007-

2010 period.  See Ex. A, 109:19-24.    

 The State heavily relies upon a certain interpretation of the TMPPM to support its position 

that Dr. Malouf could not have justifiably used his identification number as a supervisory dentist 

for an employee’s services.  See Motion, p. 47, Exs. L-3 at 19.14, L-6 at 19.24, L-9 at 19.25, L-12 

at 5.6.4.  When the State challenged Dr. Malouf in his deposition on this point, Dr. Malouf 

responded with a competing interpretation of the relevant manual provisions: 
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Ex. A, 100:17-102:20. 

 The argument in the State’s motion about what the legally correct interpretation of this 

particular manual provision should be misses the point.  See Motion, pp. 48-50.  Dr. Malouf, in 

good faith, understood the provision to allow for using his identification number to bill for 

employee dentist’s services.  It is doubtful whether he knew of canons of statutory construction – 

let alone whether he considered them – in arriving at his understanding of the manual.  Moreover, 

as Dr. Malouf repeatedly testified, guidance from Medicaid authorities was not consistent or clear.  
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See Ex. A, 61:5-62:3; 63:7-66:14; 68:1-8; 69:2-11; 73:11-76:21; 86:24-87:7; 104:4-21; 180:10-

182:11.   

 Similarly, the State’s seeming reliance upon Texas State Board of Dental Examiner 

regulations as the sole definition of “supervising dentist” is misplaced.  As Dr. Malouf explained, 

training was more about acclimating to certain rules and procedures than teaching professional 

technique: 

  

 

Ex. A, 72:21-73:5. 

Further, Dr. Malouf’s understanding of “supervision” included taking responsibility for the 

treatment being provided by the other dentist in a broad sense.  Ex. A, 108:10-18.  The fact that 

certain dentists employed by All Smiles claimed to have only limited direct contact with Dr. 

Malouf does not conclusively refute his claim to have supervised other dentists.     

Employee Becky Espinoza testified that she did, in fact, receive instruction from Medicaid 

authorizing use of Dr. Malouf’s TPI number to bill for supervised dentists’ services.  Ex. B., 

248:19-250:21.  This testimony directly discredits the State’s assertion that no employee U
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corroborated Dr. Malouf’s account of such instruction.  Otherwise, the State’s criticisms of Dr. 

Malouf’s inability, during in his 2019 deposition, to recall specific details about an instruction one 

of his employees received from Medicaid in 2008 are transparent attempts to attack witness 

credibility.  Indeed, the State uses the phrase “not credible” or “no credible…” at least three 

separate times in reference to Dr. Malouf’s testimony.  See Motion, pp. 53, 54, 58.  This very 

language signals a disputed issue of material fact.  

 As noted above, there were instances when All Smiles presented claims with Dr. Malouf’s 

TPI number for services billed by other dentists, either pursuant to Medicaid’s direct instruction 

or in keeping with Dr. Malouf’s understanding of what Medicaid authorities permitted.  However, 

evidence that Dr. Malouf sometimes countenanced the submission of claims on these grounds does 

not support the State’s conclusion that Dr. Malouf knowingly approved submission of 3,711 claims 

improperly bearing his TPI number.  Dr. Malouf specifically testified there was a period of time 

from 2008 onward in which he would not have known of claims submitted with his identification 

number: 

 

 

Ex. A, 70:20-71:4; see also Ex. A, 191:17-194:16. 
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In light of such evidence, the State has not conclusively proven Dr. Malouf necessarily knew his 

identification number was used in each alleged claim for which they seek to hold him liable, or 

that he knew any claim submitted with his number failed to comport with what Medicaid instructed 

or expected of his office. 

 3. Controverting Evidence Precludes Summary Judgment on the Issue of  

  Conscious Indifference or Reckless Disregard 

 

Texas courts have equated willful and wanton conduct, including conduct in conscious 

indifference or reckless disregard, with gross negligence.  See Turner v. Franklin, 325 S.W.3d 771, 

780 n. 11 (Tex.App. – Dallas 2010, pet. denied) (collecting cases).  Because such conduct has a 

subjective element inquiring into the defendant’s state of mind, and because issues of intent are 

usually best left to the trier of fact to resolve based on all the evidence and surrounding 

circumstances, determining that issue by summary judgment usually will be inappropriate.  Turner, 

325 S.W.3d at 782-83.   

As the State’s motion acknowledges, Texas courts define “conscious indifference” as “the 

failure to take some action which would seem indicated to a person of reasonable sensibilities 

under the same or similar circumstances.”  Motion, p. 27 (citing Young v. Kirsch, 814 S.W.2d 77,  

81 (Tex.App. – San Antonio 1991, no writ)).  Issues of reasonableness and foreseeability are 

“inherently issues for a jury because whether each is precluded as a matter of law depends upon 

all the facts and circumstances in each case….Because of the variations of the circumstances which 

may be shown at a trial on the merits, summary judgment is rarely justified in such cases.”  

Hunsucker v. Omega Indus., 659 S.W.2d 692, 698 (Tex.App. – Dallas 1983, no writ); see also 

Finnigan v. Blanco County, 670 S.W.2d 313, 317 (Tex.App. – Austin 1984, no writ) (quoting 

Hunsucker, supra).  Addressing the relationship between a defendant and information in the 
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context of a defamation claim, Texas Supreme Court illuminated the meaning of reckless disregard 

as follows: 

“Reckless disregard is a subjective standard that focuses on the conduct and state of mind 

 of the defendant.  It requires more than a departure from reasonably prudent conduct.  Mere 

 negligence is not enough.  There must be evidence that the defendant in fact entertained 

 serious doubts as to the truth of his publication, evidence that the defendant actually had a 

 high degree of awareness of the probable falsity of his statements.” 

Bentley v. Bunton, 94 S.W.3d 561, 591 (Tex.2002) (citations omitted). 

 The State begins its argument on conscious indifference and reckless disregard by 

insinuating that a provider’s choice to maintain participation in the Medicaid program must mean 

participation is not difficult or complex.  This assumption is unwarranted and does not substitute 

as competent summary judgment evidence.  Nor does it disprove that Medicaid sometimes gives 

unclear or even conflicting directives to participating providers. 

 Next, the State quotes out of context Dr. Malouf’s 2019 testimony about his current 

understanding of Medicaid billing rules to suggest he had an identical understanding of those rules 

during the relevant time period of 2007 through 2010.  The full context of Dr. Malouf’s testimony 

makes clear his understanding changed over a number of years.  See Ex. A, 101:06-105:24.  

Further, the totality of Dr. Malouf’s testimony demonstrates his understanding evolved over the 

years in accordance with varying directives and clarifications he received from Medicaid 

authorities.  See Ex. A, 61:5-62:3; 63:7-66:14; 68:1-8; 69:2-11; 73:11-76:21; 86:24-87:7; 104:4-

21; 180:10-182:11.  

 Contrary to the picture painted by the State, Dr. Malouf and the All Smiles staff made 

numerous efforts to gain clarity about what Medicaid permitted, allowed, or expected.  For 

example, Dr. Malouf traveled to and attended high-level stakeholder meetings in Austin to learn 
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about Medicaid policy.  Ex. A, 61:5-62:3.  When Dr. Malouf’s practice experienced a breakdown 

in the billing system because of Medicaid’s unilateral actions, the All Smiles staff directly engaged 

with Medicaid to resolve the problem and obtained direct guidance about billing under Dr. 

Malouf’s number.  Ex. A, 70:1-71:25; Ex. B., 248:19-250:21.  The All Smiles practice also had 

systemic checks in place for verifying bills. Ex. A, 163:17-165:22.  Dr. Malouf participated in 

internal Medicaid billing audits.  Id., 228:15-20.  Further, from 2008 forward, Dr. Malouf did not 

anticipate his identification number would be used in connection with other dentists’ services 

because each dentist on his staff was credentialed under Medicaid.  Id., 70:20-71:4.  This evidence 

demonstrates a disputed issue of material fact as to whether Dr. Malouf acted with conscious 

indifference or reckless disregard toward submission of claims to Medicaid. 

H. The Motion Neither Alleges Nor Proves the Alleged Unlawful Act was Material 

 to Payment, Which is Required to Prove a Violation of the TMFPA 

 

 The U.S. Supreme Court has held that false claims “must be material to the Government’s 

payment decision in order to be actionable under the [False Claims Act].” Universal Health Servs. 

v. U.S. ex rel. Escobar (Escobar), 579 U.S.___, 136 S. Ct. 1989, 1996 (2016). A plaintiff must 

prove that “the defendant knowingly violated a requirement the defendant knows is material to the 

Government’s payment decision.”  Escobar, 136 S. Ct. at 2003.  But, Escobar clarified that a 

misrepresentation is not material “merely because the Government designates compliance with a 

particular statutory, regulatory, or contractual requirement as a condition of payment….”  Id.  

There must be other evidence.  The materiality standard is a “demanding” and “rigorous” standard 

because the False Claims Act (FCA) “is not an all-purpose antifraud statute or a vehicle or 

punishing garden-variety breaches of contract or regulatory violations.”  Id.  Yet, that is exactly 

how the State would use the TMFPA, which is designed to comply with the FCA, in this case.  The 

State has failed to allege or prove materiality.  Therefore, summary judgment must be denied. U
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 1. Proof of Materiality is an Element of a TMFPA Violation  

Like the FCA, the TMFPA does not contain an express materiality requirement in every 

listed unlawful act.  See 31 USC § 3729(a)(1); TEX. HUM. RES. CODE § 36.002.5  Nevertheless, 

federal courts have found materiality to be implicit in the FCA as it would not be consistent with 

the intent of the law to sanction conduct that would not have influenced the government’s decision 

to pay a claim. See e.g., Universal Health Servs. v. U.S. ex rel. Escobar (Escobar), 136 S. Ct. 1989, 

1996 (2016);  United States ex rel. Longhi v. United States, 575 F.3d 458, 467 (5th Cir. 2009); 

United States ex rel. Thompson v. Columbia/HCA Healthcare Corp., 125 F.3d 899, 902 (5th Cir. 

1997).  The TMFPA is subject to the same materiality requirement as the FCA. 

The TMFPA is designed to be consistent with the FCA so as to comply with 42 U.S.C. § 

1396h (§ 1909 of the Social Security Act) which incorporates the FCA (31 U.S.C. 3729-33). 42 

U.S.C. § 1396h(b); see also In re Xerox, 555 S.W.3d 518, 538-39 fn. 120-122.  Under 42 U.S.C. 

§ 1396h, the Inspector General of the Department of Health and Human Services is required to 

determine whether a state has in effect a law relating to false or fraudulent state Medicaid program 

claims that meets certain enumerated requirements in order for the state to receive financial 

incentives.  Were the TMFPA not consistent with the FCA, Texas would not receive or be able to 

maintain those additional financial incentives, a penalty it deliberately avoids.  Id; Xerox, supra at 

fn. 120-122.      

 Courts in the Fifth Circuit, when confronted with TMFPA and FCA claims in a suit, have 

observed the overlap in language between the two acts and the nearly identical conduct proscribed 

and weigh defendants’ liability under both statutes simultaneously rather than independently.  See 

 

5 Escobar declined to decide whether the materiality requirement in Section 3729(a)(1)(A) is derived from Section 
3729(b)(4) or common law. Escobar, 136 S.Ct. at 2002.     
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Texas v. Caremark, Inc., 584 F.3d 655, 657 (5th Cir.2009) (discussing alleged violations of the 

FCA and “analogous provisions of state law” including the TMFPA); United States v. Planned 

Parenthood Gulf Coast, Inc., 21 F. Supp. 3d 825, 830-31 (S.D. Tex. 2014); Waldmann v. Fulp, 

No. 7:13-CV-495, 2016 WL 9711525, *38 (S.D. Tex. October 12, 2016) (“Like the FCA, the 

TMFPA is aimed at fraudulent statements made in connection with claims made to government 

payors”); United States ex rel. Williams v. McKesson Corp., No. 3:12-CV-371-B, 2014 WL 

3353247, at *4 (N.D. Tex. Jul. 9, 2014); cf. United States v. Catholic Health Initiatives, 312 

F.Supp.3d 584, 607 (S.D. Tex. 2018)(acknowledging that “[t]he TMPFA’s scope can be broader 

than the FCA’s scope”).   In this case, the State seeks summary judgment solely upon the 

submission of false claims under Section 36.002(8), specifically alleging the misrepresentation of 

the actual provider rather than merely omitting the identification number.  This is conduct within 

the designed consistency between the FCA and TMFPA. 

 While the TMFPA is not identical to the FCA, there are substantive commonalities relevant 

to the alleged unlawful acts in this case.  Both require proof of knowledge (TEX. HUM. RES. CODE 

§ 36.0011; 31 U.S.C. § 3729(b)(1); falsity (Tex. Hum. Res. Code § 36.002(1) and (2); 31 U.S.C. 

§ 3729(a)(1)(A) and (B)); and materiality (Tex. Hum. Res. Code § 36.001(5-a); 31 U.S.C. § 

3729(b)(4)).  As a result of these parallels, Escobar’s materiality requirement is also applicable to 

state false claims statutes, including the TMFPA.  See In re Plavix Mktg., Sales Practice & 

Products Liab. Litig. (No. II), 332 F.Supp.3d  927, 960 (D.N.J. 2017)(finding 24 states’ Medicaid 

claims brought under state FCAs, which are substantively similar to or track the language of the 

federal FCA and are subject to Escobar analysis); U.S. ex. rel. Raffington v. Bon Secours Health 

System, Inc., 405 F.Supp.3d 549, 557 (S.D.N.Y. 2019); United States ex rel Petratos v. Genentech 

Inc., 855 F.3d 481, fn.3 (3d Cir. 2017); United States v. Coloplast, 327 F.Supp.3d 300, fn. 4 (D. 

Mass. 2018); U.S. ex. rel. Duffy v. Lawrence Memorial Hospital, No. 14-2256-SAC-TJJ (D. 
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Kansas October 2, 2018)(Crow, J.).  The State, however, has not pleaded nor attempted to prove 

materiality.  In other words, the State has not argued or offered any evidence that had the correct 

provider been identified, it would not have paid the claims it now seeks summary judgment upon. 

 2. The State Has Failed to Present any Evidence of Materiality 

Under Escobar, evidence relevant to determining materiality is whether: the alleged 

violations are conditions of payment; the Defendant knows the government would deny payments 

if it had known of the violations; and noncompliance is minor or substantial. United States ex rel. 

Lemon v. Nurses to Go, Inc., 924 F.3d 155, 159 (5th Cir. 2019) (citing Escobar, 136 S.Ct. at 2003). 

Escobar, 136 S.Ct. at 2003. "No one factor is dispositive, and the analysis is holistic.” Lemon, 924 

F.3d at 161.  Evidence “that the Government consistently refuses to pay claims” based on 

noncompliance with a given requirement may support materiality. Escobar, 136 S. Ct. at 2003. 

Yet, evidence that “the Government regularly pays a particular type of claim in full despite actual 

knowledge that certain requirements were violated” would undermine materiality. Id.at 2003–04.   

The Fifth Circuit recently relied on Escobar affirming summary judgment of FCA and TMFPA 

claims for lack of materiality in the misrepresentation of hospital ownership.  U.S. ex. rel. Patel v. 

Catholic Health Initiatives, 792 Fed.Appx. 296 (5th Cir. 2019).    

In Patel, the Fifth Circuit affirmed summary judgment observing that there was no 

evidence that “the government ‘consistently refuses to pay claims’ that contain an incorrect 

statement concerning the ownership of a hospital…and Relators have not alleged facts to the 

contrary.”  Id. at 301 (citing Escobar, 136 S.Ct. at 2003).   That affirmance is analogous to this 

case where the State has not alleged or provided any evidence that the claims it seeks judgment 

upon would not have been paid had the correct Medicaid provider been identified in the claim. 

Nowhere in its motion, affidavits or other exhibits does the State offer any evidence that 

the claims would not have been paid had the correct information been provided or any other proof 
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of materiality.  Instead, as explained above, Medicaid routinely pays claims where the actual 

provider is not disclosed.  Importantly, it is undisputed that the actual performing dentists, Oxford, 

Drs. Mikulencak, Jameson, and Shobe, were licensed dental Medicaid providers.  Even if the State 

had alleged or provided evidence it would not pay if it had known the identity of the actual 

providers, that condition of payment, alone, is insufficient proof of materiality. Escobar, 136 S. 

Ct. 2003.  Based on this lack of evidence of materiality, and evidence contradicting materiality, 

summary judgment should be denied. 

I. The Penalties Sought Are Not Supported By Competent Summary Judgment 

 Evidence and Violate the Texas and U.S. Constitutions 
 

The State requests civil penalties pursuant to TEX. HUM RES. CODE § 36.052(a)(3)(B) of at 

least $18,555,000.00 based upon 3,711 alleged violations of Section 36.002(8) at $5,000 per 

alleged false claim. Motion, p. 65-66.  This is a misstatement of the number of the claims.  In any 

event, according to the motion the total amount paid out by the Medicaid program on these claims 

was only $538,228.45 or less than 1/34th the per act penalty sought. Id. at 65.  This is grossly 

disproportionate to the alleged unlawful acts and any resulting harm. The Section 36.052(a) 

penalties are individually, and in the aggregate, unconstitutional as applied to Dr. Malouf in 

violation of the United States and Texas Constitutions. 

As a preliminary matter, an order of penalties is plainly inappropriate at the summary 

judgment stage.  The State must actually prove each and every alleged unlawful act with competent 

summary judgment evidence, which it has failed to do.    Moreover, the State suffered no actual 

damages, because Dr. Malouf’s patients actually received necessary dental/orthodontic care 

rendered by a licensed dental Medicaid provider.  Instead of proving the care was unnecessary or 

not provided, the State attempts to prove a technical violation and exact a windfall in penalties as 

U
no

ff
ic

ia
l c

op
y 

Tr
av

is
 C

o.
 D

is
tr

ic
t C

le
rk

 V
el

va
 L

. P
ri
ce



DEFENDANT RICHARD J. MALOUF, D.D.S.’ RESPONSE IN OPPOSITION  
TO THE STATE OF TEXAS’ MOTION FOR PARTIAL SUMMARY JUDGMENT                       PAGE 40 OF 55 

a result.   Even assuming Dr. Malouf violated Section 36.002(8) at all – which he vigorously 

disputes – the requested penalties are unconstitutional.  

1. The State Has Not Presented Evidence to Support Any Amount of Penalty 

 

 As noted above, the State has failed to produce any actual claims submitted by Dr. Malouf, 

let alone in admissible form as summary judgment proof.  In lieu of such evidence, the State offers 

a Microsoft Excel spreadsheet as Exhibit M-2, without sufficient proof that it is a complete or 

accurate reflection of claims submitted by Dr. Malouf and without any causal link between the 

submission of any claim by Dr. Malouf and the data offered as summary judgment proof by the 

State or analyzed by its expert.  Whether this information accurately reflects the claims submitted 

by Dr. Malouf raises a genuine issue of material fact which precludes summary judgment. In any 

case, the State’s inadmissible and irrelevant spreadsheet fails to support the avalanche of penalties 

it urges the Court to levy against Dr. Malouf. The headers rows in the spreadsheet contain 

titles/phrases that are truncated, apparently representing data in those rows that is undefined in the 

spreadsheet itself, and unexplained by the State through affidavit or argument. Nevertheless, if Dr. 

Malouf can correctly guess what those header row titles actually are, and then further correctly 

guesses what the data in the rows actually is, the data indicates the penalties sought are both 

unsupported and/or unconstitutional. The following argument is made subject to the evidentiary 

objections set out above. The argument below does not waive Dr. Malouf’s objections, but is made 

in the alternative, should the evidence be admitted. 

2. Plaintiff’s Exhibit-M2 Supports, at Most, 1842 Unlawful Acts, Not 3,711 As 

 Alleged 

 
The State alleges 3,711 unlawful acts based upon line the items in Exhibit M-2 of the 

Motion, which purportedly reflect individual claims.  This is contradicted by information on the 

face of that exhibit. Column L of Exhibit M-2 is entitled “Claim_Internal_Control_Nbr_Dtl.”  U
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Motion, Ex. M-2 at cell L-1.  Within that column, there are 1842 unique control numbers, not 

3711.  Id. at column L.  The use of the same “Claim_Internal_Control_Nbr_Dtl” for multiple line 

items (rows), is evidence the State regarded them as single claim and/or that they were submitted 

as a single claim.  This is borne out by further information in the exhibit. 

A simple examination of the spreadsheet reveals that the multiple line items with the same 

“Claim_Internal_Control_Nbr_Dtl” have other matching data.  For example, they have the same 

dates of service (assuming columns U-V and AE-AF represent a date of service), and client name 

(again assuming columns D-G are the names of the Medicaid patient treated).  See e.g., Motion, 

Ex. M-2 cells: D4-D8, E4-E8, U4-U8, V4-V8, AE4-AE8, AF4-AE8. This indicates that these line 

items were submitted as a single claim for services on a single date.  In other words, the claims 

allegedly submitted by Dr. Malouf identified by Plaintiff through their own control numbers total 

1842, not 3711.  Even at the requested $5,000 per unlawful act penalty this would amount to 

$9,210,000.00 in Section 36.052(a)(B)(3) penalties, not $18,555,000.00.  At a minimum, this 

raises an issue of material fact as to the total number of unlawful acts that should preclude summary 

judgment.   

3. The Requested Penalties Greatly Exceed by Many Times the Amounts Paid by 

 the Program Which, in Many Cases, Were De Minimis 

 

The State requests a judgment of at least $20,169,685.35 pursuant to Section 36.052(a) for 

3,711 “separate and discrete claims” which it contends are 3,711 unlawful acts. Motion, p. 65-66. 

This is composed of the amount of the payments for those claims ($538,228.45), civil penalties of 

$5,000.00 per claim/unlawful act ($18,555,000.00), and twice the amount of payment 

($1,076,456.90).  Id.   In the aggregate, the per claim/unlawful act penalties sought are more than 

thirty-four times (or 3,400%) of the aggregate amount of the program payments on those claims.   

The State’s own summary judgment evidence proves this gross disproportionality is even more U
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evident on an individual claim/unlawful act basis as these claims varied from $15.00 to $750.00, 

but are each subject to a $5,000 penalty.  Motion, Ex. M-2. The data in the State’s Exhibit M-2 

relates individual claim procedure codes, amounts, and numbers at each code and amount.  Again, 

assuming without admitting that Dr. Malouf’s interpretation of the truncated titles in the rows 

reflects the Procedure Code submitted, the amount paid, etc., comparing M-2 to the penalties 

sought reveals: 

DATA FROM EX. M-2 TO THE MOTION v. REQUESTED PENALTIES 

Sub. Proc. 

Code (Col. 

AP) 

Amount 

Paid 

(Col. AV) 

# of Claims  

Paid at this 

Amount/C

ode 

Penalty  

Per Claim  

Penalty as 

Multiple of 

Claim Value 

Penalty 

as% of 

Claim 

Total 

Payments at 

this Claim 

Amount 

Total 

Penalties for 

Claims at this 

Amount 

D8660 $15.00 17 $5,000.00 333.33 33,333.33 $255.00 $85,000.00 

D0350 $18.75 20 $5,000.00 266.67 26,666.67 $375.00 $100,000.00 

D8690 $20.00 380 $5,000.00 250.00 25,000.00 $7,600.00 $1,900,000.00 

D8670 $34.05 3 $5,000.00 146.84 14,684.29 $102.15 $15,000.00 

D8690 $40.00 3 $5,000.00 125.00 12,500.00 $120.00 $15,000.00 

D8670 $68.10 1773 $5,000.00 73.42 7,342.14 $120,741.30 $8,865,000.00 

D8220 $100.00 3 $5,000.00 50.00 5,000.00 $300.00 $15,000.00 

D8680 $100.00 15 $5,000.00 50.00 5,000.00 $1,500.00 $75,000.00 

D8080 $175.00 327 $5,000.00 28.57 2,857.14 $57,225.00 $1,635,000.00 

D8220 $225.00 24 $5,000.00 22.22 2,222.22 $5,400.00 $120,000.00 

D8220 $250.00 57 $5,000.00 20.00 2,000.00 $14,250.00 $285,000.00 

D8210 $250.00 264 $5,000.00 20.00 2,000.00 $66,000.00 $1,320,000.00 

D8080 $300.00 650 $5,000.00 16.67 1,666.67 $195,000.00 $3,250,000.00 

D8690 $360.00 1 $5,000.00 13.89 1,388.89 $360.00 $5,000.00 

D8220 $375.00 164 $5,000.00 13.33 1,333.33 $61,500.00 $820,000.00 

D8220 $750.00 10 $5,000.00 6.67 666.67 $7,500.00 $50,000.00 

TOTALS   3711       $538,228 $18,555,000 

 

As shown above, the penalty for every act is many times the original claim amount and 

frequently hundreds of times more. See Motion, Ex. M-2, columns AV.  For example, nearly half U
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(1773 of 3711) the paid claims at issue were $68.10.  Id. Yet for each $68.10 claim, the State seeks 

a $5,000 penalty, which is more than 73 times the payment.  Id. This is a staggering $8.8 million 

dollars in penalties for a mere $120,000 paid by the program.  Id. For the 17 claims paid at $15.00 

(a total of $225.00), the State seeks $85,000 in penalties, more than 333 times the program 

payments an even more grossly disproportionate sanction.  More egregiously, the State seeks 1.9 

million dollars in penalties for the 380 $20.00 claims totaling $7,600.00.  The above chart shows 

each claim is similarly grossly disproportionate.  The vast disparity between the amounts paid as 

a result of each alleged unlawful act and that the statutory penalty is shocking to the sense of any 

person.  This is so severe and so oppressive that it is wholly disproportionate to the alleged 

unlawful acts, is obviously unreasonable, and unconstitutional. 

4. The Penalties Sought Pursuant to Section 36.052(a) are Excessive Fines in 

 Violation of Both Due Process Limitations and Article I, section 13 and 19 of 

 the Texas Constitution 

 

The Texas Supreme Court has twice held that the “Civil Remedies” of the TMFPA are 

punitive, not compensatory, in nature. In Nazari, the court stated that “[w]e also examine the 

amounts that the Act imposes in subsections 36.052(a)(1), (2), (3), and (4), in each instance 

observing that the amount is penal rather than compensatory.”  Nazari v. State, 561 S.W.3d 495, 

509 (Tex. 2018) (citing In re Xerox, 555 S.W.3d, 518, 527 (Tex. 2018)). In Xerox, the court held, 

“Section 36.052(a) is undeniably punitive in the aggregate, imposing monetary liability far 

surpassing the amount of Medicaid funds the State may have actually expended due to an unlawful 

act.” Xerox at 527.   

Xerox focused on the nature rather than the constitutionality of the penalties.  Nevertheless, 

the Court observed that “[s]ubject to constitutional constraints on excessive penalties, the 

Legislature can choose any measure to define a penalty.”  Id.  The Court noted that Article 1, 

Section 13 prohibits excessive fines and that it had previously held that "'[f]ines' as used in article 
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1, section 13 [of the Texas Constitution] includes civil penalties." Id. at fn. 53 (citing TEX. 

CONST. art. 1, § 13 (prohibiting excessive fines); Pennington v. Singleton, 606 S.W.2d 682, 690 

(Tex. 1980)).6  Whether a fine is excessive is “’a question for a court to decide under the facts of 

each particular case.’” Pennington v. Singleton, 606 S.W.2d 682, 690 (Tex.1980) (quoting State v. 

Galveston, H & S. A., Ry. Co. 100 Tex. 153 97 S.W. 71, 78 (1906), rev’d on other grounds 210 

U.S. 217, 28 S.Ct. 638, 52 L.Ed. 1031 (1908)).  

Pennington addressed a constitutional challenge to the treble damages penalty of the Texas 

Deceptive Trade Practices Act. In its decision, the Court held that a fine is not unconstitutionally 

excessive "'except in extraordinary cases, where it becomes so manifestly violative of the 

constitutional inhibition as to shock the sense of mankind.'" Id. (quoting State v. Laredo Ice Co., 

96 Tex. 461, 73 S.W. 951, 953 (Tex. 1903)).  It further opined that in a due process analysis the 

legislature has wide discretion in imposing fines, and a fine is unconstitutionally excessive “’only 

where the penalty prescribed is so severe and so oppressive as to be wholly disproportionate to the 

offense and obviously unreasonable.’”  Id. (quoting St. Louis, Iron Mountain & Southern Ry. Co. 

v. Williams, 251 U.S. 63A , 66-67, 40 S.Ct. 71, 64 L.Ed. 139 (1919). The facts of this case meet 

that standard.  Under Pennington, “[a] primary consideration in determining whether a fine is 

excessive is whether it is fixed with reference to the object it is to accomplish.”  Id.    The TMFPA 

penalties are not. 

 The penalties in this case far exceed the treble damages provided under the DTPA at issue 

in Pennington.  Indeed, TMFPA Section 36.052(a)(1) and (4) provide for treble damages which 

Plaintiff also seeks ($538,228.45 and $1,076,456.90, respectively for a total of $1,614,685.35).  

 

6 The Texas excessive fines provision states: "Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel or unusual punishment inflicted." TEX. CONST. ANN. art. I, § 13. 
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Motion at pp. 65-66. 7  The Section 36.052(a)(3)(B) civil penalties of at least $5,000 per claim are 

in addition to those treble damages. See Motion at 65-66. Unlike DTPA treble damages addressed 

by Pennington, no Texas appellate court has ever considered the constitutionality of the TMFPA 

civil penalties, including whether they are appropriate in comparison to the conduct they were 

ostensibly designed to punish.8  Even the non-precedential Harris County trial court summary 

judgment order oddly relied on by the State denied penalties. Motion, Ex. T, pg. 2. (“Plaintiff’s 

motion for partial summary judgment …DENIED as to damages, penalties, attorney’s fees, and 

other requested relief”).9 

There is no evidence that the 36.052(a) penalties were enacted with reference to any 

particular purpose or how it advances them.  See Act of May 25, 1995, 74th Leg., R.S., ch. 824, § 

1, 1995 Tex. Gen. Laws 4202 (“An Act relating to the prevention of Medicaid fraud; imposing 

civil penalties").  The statute does not take into consideration the circumstances of a violation or 

the proportionality of any payment to the penalty or act in determining whether or not to impose 

penalties.  Proportionality is not even a factor determining what amount between the minimum 

and maximum to assess. See TEX. HUM. RES. CODE §36.052(b). The TMFPA wholly fails to 

 

7 “[A] person who commits an unlawful act is liable to the state for: (1) the amount of any payment or the value of 
any monetary or in-kind benefit provided under the Medicaid program, directly or indirectly, as a result of the unlawful 
act, including any payment made to a third party…(4)two times the amount of the payment or the value of the benefit 
described by Subdivision (1). TEX. HUM. RES. CODE § 36.052. 
 
8The only Texas appellate decisions interpreting the TMFPA are: In re Xerox Corp. 550 S.W.3d 640 (Tex.App.—
Austin 2016); In re Xerox Corp., 555 S.W.3d 518 (Tex. 2008); Nazari v. State, 497 S.W. 3d 169 (Tex.App.—Austin 
2016) reversed by Nazari v. State, 561 S.W.3d 495 (Tex. 2018);  Texas Health & Human Servs. Comm'n & Office of 
Inspector Gen. v. Antoine Dental Ctr., 487 S.W.3d 776, 778 (Tex. App.—Texarkana 2016, no pet.); Malouf v. State 

ex. rel. Ellis, 461 S.W.3d 641, 647 (Tex. App.—Austin 2015, pet. denied). None of these address the constitutionality 
of Section 36.052(a). 
 
9 The criminal case, Price v. State, 456 S.W.3d 342, 344-45 (Tex. App.—Houston [14th Dist.] 2015, pet. ref’d) also 
cited by Plaintiff is irrelevant because it is criminal and does not address civil penalties. Additionally, the conduct in 
that case is distinguishable as Price was billing under the provider number of Kim, who was no longer in his employ.  
Id. That is fundamentally different than this litigation where the billed provider, Dr. Malouf, remained with and 
allegedly owned or had control of the clinics and actual performing providers. See Motion, p. 16-17. 
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consider proportionality at all.  Even the minimum statutory penalties sought by the State are 

grossly disproportionate to the alleged unlawful act in this case — misidentifying the provider of 

a claim for services actually provided by a different licensed Medicaid provider.   

It is important to recognize that the State does not, because it cannot, attempt to prove that 

the misrepresentation was material to Medicaid’s decision to pay the claim or that any of the 

claims/unlawful acts were for services were not provided by another licensed dentist and Medicaid 

provider.  See TEX. HUM. RES. CODE § 36.001(9) (definition of provider includes a person who 

“has applied to participate in the Medicaid program”).  Indeed, Drs. Oxford, Mikulencak, Jameson, 

and Shobe, and others were all licensed Texas dentists and Medicaid providers while performing 

the work the subject of this suit at All Smiles.  Ex. A, 71:2-4; see also Motion, p. 56.  This is 

consistent with the supposed Medicaid program goals to enroll qualified providers, so stated by 

Jennifer Stansbury in Paragraphs 11 and 22 of her affidavit. See Motion, p. 28.10  The claims in 

this case would have been paid regardless of the Medicaid provider identification number; the 

alleged misrepresentation was immaterial.  Stansbury’s opinion that Texas Medicaid can only 

accomplish the end of identifying service providers by accurate claims submissions does not 

withstand scrutiny and is undermined by the facts of this case.   A simple chart review – which 

Medicaid has the right to do by statute and did in this case11 – revealed the actual performing 

provider was a licensed Medicaid provider.  There is no evidence before the Court that the Texas 

 

10 Stansbury does not purport to have been an author of the TMFPA and cannot opine on legislative intent. Motion, 
Ex. L. 

 
11 See e.g. TEX. HUM. RES. CODE §36.053 et seq,   
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Legislature enacted the penalties with either these or any other particular purposes in mind or that 

the alleged misrepresentations were material.12   

The penalties sought by the State, as demonstrated above, are manifestly violative of the 

constitutional prohibition against excessive fines as to shock the "sense of mankind" and the 

conscience and are so severe and so oppressive as to be wholly disproportionate to the alleged 

offense and are obviously unreasonable. They are therefore an excessive fine that violates the 

Texas Constitution.  

5. The Penalties Sought Pursuant to Section 36.052(a) are Excessive Fines in 

 Violation of Both Due Process Limitations of the 8th and 14th Amendments to 

 the U.S. Constitution 

 

 For similar reasons, the penalties also violate the U.S. Constitution.  Under the Eighth 

Amendment to the United States Constitution, "[e]xcessive bail shall not be required, nor excessive 

fine imposed, nor cruel and unusual punishment inflicted." U.S. CONST. amend. VIII. This 

“Excessive Fines Clause” prohibition against imposing excessive fines as punishment has been 

incorporated to the States under the Fourteenth Amendment's Due Process Clause. U.S. CONST. 

amend. XIV; Timbs v. Indiana, 139 S.Ct. 682, 687, 139 S.Ct. 682, 203 L.Ed.2d 11 (2019). A fine 

violates this prohibition if the payment constitutes punishment for an offense and the amount is 

grossly disproportionate to the gravity of the offense. United States v. Bajakajian, 524 U.S. 321, 

327-28, 334 (1998).  There is no dispute that the TMFPA civil remedies are punitive in nature. 

The Texas Supreme Court held in Xerox that the § 36.052(a) remedies are punitive in 

nature, may exceed “the amount of Medicaid funds the State may have actually expended due to 

an unlawful act,” but subject to constitutional limitations. In re Xerox, supra at 527.  Federal courts 

 

12 The Act is sparse as to its purpose.  See Act of May 25, 1995, 74th Leg., R.S., ch. 824, § 1, 1995 Tex. Gen. Laws 
4202 (“An Act relating to the prevention of Medicaid fraud; imposing civil penalties"). 
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have consistently reached a similar conclusion, holding that this constitutional prohibition applies 

to civil penalties, including fines under the federal False Claims Act (“FCA”) (which is analogous 

to and expressly referenced in § 36.052(a)(B)(3)).13 See, e.g., Collins v. S.E.C., 736 F.3d 521, 526 

(D.C. Cir. 2013); Hudson v. United States, 522 U.S. 93, 103 (1997) ("The Eighth Amendment 

protects against excessive civil fines, including forfeitures.") (citing Alexander v. United States, 

509 U.S. 544 (1993); Austin v. United States, 509 U.S. 602 (1993)). United States ex rel. Drakeford 

v. Tuomey Healthcare Sys., Inc., 792 F.3d 364, 388 (4th Cir. 2015) (citing United States v. Mackby 

(Mackby I), 261 F.3d 821, 830 (9th Cir. 2001); (The “FCA” imposes damages that essentially 

punitive in nature.”).  Accordingly, the first prong under Bajakajian is met.  Any rational analysis 

reveals the penalties satisfy the second prong as well. 

 “The touchstone of the constitutional inquiry under the Excessive Fines Clause is the 

principle of proportionality: The amount… must bear some relationship to the gravity of the 

offense that it is designed to punish.” Bajakajian at 334, 118 S.Ct. 2028, 141 L.Ed.2d 314 (1998).   

A civil penalty violates the Excessive Fines Clause if it "is grossly disproportional to the gravity 

of" the offense.  To order to determine if a penalty is excessive, a court must "compare the amount 

of the forfeiture to the gravity of the defendant's offense. If the amount… is grossly disproportional 

to the gravity of the defendant's offense, it is unconstitutional."  Id. at 336-337.   

“Bajakajian does not mandate the consideration of any rigid set of factors in deciding 

whether a punitive fine is ‘grossly disproportional to the gravity of a defendant's offense.’” United 

States v. Mackby (Mackby II) 339 F.3d 1013, 1016 (9th Cir. 2013). Nevertheless, multiple federal 

 

13 Section 36.052(a)(3)(B) states the civil penalty shall be: “not less than $5,500 or the minimum amount imposed as 
provided by 31 U.S.C. Section 3729(a), if that amount exceeds $5,500, and not more than $11,000 or the maximum 
amount imposed as provided by 31 U.S.C. Section 3729(a), if that amount exceeds $11,000, for each unlawful act 
committed by the person that does not result in injury to a person described by Paragraph (A).” 
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circuits have discerned multiple factors from Bajakjian to consider when assessing gross 

disproportionality including:  (1) the nature and extent of the violation;  (2) whether defendant was 

the type of person for whom the statutes was principally designed); (3) whether the violation was 

related to other illegal activities; (4) other penalties that may be imposed for the violation; and (5) 

the extent of the harm caused. See e.g., United States v. $132, 245.00 in U.S. Currency, 764 F.3d 

1055, 1058 (9th Cir. 2014); United States v. Malewicka, 664 F.3d 1099, 1104 (7th Cir.2011); 

United States v. Collado, 348 F.3d 323, 328 (2d Cir.2003); United States v. Wagoner County Real 

Estate, 278 F.3d 1091, 1099-100 (10th Cir.2002); United States v. Ahmad, 213 F.3d 805, 816 n. 4 

(4th Cir.), cert. denied, 531 U.S. 1014, 121 S.Ct. 573, 148 L.Ed.2d 490 (2000).  Without conceding 

that these factors are dispositive, their application reveals that the TMFPA penalties are clearly 

grossly disproportionate in this case: 

1) The nature and extent of the Section 36.002(8) violation alleged against Dr. Malouf 
is a reporting violation repeated on numerous occasions.  However, its true nature 
is inconsequential because the actual providers for these claims were other licensed 
dentists and Medicaid providers employed at All Smiles. Any repetition of their 
misidentification does not convert the violation into one threatening the health of 
either the beneficiaries or the program or them into unlicensed or unapproved 
providers; 
 

2) Section 36.002(8) is focused on “the type of license…of the licensed health care 
provider.” Dr. Malouf and the actual providers, licensed dentists and Medicaid 
providers, are not the type of individual the statute is directed at to protect the 
program and public from billing for the services of persons with no or insufficient 
licenses (laypeople, assistants, and hygienists) for the services required to be 
performed by dentists or who had not been screen by Medicaid’s application 
process.   

 
3) The State has not presented the Court with any evidence that the violation is related 

to other illegal activities and Section 36.002(8) violations are the only unlawful acts 
made the subject of summary judgment.  Importantly, Dr. Malouf has never been 
charged with a crime for these or any alleged of Medicaid Fraud. 

  
4) The other penalties that may be imposed against Dr. Malouf under the TMFPA 

(treble damages, interest, attorney fees) are all sought by the State by summary 
judgment in the amount of at least $1,614, 685.35. Motion at 65-67.  A finding of 
liability will also result in Dr. Malouf’s exclusion from participation in Medicaid, 
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and may subject him to professional discipline which may result in the loss of his 
livelihood. Motion, p. 65-67; TEX. HUM. RES. CODE § 36.005(b)14 and (c).15   

 
5) As shown elsewhere herein, the State has presented no evidence of any actual harm 

to either the Medicaid program or any beneficiary as a result of this reporting 
violation because the care the subject of the claims provided was necessary and 
performed, according to the State, by licensed dentists who were also Medicaid 
Providers.  The State has no evidence it refuses to pay claims where the actual 
provider is not identified. 
 

The constitutional violation is also demonstrated by the gross disproportionality between  

the individual and aggregate value of the Medicaid payments caused by the  claim / unlawful acts 

and the $5,000 per act penalty as shown in the foregoing section.  In all but a few cases this is 

more than 13 times, and often hundreds of times the amount of the individual payment.  

Considering the foregoing, the penalties sought violate the 8th and 14th Amendments under binding 

Supreme Court precedent.   

The 14th Amendment “Due Process Clause” also prohibits the imposition of grossly 

excessive or arbitrary punishments. State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 

416 (2003).  It limits "grossly excessive" monetary penalties that exceed those necessary to satisfy 

government's "legitimate interests in punishment and deterrence." BMW of N. Am., Inc. v. Gore, 

517 U.S. 559, 562, 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996).  This requires "procedural and 

substantive constitutional limitations on these awards." See State Farm 538 U.S. 408 at 416.  

Similar to the 8th Amendment analysis, Courts reviewing punitive damages must consider 

the facts and circumstances of a defendant’s alleged misconduct. Civil penalties are akin to and 

have been reviewed as punitive damages for due process purposes.  See, e.g., United States ex rel. 

 

14 TEX. HUM RES. CODE § 36.005(b): “A provider found liable under Section 36.052 for an unlawful act may not, for 
a period of 10 years, provide or arrange to provide health care services under the Medicaid program or supply or sell, 
directly or indirectly, a product to or under the Medicaid program.”   
 
15 “(c) A person licensed by a state regulatory agency who commits an unlawful act is subject to professional discipline 
under the applicable licensing law or rules adopted under that law.” 
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Drakeford v. Tuomey Healthcare Sys., Inc., supra.  Supreme Court instructs three considerations 

for review of punitive damages under the Due Process Clause: "(1) the degree of reprehensibility 

of the defendant's misconduct; (2) the disparity between the actual or potential harm suffered by 

the plaintiff and the punitive damages award; and (3) the difference between the punitive damages 

awarded by the jury and the civil penalties authorized or imposed in comparable cases." State 

Farm, 538 U.S. at 418.  The penalties sought are clearly violative of due process under the second 

and third of these because the State has presented no evidence of harm to any beneficiary or 

program and there are no published post-judgment TMFPA cases and even the summary judgment 

order attached by Plaintiff denied penalties. See Motion, Ex. T.  Even so, the Supreme Court 

described the first of the foregoing as "[p]erhaps the most important indicium of the reasonableness 

of a punitive damages award." State Farm,  538 U.S. at 419 (quoting Gore, 517 U.S. at 575).   

“While the [Supreme] Court has been reluctant to fix a bright-line ratio that punitive damages 

cannot exceed for purposes of the Due Process Clause, it has suggested that "an award of more 

than four times the amount of compensatory damages might be close to the line of constitutional 

impropriety."  United States ex rel. Drakeford v. Tuomey Healthcare Sys., Inc., 792 F.3d 364 at 

389 (citing State Farm, 538 U.S. at 425).   Here, where “the degree of reprehensibility of the 

defendant's misconduct” is minimal and the award sought is, in the aggregate, approximately three 

dozen times any amount paid by the program, application of these standards proves that the penalty 

sought by the State violates due process and is unconstitutionally excessive.  

The Supreme Court has “instructed courts to determine the reprehensibility of a defendant 

by considering whether: the harm caused was physical as opposed to economic; the tortious 

conduct evinced an indifference to or a reckless disregard of the health or safety of others; the 

target of the conduct had financial vulnerability; the conduct involved repeated actions or was an 

isolated incident; and the harm was the result of intentional malice, trickery, or deceit, or mere 
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accident.”  State Farm, 538 U.S. at 419 (citing Gore at 576-577). “The existence of any one of 

these factors weighing in favor of a plaintiff may not be sufficient to sustain a punitive damages 

award... punitive damages should only be awarded if the defendant's culpability, after having paid 

compensatory damages, is so reprehensible as to warrant the imposition of further sanctions to 

achieve punishment or deterrence.” Id.  None of these factors exist in this case. 

No physical harm is alleged nor does the State contend that Dr. Malouf was indifferent or 

had a reckless disregard to the health or safety of the Medicare beneficiaries.  The State has not 

proven that it or any Medicaid beneficiary suffered any actual harm as a result of the alleged 

provider misidentification. The State’s motion presents no evidence Dr. Malouf provided 

substandard or unnecessary services to the Medicaid beneficiaries, their patients.    

There is also no evidence that the Medicaid program, which is backed by the full faith and 

credit of the United States of America, the richest and most powerful nation in the history of the 

world, is financially vulnerable.  The controverted evidence of scienter is, at best, that the violation 

was “knowingly” committed which, by statute, could be the result of reckless disregard or 

conscious indifference rather than “the result of intentional malice, trickery, or deceit, or mere 

accident.”  See TEX. HUM. RES. CODE § 36.0011.   

While the Section 36.002(8) violation is alleged to have occurred on numerous occasions, 

a single factor alone is insufficient for the penalties to pass constitutional muster.  State Farm, 538 

U.S. at 419.  There is no indication, let alone evidence, that Dr. Malouf’s conduct “is so 

reprehensible as to warrant the imposition of further sanctions to achieve punishment or 

deterrence” beyond the repayment of the Medicaid program payments.  In each instance, the State 

Farm factors weigh against the constitutionality of the TMFPA penalties.  Were that in doubt, the 

scales are decidedly tipped against their constitutionality by the gross disproportion of the amount 

of the penalty to the amount Medicaid paid as a result of the alleged provider misidentification.  
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According to the Supreme Court, an award of more than four times the economic loss might be 

close to the line of constitutional impropriety. State Farm, 538 U.S. at 425. As discussed above, 

these individually range from more than thirteen to hundreds of times the individual claim 

payments and approximately three dozen times the amount in the aggregate.  

The State seeks to penalize Dr. Malouf tens of millions of dollars for acts that resulted in 

comparatively little, if any actual, losses.  This is grossly disproportionate to the gravity of a 

Defendants’ alleged unlawful acts as it bears no relationship to the gravity of the conduct that it is 

designed to punish and is unconstitutional in violation of the Texas and United States Constitution. 

 Summary judgment should therefore be denied. 

VI. CONCLUSION AND PRAYER 

 WHEREFORE, PREMISES CONSIDERED, Defendant Richard J. Malouf, D.D.S. prays 

the Court sustain his evidentiary objections, strike the inadmissible evidence from the summary 

judgment record, deny the State’s motion for partial summary judgment, and further relief to which 

he may be justly entitled.   
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 1      MR. MOORE: This is Tape 1 in the video

 2  deposition of Richard Malouf.  Today is Friday, May

 3  31st, 2019.  We are now on record at approximately 9:01

 4  a.m.

 5      Will the attorneys please introduce

 6  themselves for the record.

 7      MR. REINSTEIN: Noah Reinstein for the

 8  State.

 9      MR. MOORE: Michael Moore for the State.

10      MR. REINSTEIN: And Dr. Malouf is here

11  today pro se.

12      THE WITNESS: Yes.  Good morning.

13      RICHARD MALOUF, DDS,

14  having been first duly sworn, testified as follows:

15      EXAMINATION

16      BY MR. REINSTEIN: 

17  Q.   Okay.  Good morning, Dr. Malouf.

18  A.   Good morning.

19  Q.   We are here today to take your deposition.  Do

20    you understand that?

21  A.   Yes.

22  Q.   And you have been present at many of the

23    depositions that have taken place in this case so far?

24  A.   I've been present at a few, yes, sir.

25  Q.   Okay.  Currently you are not represented by an

Page 8

 1    attorney?

 2  A.   Correct.

 3  Q.   All right.  I just want to go over a couple of

 4    ground rules.

 5  A.   Okay.

 6  Q.   As you know here, Cindy, our court reporter, is

 7    taking down everything that we are saying.  So I will

 8    try my best to not talk over your answers and, likewise,

 9    if you could try your best to not speak over the

10    questions, it helps make a cleaner record.  Is that

11    okay?

12  A.   Yes, sir.

13  Q.   And I will need you to give verbal answers to

14    the questions.  So no head shakes, uh-huhs, huh-uhs.

15    These are difficult to transcribe.  Is that okay?

16  A.   Yes, sir.

17  Q.   And if you don't understand a question that I'm

18    asking you, please ask me for clarification.  If you

19    give an answer, I'm going to assume that you understood

20    the question.  Is that fair?

21  A.   Yes, sir.

22  Q.   And if at any point you need a break, just

23    please let us know.  It's not a problem to take a break.

24    I'll just ask that if there is a question pending, that

25    you answer that question before we break.  Is that okay?
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 1  A.   Yes, sir.

 2  Q.   Is there any reason why you cannot testify

 3    truthfully today?

 4  A.   No.

 5  Q.   Are you under the influence of any medications

 6    or any substances that would impair your memory?

 7  A.   No, sir.

 8  Q.   And you understand that this is a deposition

 9    given under oath and being truthful here is just as

10    important as it would be in a courtroom?

11  A.   I understand, yes, sir.

12  Q.   At times we might be asking you for an estimate

13    of something.  Do you understand the difference between

14    a guess and an estimate?

15  A.   I'll just have you clarify that.

16  Q.   Sure.  Yeah.  Let me clarify.  You know, for

17    instance, if I were to ask you what's the length of this

18    table, you could estimate that because we are sitting

19    here.  You have information available to you to make an

20    estimation.  Is that -- is that fair?

21  A.   That's fair.

22  Q.   However, if I ask you to tell me how large my

23    desk is back at my office, that would be a complete

24    guess because you've never seen it before and you have

25    no information about it.  Is that accurate?

Page 10

 1  A.   That's accurate.

 2  Q.   Okay.  And you understand, then, the difference

 3    between estimating versus guessing with that

 4    clarification?

 5  A.   I think so.

 6  Q.   Okay.  And like I said before, if you are

 7    unclear about the question and you ask me for

 8    clarification, I'll do my best to make sure we clarify

 9    that for you?

10        Okay.  We are going to just introduce a

11    few exhibits here right off the bat, sort of

12    housekeeping.  We might be referring back to these

13    throughout the deposition.

14  A.   Sure.

15  Q.   I'm going to hand you what we have marked here

16    as Exhibit 1.  I'm sorry.  Let's keep the paper clip on

17    there so we don't lose any pages.

18        Okay.  There you go.  Do you recognize

19    that document, Dr. Malouf?

20  A.   (Witness reviewing document).  Yes, sir.

21  Q.   Okay.  And I should have clarified.

22    Specifically the second and third pages of that

23    document, do you recognize those?

24  A.   Yes, sir.

25  Q.   And that's the subpoena that was served to you

Page 11

 1    for this deposition today?

 2  A.   Yes, sir.

 3  Q.   I'm going to hand you what we've marked as

 4    Deposition Exhibit 2.

 5  A.   (Witness reviewing document).

 6  Q.   Dr. Malouf, do you recognize this document?

 7  A.   I recognize portions of this document to be

 8    interrogatories that were served.

 9  Q.   And what's on Exhibit 2 would be your responses

10    to those interrogatories; is that correct?

11  A.   Apparently the responses refer to Bates

12    numbers.

13  Q.   Okay.  The entire -- the entire document,

14    Dr. Malouf, this -- would you agree that this is your

15    responses to the second set of interrogatories served by

16    the State?

17  A.   Yes, sir.

18  Q.   Okay.  And is that your signature on the last

19    page of the document?

20  A.   Yes, sir.

21  Q.   And it's dated 5 -- excuse me, 5/18 of 2017?

22  A.   Yes, sir.

23  Q.   And you personally signed that document?

24  A.   Yes, sir.

25  Q.   You can just set that one aside.

Page 12

 1        I'm going to hand you what we've marked as

 2    Exhibit 3.  Do you recognize that document, Dr. Malouf?

 3  A.   (Witness reviewing document).  Yes, sir.

 4  Q.   And would you agree with me that these are

 5    supplemental answers to the State's second set of

 6    interrogatories?

 7  A.   Yes, sir.

 8  Q.   And the final page of that exhibit, is that

 9    your signature?

10  A.   Yes, sir.

11  Q.   And you personally signed and dated this

12    document?

13  A.   Yes, sir.

14  Q.   Did you review the responses prior to your

15    signing of it?

16  A.   I don't recall.

17  Q.   Do you have any reason to think you wouldn't

18    have looked at them before signing them?

19  A.   No.

20  Q.   Okay.  You can set that one aside.

21        We are going to hand you what we are

22    marking as Exhibit 4.

23  A.   (Witness reviewing document).

24  Q.   And on the second to last page of this exhibit,

25    Dr. Malouf, is that your signature?
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 1  A.   Yes, sir.

 2  Q.   And it's dated 4/24/18?

 3  A.   Yes, sir.

 4  Q.   And do you agree that this is a further

 5    supplement to some interrogatories?

 6  A.   Yes, sir.

 7  Q.   And that was in response to a court hearing

 8    that was held on April 3rd, 2018?

 9  A.   Yes, sir.

10  Q.   I'm going to hand you what we've marked as

11    Exhibit 5.  And I'm going to ask you the same questions

12    here with this one, Dr. Malouf.  Is that a document that

13    you've seen before?

14  A.   Yes, sir.

15  Q.   And the page that's titled "Verification."

16    It's the fourth page of the exhibit.  That contains your

17    signature?

18  A.   Yes, sir.

19  Q.   And it looks like it was -- your signature was

20    notarized in this case?

21  A.   Yes.

22  Q.   And prior to signing this document had you

23    reviewed the contents of the document?

24  A.   Yes, sir.

25  Q.   Next we are going to hand you what has been

Page 14

 1    marked as Exhibit 6.

 2  A.   Okay.

 3  Q.   Do you recognize this document, Dr. Malouf?

 4  A.   I'm not sure if I do or not.

 5  Q.   Okay.  Do you see that on the first page of the

 6    exhibit it's titled "State of Texas' First Set of

 7    Requests for Admission to Defendant, Richard J. Malouf"?

 8  A.   Yes, sir.

 9  Q.   And do you understand that -- if you look at

10    the last -- the last page, which is the certificate of

11    service, do you see that it was sent to a Tony Canales

12    in Corpus Christi?

13  A.   Yes, sir.

14  Q.   In February of 2018 did Mr. Canales represent

15    you in this lawsuit?

16  A.   I believe so.

17  Q.   I'm going to hand you what we've marked here as

18    Exhibit Number 7.  And after you've had a chance to look

19    through, Dr. Malouf, do you recognize this document?

20  A.   (Witness reviewing document).  I can't say that

21    I do or don't.

22  Q.   Okay.  Do you see the title of this document is

23    "Defendant Richard J. Malouf's Responses to State of

24    Texas' Request for Admissions"?

25  A.   Yes, sir.

Page 15

 1  Q.   Do you recall preparing, along with your

 2    attorney, responses to the State's requests for

 3    admissions?

 4  A.   Yes, sir.

 5  Q.   And do you remember -- strike that.

 6        And do you understand that having looked

 7    at Exhibit 7, that these are responses to the requests

 8    for admission that were asked in Exhibit 6?

 9  A.   Again, there's just been so much documentation,

10    I can't recall one way or another, but it looks

11    appropriate.

12  Q.   If you look at Exhibit -- or, excuse me, Page 2

13    of Exhibit 7, you see there's a certificate of service?

14  A.   Yes, sir.

15  Q.   And it's signed by Mr. Canales?

16  A.   Yes, sir.

17  Q.   And it was served on the State?

18  A.   Yes, sir.

19  Q.   Okay.  We're going to hand you what we've

20    marked as Exhibit 8.  Do you recognize this document,

21    Dr. Malouf?

22  A.   I can't say that I recognize it, no.

23  Q.   Okay.  Looking at the title of this document on

24    Page 1 it states:  "Defendant Richard J. Malouf's

25    Objections and Responses to State of Texas' Second

Page 16

 1    Requests for Production."

 2  A.   Yes, sir.

 3  Q.   And do you understand that this was a request

 4    for various documents that was served on you in this

 5    case?

 6  A.   Yes, sir.

 7  Q.   And do you understand that this document,

 8    Exhibit 8, contains responses to those requests for

 9    production?

10  A.   Yes, sir.

11  Q.   And on Page 2 there is a certificate of

12    service.  Do you see that?

13  A.   Yes, sir.

14  Q.   And it was signed by Mr. Canales?

15  A.   Looks like it, yes.

16  Q.   And it was served on the State?

17  A.   When you say, "served on the State," what does

18    that mean, please?

19  Q.   Sure.  If you'll notice on certificate --

20    underneath where it says, "Certificate of Service" on

21    Page 2?

22  A.   Yes, sir.

23  Q.   It says, "I certify that a true and correct

24    copy of the foregoing instrument has been served upon

25    the following counsel of record" --
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 1  A.   Okay.

 2  Q.   -- "via certified mail" or "electronic mail."

 3  A.   Yes, sir.

 4  Q.   So do you understand that this document was

 5    sent to the State's lawyers in this case?

 6  A.   Yes, sir.

 7  Q.   And it was sent by Mr. Canales?

 8  A.   I don't know if he sent it or not.  I just know

 9    that he signed this.

10  Q.   Okay.  In May of 2017 was Mr. Canales your

11    attorney in this matter?

12  A.   I believe he was, yes.

13  Q.   I'm going to hand you what we have marked as

14    Exhibit 9.  Do you recognize that document, Dr. Malouf?

15  A.   A lot of these look redundant to me.  I can't

16    say that I recognize this document or not.

17  Q.   Sure.  And you're saying they look redundant

18    because they are very similar to the other exhibits

19    we've looked at so far?

20  A.   Yes, sir.  And some of the questions look like

21    the same questions.

22  Q.   Okay.  In any event, this document is titled

23    the "Response to" the "Order of" the "Court at Hearing

24    Held April 3, 2018"?

25  A.   Yes, sir.

Page 18

 1  Q.   And it looks like, if you look at Page 3 of

 2    this exhibit, it was signed by Mr. Canales?

 3  A.   Yes, sir.

 4  Q.   And it was served on the State of Texas?

 5  A.   Yes, sir.

 6  Q.   And it looks like it was served on April 24th,

 7    2018?

 8  A.   Yes, sir.

 9  Q.   And was Mr. Canales your attorney at the time

10    in this matter?

11  A.   I believe he was, yes, sir.

12  Q.   Okay.

13  A.   Just for the record, I don't recall exactly

14    when he stopped being counsel for me.

15  Q.   That's -- that's fair.

16        But you have no reason to doubt that based

17    on the signature on Exhibit 9 Mr. Canales was your

18    attorney at the time that that document was served on

19    the State?

20  A.   I agree.

21  Q.   Okay.  Dr. Malouf, I'm going to hand you one

22    more discovery instrument here, what we've marked as

23    Exhibit 10.  Do you recognize that document?

24  A.   (Witness reviewing document).  I mean, I -- I

25    think I recall seeing this document, yes, sir.

Page 19

 1  Q.   Okay.  And the title of this document is

 2    "Defendant Richard J. Malouf's Answers to State of

 3    Texas' Third Set of" Interrogatories?

 4  A.   Yes, sir.

 5  Q.   And if you look at Page 7 of this document.  Is

 6    that your signature?

 7  A.   Yes, sir.

 8  Q.   And did you personally sign that document?

 9  A.   Yes, sir.  Yes, sir.

10  Q.   Do you believe that you reviewed the document

11    prior to signing it?

12  A.   I believe I did.

13  Q.   You have no reason to think you wouldn't have

14    reviewed this document prior to signing?

15  A.   No, sir.

16  Q.   You can set that one aside.

17        Okay.  Dr. Malouf, I'm handing you what's

18    been marked as Exhibit 11.

19  A.   (Witness reviewing document).  Yes, sir.

20  Q.   You recognize this document?

21  A.   I can't say specifically that I recognize this

22    specific document.

23  Q.   Okay.  If you look at the second page of the

24    exhibit.  Right at the top it's entitled, "Plaintiffs'

25    Eighth Amended Petition."

Page 20

 1  A.   Yes, sir.

 2  Q.   And if you look at the front page you'll notice

 3    is the caption of this case.

 4  A.   Yes, sir.

 5  Q.   Do you understand that this is the operative

 6    petition that's in this case?

 7  A.   Honestly, no.

 8  Q.   Okay.  Let me -- let me state it another way.

 9        Would you agree that this document

10    contains the allegations that the State has made against

11    you in this lawsuit?

12  A.   Yes, sir.

13  Q.   And at the time this amended petition was

14    filed, it looks like the filing date, if you look on the

15    top of the first page, it was filed February 16, 2018?

16  A.   Yes, sir.

17  Q.   And at that time were you represented by

18    counsel?

19  A.   I believe so, yes, sir.

20  Q.   Okay.  You can set that one aside.

21        Dr. Malouf, you were previously

22    represented by counsel in this -- this matter; is that

23    correct?

24  A.   Yes, sir.

25  Q.   And currently you are not represented?
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 1  A.   In this matter?  Correct, yes, sir.

 2  Q.   In this matter, excuse me.  Thank you for

 3    clarifying.

 4        Since the withdrawal of your last counsel,

 5    which I believe was Mr. Hilder & Associates in March of

 6    this year of 2019, you've had the opportunity to engage

 7    counsel if you so desired in this matter?

 8  A.   It's not quite that simple.

 9  Q.   Well, let me put it this way.  The State has

10    not done anything to prevent you from having a lawyer?

11  A.   That's correct.

12  Q.   We have given you the opportunity to have this

13    deposition with a lawyer present, if you so desired?

14  A.   Yes, sir.

15  Q.   And you decided to move forward?

16  A.   Yes, sir.

17  Q.   In preparation for this deposition did you meet

18    with any attorney?

19  A.   No, sir.

20  Q.   Did you meet with any former employees of

21    yours?

22  A.   No, sir.

23  Q.   Did you meet with anybody in regards to this

24    deposition?

25  A.   No, sir.

Page 22

 1  Q.   Did you have any phone conversations with

 2    anybody concerning this deposition?

 3  A.   Yes, sir.

 4  Q.   Who did you speak with?

 5  A.   Jason Ray.

 6  Q.   And I know Mr. Ray to be an attorney in Austin.

 7    Is that the same Jason Ray you are speaking about?

 8  A.   Yes.

 9  Q.   And did he provide you legal advice or did you

10    discuss other matters?

11  A.   No.  We were just discussing other matters.

12  Q.   Was it concerning this deposition?

13  A.   Yeah, partly, yes.

14  Q.   Okay.  Did you retain Mr. Ray at all to give

15    you advice regarding the deposition or -- or to

16    represent you at this deposition?

17  A.   No, sir.

18  Q.   Other than Mr. Ray, did you speak with anybody

19    else concerning this deposition?

20  A.   No, sir.

21  Q.   Was anybody else present on the phone call with

22    Mr. Ray, other than Mr. Ray?

23  A.   No, sir.

24  Q.   Was your phone call with Mr. Ray intended to

25    seek legal advice?
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 1  A.   No, sir.

 2  Q.   What did you discuss with Mr. Ray on the

 3    telephone?

 4  A.   When to file bankruptcy.

 5  Q.   Have you filed bankruptcy to date?

 6  A.   No, sir.

 7  Q.   Do you intend to file bankruptcy?

 8  A.   Yes, sir.

 9  Q.   Do you intend to file bankruptcy within the

10    next six months?

11  A.   I think so, yes.

12  Q.   Other than the discussion about whether or not

13    to file bankruptcy, was there anything else you

14    discussed with Mr. Ray?

15  A.   There was some discussion about -- I asked him

16    a question about -- to recap about some appliance

17    therapy that I had provided.

18  Q.   What was -- what was the nature of that

19    conversation regarding appliance therapy?

20  A.   Just to recap what the board rules were.

21  Q.   And when you're saying, "board rules," you mean

22    the Texas State Board of Dental Examiners?

23  A.   Yes, sir.

24  Q.   And that would include the -- any

25    administrative rules of the board, the dental board?

Page 24

 1  A.   I don't think it really had so much to do with

 2    administrative.

 3  Q.   Okay.  Would it have concerned discussion of

 4    the Dental Practice Act?

 5  A.   I'm not certain, really, where it would fall.

 6  Q.   Okay.  Did you review any documents prior to

 7    this deposition?

 8  A.   I perused the orthodontic portion of the Texas

 9    Medicaid manual.

10  Q.   That's the Texas Medicaid Provider Procedures

11    Manual?

12  A.   Yes, sir.

13  Q.   Do you recall which year of the manual you

14    reviewed?

15  A.   It was either -- between 2006 and 2008.

16  Q.   And did you read the entire manual or just the

17    section pertaining to dental?

18  A.   Really, more specifically, I just perused the

19    orthodontic portion of the dental portion.

20  Q.   Okay.  And did -- did reviewing the -- is it

21    okay if I refer to that as either the manual or the

22    TMPPM?

23  A.   Yes, sir.

24  Q.   When you reviewed the TMPPM, did that refresh

25    your recollection on the subject matter?
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 1  A.   Somewhat, yes, because it's been quite some

 2    time.

 3  Q.   Did you review any previous deposition

 4    transcripts prior to coming here today?

 5  A.   No, sir.

 6  Q.   Other than your perusal of the -- a portion of

 7    the dental section of the TMPPM, did you review any

 8    other documents prior to this deposition?

 9  A.   No.

10  Q.   Did you bring any documents with you here

11    today?

12  A.   No, sir.

13  Q.   Okay.  Today we are primarily going to be

14    talking about the timeframe, excuse me, between

15    September 7th, 2007 through 2012.  Is that okay?

16  A.   Yes, sir.

17  Q.   And I might ask you a little bit of background

18    leading up to that time period, but that's going to be

19    our primary focus today.  And if you're unclear, for any

20    reason, on the timeframe that we are speaking about,

21    please ask me to clarify the timeframe because I

22    understand that there might be differences in your

23    answer based on the year that we are speaking about.

24        And do you understand that the September

25    7th, 2007 through the end of February 2012 is the
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 1    operative timeframe in the petition in this matter?

 2  A.   Roughly I realize that, yes, sir.

 3  Q.   Okay.  And, Dr. Malouf, were you previously the

 4    owner of All Smiles Dental Center?

 5  A.   Yes, sir.

 6  Q.   And I understand that All Smiles Dental Center

 7    had a number of, I guess, corporate iterations, whether

 8    it was a PA or a PC.  And there were also some

 9    additional related clinics that were doing business as

10    All Smiles Dental Center that had their own LLCs; is

11    that correct?

12  A.   Yes, sir.

13  Q.   And throughout the deposition would it be okay

14    if I collectively refer to all those clinics as All

15    Smiles?

16  A.   Yes, sir.

17  Q.   And you'll understand what I'm talking about?

18  A.   Yes, sir.

19  Q.   Okay.  And when I refer to them as All Smiles,

20    or I might specify All Smiles orthodontic clinics or All

21    Smiles general dentistry clinics, my intent is to cover

22    all of those clinics that are under that umbrella, and I

23    will assume that your answer applies to all those

24    clinics, unless you otherwise specify.  Is that fair?

25  A.   Yes, sir.
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 1  Q.   Dr. Malouf, what is your current address?

 2  A.   10711 Strait Lane, S-t-r-a-i-t, in Dallas,

 3    Texas 75229.

 4  Q.   And do you own that home?

 5  A.   Yes, sir.

 6  Q.   Do you own any other properties, any other

 7    residential properties?

 8  A.   Do I own any other residential properties?

 9  Q.   Yes, sir.

10  A.   No, sir.

11  Q.   Do you own any commercial properties?

12  A.   Not personally.

13  Q.   When you say, "not personally," what do you

14    mean by that?

15  A.   Via an entity.

16  Q.   Okay.  Let me maybe rephrase a couple of those

17    questions then.

18        Are there any properties, whether they are

19    commercial or residential, that you own -- excuse me,

20    that are -- that are owned by a company that is

21    controlled by you?

22  A.   I'm not certain how to answer that question.

23  Q.   Sure.  Are there any properties that are owned

24    by a trust that you have control over?

25  A.   No.

Page 28

 1  Q.   Are you currently the owner of any companies?

 2  A.   Yes.

 3  Q.   What companies do you currently own?

 4  A.   Regardless of whether there's activity or not?

 5  Q.   Yes.  Yes.

 6  A.   Okay.  So I have a beverage company that I was

 7    a founder of called Dale Beverage Group, LL --

 8    D-a-l-e --

 9  Q.   Okay.

10  A.   -- Beverage Group, LLC.

11  Q.   And, I'm sorry, I have to interrupt.  Does the

12    Dale Beverage Group own any properties?

13  A.   No.

14  Q.   Okay.  And what I'll do, Dr. Malouf, as you

15    give me a list, I'll probably interject and ask if that

16    company owns any properties so we can --

17  A.   Yes, sir.

18  Q.   -- get that squared away.

19  A.   I was the owner -- or I still am the owner of

20    Smiletastic Dental & Orthodontics, PLLC.

21  Q.   Okay.  And does Smiletastic own any property?

22  A.   No, sir.

23  Q.   Okay.

24  A.   I'm still the owner of M5 Holdings, LLC.

25  Q.   And does that entity own any property?
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 1  A.   No, sir.

 2  Q.   Okay.

 3  A.   Now, if I can just kind of recall the question

 4    to make sure that I'm answering --

 5  Q.   Sure.

 6  A.   -- this right, so --

 7  Q.   Sure.  I was asking for any companies that --

 8    maybe I could ask this a little bit better.

 9        Are there any companies that you own or

10    control that also own property?

11  A.   Again, I respectfully say I don't know exactly

12    how to answer that whole question because I could be a

13    member of an entity that -- not necessarily control it.

14  Q.   Sure.  How about something where you own 50

15    percent or more that also owns property.

16  A.   No.

17  Q.   So you might be a partial -- you might be a

18    minority owner in a company that owns some property?

19  A.   Yes, sir.

20  Q.   Any of those -- do you have any interest in

21    real estate other than the house that you -- where you

22    currently reside at 10711 Strait Lane?

23  A.   Reask the question.

24  Q.   Sure.  I'm sorry.  Do you have any -- any

25    interest in any real properties other than 10711 Strait

Page 30

 1    Lane?

 2  A.   Yes, sir.

 3  Q.   Okay.  And what -- what are those properties?

 4  A.   Okay.  In my personal name I own a piece of

 5    commercial land in Fort Worth.

 6  Q.   Okay.

 7  A.   It's approximately two acres.  I believe the

 8    address, if you would like that --

 9  Q.   Sure.

10  A.   -- is 5720 East Rosedale.

11  Q.   Okay.  In Fort Worth?

12  A.   Yes, sir.

13  Q.   Any other?

14  A.   I have an interest in a professional building

15    in Arlington.

16  Q.   Do you know the address of that?

17  A.   It's 2628 Matlock Road.

18  Q.   Okay.

19  A.   And I believe that's it.

20  Q.   Okay.  Dr. Malouf, when did you -- I'm sorry,

21    strike that.

22        Dr. Malouf, are you currently married?

23  A.   Yes, sir.

24  Q.   And your wife is Leanne Malouf?

25  A.   Yes, sir.
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 1  Q.   And I don't want you to say their names, but

 2    you have children?

 3  A.   Yes.

 4  Q.   And they currently reside with you?

 5  A.   Yes.

 6  Q.   Three children; is that correct?

 7  A.   Yes.

 8  Q.   Does anybody else, other than your wife and

 9    children, reside with you at your current residence?

10  A.   Yes.

11  Q.   And who is that?

12  A.   My mother-in-law.

13  Q.   Anybody other than family live with you at that

14    address?

15  A.   No, sir.

16  Q.   Okay.  Dr. Malouf, you are a licensed dentist

17    in the state of Texas?

18  A.   Yes, sir.

19  Q.   And when did you attend undergraduate

20    university?

21  A.   I believe it was '83 through '86.

22  Q.   And where did you attend?

23  A.   At the time it was called Southwest Texas

24    State, which is now referred to as Texas State

25    University.

Page 32

 1  Q.   In San Marcos?

 2  A.   Yes, sir.

 3  Q.   And you graduated from there?

 4  A.   No, sir.

 5  Q.   Where did you -- did you receive a degree

 6    from -- an undergraduate degree?

 7  A.   I got early acceptance to dental school.

 8  Q.   Okay.  And where did you go to dental school?

 9  A.   University of Texas Health Science Center in

10    San Antonio.

11  Q.   And when did you graduate from dental school?

12  A.   1990.  May, I believe.

13  Q.   And you received a DDS degree?

14  A.   Yes, sir.

15  Q.   And did you become licensed as a dentist

16    shortly thereafter?

17  A.   Yes, sir.

18  Q.   Following your graduation from dental school,

19    did you attend any other postgraduate university

20    courses?

21  A.   If I understand correctly, no.

22  Q.   Okay.  You didn't proceed on to receive a

23    Master's in orthodontics --

24  A.   No, sir.

25  Q.   -- or anything like that?
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 1        Did you attend any orthodontic residency

 2    program?

 3  A.   No, sir.

 4  Q.   Any other dental specialty residency?

 5  A.   No.

 6  Q.   After graduating from dental school did you go

 7    to work as a dentist?

 8  A.   Yes, sir.

 9  Q.   Did you work as an associate with an ongoing

10    practice or did you start your own practice?

11  A.   I was an associate for a short time and then

12    shortly thereafter purchased a practice.

13  Q.   Okay.  Approximately when was that?

14  A.   Which portion, please?

15  Q.   I'm sorry.  Approximately when did you purchase

16    your own practice?

17  A.   Approximately 1991.

18  Q.   And at that practice -- did you offer

19    orthodontia services at that practice?

20  A.   Yes, sir.

21  Q.   Did you practice orthodontia at that time?

22  A.   In my initial -- yes.  I mean, I did.

23  Q.   Okay.  And what -- did you take continuing

24    education classes to gain experience with orthodontia?

25  A.   Yes, sir.

Page 34

 1  Q.   What types of classes did you take, if you can

 2    recall?

 3  A.   I took several hundred hours of continuing

 4    education with AOS.

 5  Q.   And when you say, "several hundred hours," was

 6    that between your graduation in 1990 and the opening of

 7    your -- your dental practice in 1991, or was that over a

 8    longer period of time?

 9  A.   No, it was over a longer period of time.

10  Q.   Do you recall about how much you would have

11    taken prior to providing orthodontia services?

12  A.   Prior to -- just to be clear, I think, you

13    know, once I acquired or became -- bought that practice,

14    it wasn't necessarily day one, it was kind of a buildup,

15    if you will.

16  Q.   Sure.

17  A.   So, obviously, still new to the practicing

18    environment and acquiring skills, but shortly thereafter

19    I took a nine-month-long course with AOS and they

20    encourage you to concurrently treat as you were going

21    through the process.

22  Q.   So suffice to say probably by the mid- to late

23    '90s you were practicing orthodontia?

24  A.   Yes, sir.

25  Q.   Do you recall the name of the -- your practice
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 1    that you purchased in 1991?

 2  A.   It was a private practitioner's office.  I

 3    believe his name was Robert L. Hunnicutt.

 4  Q.   I'm sorry.  Maybe I asked a bad question.

 5    What -- what did you name the practice once you took

 6    over?

 7  A.   I think it was just Richard J. Malouf, DDS, PC,

 8    I believe.

 9  Q.   Just a sole practitioner's office?

10  A.   Yes, sir.  Yes, sir.

11  Q.   Did you employ any other dentists or

12    orthodontists at that -- at that office?

13  A.   I had some time where I had, you know, some

14    temporary help, but no orthodontists, that I can recall.

15  Q.   Do you recall if anybody, other than yourself,

16    was providing orthodontia services at that -- that

17    practice that we're discussing?

18  A.   I don't recall.

19  Q.   Approximately, or if you can remember

20    precisely, how long did you own and operate that clinic

21    that we are discussing?

22  A.   Roughly about 13 years.

23  Q.   About 13 years.  So around 2000 -- probably

24    2003, 2004?

25  A.   I think -- yeah, that's probably fairly
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 1    accurate.

 2  Q.   At some point you -- you founded All Smiles

 3    Dental Center?

 4  A.   Yes, sir.

 5  Q.   Other than All Smiles Dental Center, and the

 6    practice that we were just discussing that you purchased

 7    in 1991, were there are any other dental offices that

 8    you worked at in the interim time period?

 9  A.   I need some clarification on that.

10  Q.   Sure.  Sure.  We talked about your graduation

11    from dental school in 1990.

12  A.   Yes.

13  Q.   Then you briefly worked as an associate.

14  A.   Yes.

15  Q.   Then you purchased the practice from -- I think

16    you said it was Dr. Hunnicutt you purchased that

17    practice --

18  A.   Correct.

19  Q.   -- and you operated that practice for

20    approximately 13 years.  Were there any other businesses

21    where you provided dental services between, say, 1990

22    and the founding of All Smiles?

23  A.   No.

24  Q.   And as we have sort of referenced here,

25    ultimately you founded All Smiles Dental Center?
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 1  A.   Yes, sir.

 2  Q.   Do you recall approximately when that was?

 3  A.   I believe around 2002.

 4  Q.   Was it originally one office or multiple

 5    offices?

 6  A.   The inception really was the acquisition of two

 7    offices that had belonged to a previous dentist who had

 8    passed away.

 9  Q.   Okay.  So All Smiles grew out of two new

10    offices as opposed to the office that you had been

11    operating starting in and around 1991?

12  A.   I grew out of one office -- well, two offices.

13    One of which had no equipment.  It was just a previous

14    office.  Another one still had equipment but had been

15    shut down for six or eight months.

16  Q.   Okay.  Do you recall the addresses of those

17    first All Smiles offices?

18  A.   I believe one was 1111 Irving Heights

19    Boulevard.  I don't recall the second one because it was

20    a little suite and it was in Pleasant Grove area.

21  Q.   I'm not too familiar with the metroplex.  Is

22    that -- is that Dallas/Fort Worth?

23  A.   That's in Dallas.

24  Q.   Okay.

25  A.   But I just -- I can't recall exactly.
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 1  Q.   We might discuss a number of clinics and

 2    addresses at some point in this deposition.  And if you

 3    do recall, please just let me know.

 4  A.   Sure.

 5  Q.   The clinic that you began operating in 1991,

 6    did you sell that clinic?  Did it become part of the All

 7    Smiles offices or some other thing?

 8  A.   Really just kind of -- you know, sadly kind of

 9    blended in to the All Smiles umbrella.

10  Q.   Do you recall the address or general location

11    of that office?

12  A.   Yes, sir.

13  Q.   And what is that?

14  A.   Well, for about, I would say, the majority of

15    the time it was 3100 Matlock Road.  There's a suite

16    number there and I don't want to misquote that number.

17  Q.   Sure.  That's okay.

18  A.   But that's where most of the -- probably at

19    least 12 or so years of that was conducted there.  And

20    then it moved to 2628 Matlock Road.

21  Q.   And that's in Arlington, Texas?

22  A.   Yes, sir.

23  Q.   And is that the office that became known as the

24    All Smiles Arlington office?

25  A.   Yes, sir.
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 1  Q.   Now, when you founded All Smiles, were you --

 2    what types of patients were you seeing, adults or

 3    children or both?

 4  A.   Well, at the time I was -- I mean, the All

 5    Smiles portion was more dedicated towards pediatric

 6    population, but I still had my previous practice which

 7    catered to mostly adults.

 8  Q.   And did you -- did you accept insurance at

 9    that -- insurance patients at that office?

10  A.   At the --

11  Q.   At the outset of All Smiles.

12  A.   If you could --

13  Q.   Yeah.  That's a bad question.  Let me -- let me

14    clarify that.

15        When you first founded All Smiles, so

16    let's say around 2002 to, say, 2004 --

17  A.   Yes, sir.

18  Q.   -- were you seeing patients -- were you seeing

19    Medicaid patients at that time?

20  A.   Yes, sir.

21  Q.   And were you seeing also patients who had

22    private insurance, like Delta Dental?

23  A.   Yes, sir.

24  Q.   And were you also seeing patients that would

25    pay cash?
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 1  A.   Yes.

 2  Q.   Do you recall at that -- at that time in, say,

 3    2002 to 2004, was All Smiles offering orthodontia

 4    services to patients?

 5  A.   I don't think we started offering orthodontia

 6    services for Medicaid patients until late 2004.

 7  Q.   So sometime around late 2004 you believe is

 8    when the ortho portion of All Smiles sort of took off?

 9  A.   Well, that's when we started.

10  Q.   Okay.

11  A.   Yes, sir.

12  Q.   Fair enough.  And at that time -- when do you

13    believe that All Smiles became first involved with

14    providing services to Medicaid patients?

15  A.   2002.

16  Q.   So from 2002 until sometime in 2004 you were

17    providing only general dentistry services to patients?

18  A.   I think that's fair.

19  Q.   And, I'm sorry, I should have clarified that

20    question.

21        You were providing general dentistry

22    services only to Medicaid patients?

23  A.   Yes, sir.

24  Q.   And when you began -- excuse me.  When All

25    Smiles began providing orthodontia services to patients
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 1    in 2004, how many doctors were performing those

 2    services -- excuse me, providing those services at All

 3    Smiles?

 4  A.   I believe at that initial 2004 when we first

 5    started --

 6  Q.   Yes, sir.

 7  A.   -- I believe I was the only one at that time.

 8  Q.   Prior to providing Medicaid orthodontic

 9    services to patients, what did you know about the

10    Medicaid orthodontia program?

11  A.   As a whole or the orthodontic portion?

12  Q.   Just the orthodontic portion.

13  A.   I didn't know a lot.  It was definitely

14    something we had to study.

15  Q.   And did you study to get yourself

16    knowledgeable?

17  A.   Yes, sir.

18  Q.   And what did you study to make yourself

19    knowledgeable?

20  A.   Well, I mean, I think it was a compilation of

21    things.  Obviously the manual, which is where you kind

22    of refer to get your definitions and stuff from.  We

23    also went to a -- what I understood to be a

24    Medicaid-sponsored orthodontic course.  We had Medicaid

25    reps come to the office and we had a list of questions
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 1    and -- so I think, for the most part, that was it.

 2  Q.   So were talk -- and those answers pertain to

 3    that timeframe of, say, '02 to '04 as you were getting

 4    yourself familiar with the program?

 5  A.   I think more specifically '04-ish as it relates

 6    to the orthodontic part.

 7  Q.   Okay.

 8  A.   Because we were already kind of -- we were

 9    still -- obviously there's some acclimation to the

10    program because it's different than private practice,

11    but the general dental seemed more straightforward, and

12    some of the semantics seemed to play a big role in the

13    orthodontia field.

14  Q.   That was your opinion going back at least to

15    2004?

16  A.   Yes, sir.

17  Q.   You mentioned that you attended what you

18    believe to be a Medicaid-sponsored course.  Do you

19    recall where and when that course was held?

20  A.   I remember it being at the -- I believe it was

21    the Scottish Rite Hospital off of Oak Lawn, and it was

22    shortly -- I learned about the course after we had a rep

23    come to our office and she mentioned he was going to be

24    giving a scoring course.  And that was kind of my

25    first -- outside of our own little, you know, knowledge
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 1    base kind of delving outside to get another perspective

 2    on Medicaid ortho.

 3  Q.   And do you recall who put on this course?

 4  A.   I remember Dr. Paul Dunn conducted that course.

 5  Q.   And was -- at that time was Dr. Dunn employed

 6    by the Texas Health and Human Services Commission or

 7    Texas Medicaid in any way?

 8  A.   I have no knowledge of that.

 9  Q.   So you believe it to be a Medicaid-sponsored

10    course because a rep had told you that the course was

11    happening?

12  A.   Yes, sir.

13  Q.   Do you recall any specific instructions that

14    were given during that -- during that course?

15  A.   I just recall, basically, his take on how to

16    score orthodontic cases in the Medicaid arena.

17  Q.   Do you recall who the representative was who

18    directed you towards that course?

19  A.   I believe her name was Rita Martinez.

20  Q.   Rita Martinez.

21  A.   We had another rep come along with her and

22    her -- I don't recall her whole name, but it was Olga

23    something or other.

24  Q.   You remember somebody named Olga --

25  A.   Yes, sir.
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 1  Q.   -- and Rita Martinez?

 2  A.   Yes, sir.

 3  Q.   Could it be Olga Fletcher, does that name ring

 4    a bell?

 5  A.   It does ring a bell, but I don't recall if

 6    that's the Olga or not.

 7  Q.   Okay.  Now, at some point, Dr. Malouf, you had

 8    to become enrolled in the Medicaid program to provide

 9    services to Medicaid patients; is that correct?

10  A.   Yes, sir.

11  Q.   Do you recall when you first became enrolled as

12    a Medicaid provider?

13  A.   Not specifically, but --

14  Q.   Okay.

15  A.   -- I'm assuming it's probably in the 2002

16    timeframe.

17  Q.   Okay.  Did you understand that participation in

18    the Medicaid program was voluntary?

19  A.   Yes, sir.

20  Q.   And you understood that Medicaid had various

21    rules which governed the program?

22  A.   Yes.

23  Q.   And did you understand that as a Medicaid

24    provider you -- when enrolling you would enter into

25    contractual agreements with the Health and Human
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 1    Services Commission?

 2  A.   Yes.

 3  Q.   And did you understand that whether it was a

 4    private practice of one doctor or a massive clinic of a

 5    thousand doctors, Medicaid providers were all bound by

 6    the same rules?

 7  A.   Yes.

 8  Q.   I'm going to hand you what we've marked as

 9    Exhibit 12.

10  A.   Okay.

11  Q.   And, Dr. Malouf, we have done our best to make

12    sure we've redacted any sensitive information, such as a

13    social, off of here.  If you do notice any, please let

14    us know and we'll make sure we get that redacted.

15  A.   Yes, sir.

16  Q.   And once you've taken a look through this,

17    please just let me know.

18  A.   (Witness reviewing document).  Yes, sir.

19  Q.   Okay.  Do you recognize this document,

20    Dr. Malouf?

21  A.   Faintly.

22  Q.   Okay.  Would you agree with me that this is an

23    application that was submitted to enroll a group in

24    Texas Medicaid?

25  A.   Looks like it, yes.
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 1  Q.   Okay.  And that group is All Smiles Dental

 2    Center?

 3  A.   Yes, sir.

 4  Q.   And it looks like, if you look at -- it's the

 5    third page of the document, which I think you're looking

 6    at right now.  It looks like the address is on Abrams?

 7  A.   Yes.

 8  Q.   And was that a clinic, an All Smiles clinic?

 9  A.   Yes.

10  Q.   And if you look -- about the middle of that

11    page there's a number of check boxes and it looks like

12    you were off -- offering both general dentistry and

13    orthodontia services, among others, to the public at

14    that location?

15  A.   Yes.

16  Q.   Do you see where it says:  "List any Existing

17    Texas Medicaid Provider Numbers," just above where it

18    says "Specialty" on that page?

19  A.   Okay.  Yes, sir.

20  Q.   Do you recognize those numbers?

21  A.   No.

22  Q.   Do you recognize that -- you don't recognize

23    those numbers at all?

24  A.   No.  I suspect they were a provider number we

25    had.
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 1  Q.   Sure.  Do you recall -- do you recall these

 2    numbers being referred to as a TPI or a Texas provider

 3    identifier number?

 4  A.   Yes, sir.

 5  Q.   If I say TPI, you know what I'm talking about?

 6  A.   Yes, sir.

 7  Q.   Do you recall having a personal TPI?

 8  A.   Yes.

 9  Q.   And offhand do you recall what that number was?

10  A.   No.

11  Q.   If you look at the next page of that exhibit,

12    do you see a signature on the bottom of that page?

13  A.   Yes.

14  Q.   Is that your signature?

15  A.   Looks like it, yes.

16  Q.   If you could flip ahead to the -- I think it's

17    the third to last page of this exhibit.  At the top it

18    says:  National Heritage Insurance Company (EFT)

19    Authorization Agreement, do you see that page?

20  A.   Yes, sir.

21  Q.   And is that your signature on that page as

22    well?

23  A.   Yes, sir.

24  Q.   Is that something you would have personally

25    signed?
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 1  A.   Yes.

 2  Q.   Do you recall if you personally filled out the

 3    application contained in this exhibit?

 4  A.   Probably not.

 5  Q.   Okay.  Somebody else would have done that --

 6  A.   Yes.

 7  Q.   -- that worked with you or for you?

 8  A.   Yes, sir.

 9  Q.   Do you recall who that might have been?

10  A.   Again, timeframes that long ago are hard to

11    frame up and tell you exactly who because I can't

12    recall, you know, when one person started or another,

13    but --

14  Q.   Sure --

15  A.   -- for the most part Stacy Riddler was

16    responsible for a lot of these applications.  Now,

17    whether she was with me at this particular time, I don't

18    remember exactly when, but she would be my answer on it.

19  Q.   That's -- that's fair.  And do you understand

20    that this application contained an agreement that was

21    being made with, effectively, Texas Medicaid?

22  A.   Yes.

23  Q.   And that agreement contained certain rules and

24    limitations?

25  A.   Yes.
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 1  Q.   You can set this one aside.

 2        I'm going to hand you now, Dr. Malouf,

 3    what has been marked as Exhibit 13.

 4  A.   Thanks.

 5  Q.   And please take a moment to look over that and

 6    let me know when you're finished.

 7  A.   (Witness reviewing document).  There's a lot

 8    of -- a lot of document here, but go right ahead.  I

 9    don't want to hold you up.

10  Q.   Sure.  Dr. Malouf, do you recognize this

11    document?

12  A.   It looks like a provider application for Texas

13    Medicaid & Healthcare Partnership.

14  Q.   Okay.  And it's -- it looks like it's dated

15    January 16, 2008?

16  A.   Yes.

17  Q.   And Stacy Riddler actually signed the cover

18    letter that went along with this?

19  A.   Yes.

20  Q.   Do you believe that it would have been Stacy

21    who would have filled out much of this form?

22  A.   I do.

23  Q.   At the top it's -- excuse me.  On Page 1 it

24    states, "Lewisville Smiles, PLLC."

25  A.   Yes.
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 1  Q.   And Lewisville Smiles was part of the All

 2    Smiles family, for lack of a better term?

 3  A.   Yes.

 4  Q.   Is that what would have been referred to as the

 5    Lewisville office?

 6  A.   Yes.

 7  Q.   The address that's listed below Lewisville is

 8    9090 Skillman Street in Dallas.  Is that the location of

 9    the clinic?

10  A.   No.

11  Q.   What is the 9090 Skillman Street address?

12  A.   That served as a corporation administrative

13    office.

14  Q.   So no -- no patient services were provided at

15    that location?

16  A.   No.

17  Q.   And if you look at the body of the letter on

18    Page 1 of Exhibit 13, it states that:  "We are a new

19    company that needs to establish a new Group TPI"?

20  A.   Yes.

21  Q.   And then it lists Lewisville Smiles, PLLC

22    listed at 501 N. Interstate 35 in Lewisville?

23  A.   Yes.

24  Q.   And was that the address of the clinic?

25  A.   I believe that's right.
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 1  Q.   And the letter also asks for three performing

 2    providers to be enrolled as part of the group?

 3  A.   Yes.

 4  Q.   And those three providers are you, Dr. James

 5    Varghese, and Dr. Erin Jameson?

 6  A.   Yes.

 7  Q.   To your knowledge was the Lewisville location

 8    enrolled in Medicaid prior to this enrollment

 9    application being sent in?

10  A.   I'm going to have to ask you to reask that

11    question.

12  Q.   Sure.  You understand that -- do you understand

13    that this application was to receive a -- a group TPI

14    for the Lewisville Smiles location?

15  A.   I think that's correct, right.

16  Q.   And also this application was requesting

17    individual TPIs for you, for Dr. Varghese, and

18    Dr. Jamesen that were tied to this Lewisville location?

19  A.   I understand that, yes.

20  Q.   So prior to establishing a TPI for Lewisville

21    Smiles, PLLC, had the office located at 501 N.

22    Interstate 35 in Lewisville, Texas ever been enrolled

23    with the Medicaid program?

24  A.   I don't recall.

25  Q.   Let's take a look through a few pages of this

Page 52

 1    exhibit.  It looks like if we turn to the bottom of the

 2    page it says Page 3.  I'm sorry.  Let's go back to where

 3    it says Page 2.  The top of that says, "Dental Provider

 4    Enrollment Application"?

 5  A.   Yes, sir.

 6  Q.   And do you see that, excuse me, it states that

 7    the applicant is enrolling as a group?

 8  A.   Yes.

 9  Q.   And the specialties listed are both general

10    dentistry and orthodontia?

11  A.   Yes.

12  Q.   And moving over to Page 3, the next page.

13    Under Section B.  Do you see that?

14  A.   Yes, sir.

15  Q.   And do you see that there is, again,

16    Dr. Varghese, Dr. Jameson and your name is written down

17    there?

18  A.   Yes.

19  Q.   And it states that these are the three

20    providers who will be performing services as part of

21    this group?

22  A.   Yes.

23  Q.   At the time of enrollment are there any other

24    doctors other than Dr. Varghese, Dr. Jameson and

25    yourself who are providing services at Lewisville
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 1    Smiles?

 2  A.   I can't recall.

 3  Q.   At the bottom of Page 3, is that your

 4    signature?

 5  A.   Yes, sir.

 6  Q.   And that you personally signed that?

 7  A.   Yes.

 8  Q.   And it looks like in Section C there you

 9    requested the ability to submit claims electronically?

10  A.   Yes.

11  Q.   What's your understanding of what that means?

12  A.   Instead of sending in a hard copy or paper

13    claim you can do it via some electronic portal.

14  Q.   And when we are talking about claims, we are

15    talking about a claim for payment based on a service

16    rendered?

17  A.   Yes.

18  Q.   Okay.  I would like you to look at the next

19    page, which says Page 4 at the bottom.  And I guess --

20    look at Page 4 and 5 together, please, of this exhibit.

21    The bottom of Page 5, is that your signature?

22  A.   Yes, sir.

23  Q.   And going back to Page 4 where it says, "Part

24        1:  Provider Information," it lists Lewisville Smiles,

25    PLLC as the provider name?
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 1  A.   Yes.

 2  Q.   And then the DBA is All Smiles Dental

 3    Orthodontics?

 4  A.   Yes, sir.

 5  Q.   And this -- what we're looking at on Pages 4

 6    and 5 of this exhibit, it's the Health and Human

 7    Services Commission, Medical Assistance Program and, in

 8    parentheses, Medicaid Dental Provider Agreement?

 9  A.   Yes, sir.

10  Q.   And it states in large capital letters:  "THIS

11    FORM IS REQUIRED FOR ALL APPLICANTS"?

12  A.   Where do you see that part?

13  Q.   At the top of Page 4.

14  A.   I mean, I see what you mean about dental

15    provider agreement.  What was this --

16  Q.   One page -- one page over there.  Yeah.  It

17    says in large capital letters:  "THIS FORM IS REQUIRED

18    FOR ALL APPLICANTS."

19  A.   Oh, yes, sir.

20  Q.   So you signed this on behalf of Lewisville

21    Smiles; is that correct?

22  A.   It looks like, yes.

23  Q.   Okay.  I would like you to look on Page 4.  And

24    the top clause right before it says the letter A states:

25    "In consideration of the payments authorized under this
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 1    Agreement, the Provider identified in Part I of this

 2    Agreement agrees or certifies."  And then it looks like

 3    it goes on to list A through L with some subparts.

 4  A.   Yes.

 5  Q.   I would like you to look at provision B, as in

 6    boy.

 7  A.   Yes.

 8  Q.   And do you agree that you were required to

 9    become familiar with the provisions and procedures of

10    the TMPPM and any bimonthly updates that govern delivery

11    of and payment for dental services?

12  A.   Yes.

13  Q.   And do you agree with me that you agreed that

14    the terms of the TMPPM, and any updates, are

15    incorporated into the agreement that's signed here?

16  A.   Okay.  Rephrase the question.

17  Q.   Sure.  The second -- excuse me.  The last

18    sentence of that -- that paragraph before the brackets

19    states:  "Provider further agrees that the terms of the

20    Manual," which is the TMPPM, "and bimonthly updates to

21    the Manual are incorporated into this Agreement"?

22  A.   Okay.  Yes, sir.

23  Q.   You understand that?

24  A.   Yes, sir.

25  Q.   And you understood at the time that you were
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 1    required to follow the terms of the Texas Medicaid

 2    Provider Procedures Manual?

 3  A.   Yes.

 4  Q.   And, in fact, Paragraph C states that you will

 5    comply with the provisions of the manual and any updates

 6    to the manual?

 7  A.   Yes.

 8  Q.   And the provider agrees to ensure that any

 9    employees, associates and agents acting on the

10    provider's behalf are -- excuse me, in fulfillment of

11    provider's responsibilities under this agreement are

12    complying with the relevant portions of the manual and

13    any updates to the manual?

14  A.   Yes.

15  Q.   And if you'll look at Paragraph E.  You certify

16    that any information -- excuse me, that all information

17    contained in all claims or encountered data submitted by

18    or on behalf of the provider is both true, complete, and

19    accurate; and can be verified by reference to source

20    documentation maintained by the provider in accordance

21    with the manual?

22  A.   Yes.

23  Q.   In Paragraph G you agree to comply with all

24    state and federal laws that regulate fraud, waste, and

25    abuse in the Medicaid program?
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 1  A.   Yes, sir.

 2  Q.   And would you agree with me that that includes

 3    the Texas Medicaid Fraud Prevention Act?

 4  A.   Yes, sir.

 5  Q.   And if you look at the next page, Page 5, under

 6    Paragraph L, sub 2, you agree to provide services to

 7    Medicaid recipients in the same manner, by the same

 8    methods, and at the same level and quality provided to

 9    the general public?

10  A.   Yes.

11  Q.   And I want you to also look -- let's move on.

12        Do you agree, Dr. Malouf, that you

13    completed the same paperwork with regards to Lewisville

14    Smiles, the agreement that we just were speaking about,

15    concerning your individual application for a TPI

16    associated with Lewisville Smiles?

17  A.   Could you repeat the question?  I'm sorry.

18  Q.   Sure.  As we looked at on this Exhibit 13 on

19    the first page, you were also enrolling as an individual

20    provider under the Lewisville Smiles group TPI?

21  A.   I don't know.

22  Q.   Take a look at the first page of Exhibit 13.

23  A.   Yes.

24  Q.   Second full paragraph.  It says:  "Under this

25    new Group TPI ... that you establish, I want to also
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 1    enroll 3 performing providers"?

 2  A.   Okay.

 3  Q.   So you agree that you were also enrolling an

 4    individual?

 5  A.   I think that's fair.

 6  Q.   And an individual was required to sign the

 7    Health and Human Services Commission Medical Assistance

 8    Program Dental Provider Agreement?

 9  A.   I guess so.

10  Q.   So in addition to binding the company, you

11    agree to be personally bound by those requirements?

12  A.   I suspect if I was a provider that I'm agreeing

13    to those same terms.

14  Q.   And ultimately you did receive -- strike that.

15        Along with Exhibit 13 there are individual

16    provider agreements that are signed.  It looks like

17    Dr. Jameson's name is on one, Dr. Varghese's name is on

18    one, and your name is on a third?

19  A.   That looks to be right.

20  Q.   Okay.  As the -- and you were -- Dr. Malouf,

21    from the founding of All Smiles until sometime in 2010

22    you were the sole owner; is that correct?

23  A.   Not entirely, no.

24  Q.   Okay.  What's incorrect about that statement?

25  A.   The initial founding of All Smiles was with a
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 1    partner and he was subsequently bought out.

 2  Q.   When was that partner bought out?

 3  A.   I can't recall, but it was early.

 4  Q.   Would it have been prior to 2007?

 5  A.   Yes.

 6  Q.   Do you recall who that partner was?

 7  A.   Clint Herzog.

 8  Q.   Clint Herzog?

 9  A.   Yes.

10  Q.   What -- do you recall what percentage ownership

11    you owned versus -- I assume it's Dr. Herzog?

12  A.   Yes, sir.

13  Q.   What percentage of All Smiles did you own

14    versus Dr. Herzog?

15  A.   I think we were just 50/50 partners at the

16    time.

17  Q.   And then sometime prior to '07 you became a 100

18    percent owner?

19  A.   I believe that's right, yes.

20  Q.   And then you retained 100 percent ownership

21    until you sold your -- the majority of your interest

22    sometime in 2000 -- late 2010; is that right?

23  A.   Mid.

24  Q.   Mid-2010?

25  A.   Yes, sir.

Page 60

 1  Q.   So as the -- as the owner for at least the time

 2    period of 2007 through the time you sold your ownership

 3    stake in the practice, what was your understanding of

 4    your responsibilities in terms of enrolling clinics and

 5    providers in the Medicaid program?

 6  A.   My understanding was to do the best I could to

 7    make sure we as a company understood the rules and try

 8    to do our best to make sure that we were compliant with

 9    those rules and to try to stay on -- excuse me, stay on

10    top of the changing of any of those rules, and to

11    further find answers when the manual wasn't necessarily

12    clear about what the rules were.  Had a responsibility

13    to make sure we rendered care to those in need despite,

14    you know, certain rules.  I think I had responsibility

15    to make sure the, you know, company did company

16    responsible things.  There is a long list, I think, of

17    responsibilities that come with that title.

18  Q.   Sure.

19        MR. REINSTEIN: I'm going to object to the

20    nonresponsive portions.

21  Q.   (BY MR. REINSTEIN)  Specifically in terms of

22    enrolling providers in clinics, what was your

23    understanding as to who needed to be enrolled as a

24    Medicaid provider?

25  A.   Any provider that was providing Medicaid
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 1    services needed to be enrolled.

 2  Q.   Okay.  And your -- All Smiles Dental Center

 3    contained multiple clinics, correct?

 4  A.   Yes.

 5  Q.   And what was your understanding with respect to

 6    provider enrollment across multiple clinics?

 7  A.   I think if they were under the same umbrella,

 8    my understanding was that you needed to have a group

 9    number.  And each subsequent -- or underneath that group

10    any providing -- any provider providing Medicaid

11    services had to have their own personal number.

12  Q.   So, in other words, let's just take the

13    examples of the Lewisville clinic, the Arlington clinic,

14    and the clinic that was -- had the address on Abrams.

15    Is it your understanding that if a doctor was to work at

16    all three of those locations, that doctor would need to

17    have a unique TPI for each location where he or she was

18    practicing?

19  A.   I think ultimately, yes, would be my answer.

20    Yes, but I think policies was changing throughout.

21  Q.   What policy was changing throughout?

22  A.   I don't necessarily -- if I may clarify that

23    statement.  I think, you know, just the understanding

24    the -- that the program wasn't the same throughout our

25    tenure.  In other words, there are more clarifications
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 1    that came to fruition by way of stakeholder meetings or

 2    updates, and things like that, that weren't necessarily

 3    as clear in the inception.

 4  Q.   Were you aware that you were enrolled as a

 5    provider at multiple locations?

 6  A.   Yes.

 7  Q.   And what is your understanding of why you were

 8    enrolled as a provider at multiple All Smiles locations?

 9  A.   Because if I was to perform a service at those

10    respective locations I would need a number in order to

11    bill.

12  Q.   And when you say you needed a number, you

13    mean -- do you mean you needed a number specific to that

14    location to bill?

15  A.   Yes.

16  Q.   And that would apply to any doctor who worked

17    for All Smiles?

18  A.   I think that's right.

19  Q.   What was -- what was your role in deciding

20    where various doctors would be performing services?

21  A.   I didn't have much of a role in that.

22  Q.   Whose role would that have been to decide where

23    the doctors would go to perform services?

24  A.   I think primarily it would have been Stacy

25    Riddler's role.
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 1  Q.   Dr. Malouf, did you understand that being

 2    enrolled as a Medicaid provider was a prerequisite for

 3    being able to submit a claim for payment for a service

 4    provided to a Medicaid patient?

 5  A.   Can I have you bracket up a timeframe for that

 6    question?

 7  Q.   Sure.  Between 2007 -- let's say September 2007

 8    and July 2010 was it your understanding that being

 9    enrolled as a Medicaid provider was a prerequisite for

10    being able to bill Medicaid for a service that was

11    rendered to a Medicaid patient?

12  A.   Not a hundred percent, no.

13  Q.   Okay.  What do you disagree with in that

14    statement?

15  A.   Well, my understanding was if you -- if a

16    Medicaid-credentialed doctor was overseeing the practice

17    of another doctor that not necessarily the

18    treatment-providing doctor had to be credentialed.

19  Q.   And when you say, "overseeing," what do you

20    mean by overseeing?

21  A.   Taking responsibility for the work.

22  Q.   And when you say, "taking responsibility for

23    the work," does that -- strike that.

24        Did your answer mean that the doctor

25    taking responsibility for the work had to be present
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 1    while the work was being performed or in your view was

 2    that not necessary?

 3  A.   Again, I refer to the clarity of the policy as

 4    it changed and what we knew at the time versus what we

 5    came to know.

 6  Q.   Okay.  Let's --

 7        MR. REINSTEIN: I'm going to object to

 8    that as being nonresponsive.

 9  Q.   (BY MR. REINSTEIN)  You're stating that it was

10    okay to bill for a provider -- your belief was that it

11    was okay for services to be billed under the name of a

12    doctor other than the doctor who actually saw the

13    patient, is that -- is that your position?

14  A.   My position, really, has to do with the

15    information we received from TMHP that was a direct

16    result of either an error on the part of TMHP or an

17    updating of their system or information that we received

18    on how to deal with situations where either a provider

19    application was lost or a taxonomy code was changed or

20    something beyond our control directed us to bill a

21    certain way.

22        MR. REINSTEIN: Okay.  Again, I'm going to

23    object to the nonresponsive portion of the answer.

24  Q.   (BY MR. REINSTEIN)  Dr. Malouf, I'm just trying

25    to get a clear understanding of whether you believe
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 1    the -- let me start over and see if I can express this

 2    in a way that we can make sure we're on the same page

 3    here.

 4        It sounds like, from what you're telling

 5    me, Dr. Malouf, you believe that it was appropriate for

 6    a different doctor, other than the doctor who performed

 7    the services, to bill.  Is that -- is that an accurate

 8    statement?  And understanding that you have an

 9    explanation, but is that generally correct what I'm

10    saying, the premise that I'm saying here?

11  A.   I think -- yes.  I mean, basically --

12  Q.   Sure.

13  A.   -- at the time, yes, I think that's right.

14  Q.   And was it your understanding that the doctor

15    under whom the services were billed had to be onsite

16    while those services were being performed or delivered?

17  A.   I have to -- my answer, again, not to be

18    difficult, but it would have been different then as it

19    is today.

20  Q.   And that's fair.  Okay.  What did you know at

21    the time?  Or what did you understand at the time?

22  A.   At the time I understood it to be okay to bill

23    under the credentialed provider, even though that

24    provider may or may not have provided the services, as

25    long as that provider took responsibility for the work

Page 66

 1    that was done by the other provider, credentialed or

 2    not.

 3  Q.   Okay.  And the provider that was taking

 4    responsibility in order to bill under that provider's

 5    name, did that provider need to be onsite while the

 6    services were being provided?

 7  A.   In my early understanding, no.

 8  Q.   In your later understanding?

 9  A.   Yes.

10  Q.   And when did you come to that later

11    understanding?

12  A.   I think I read a definition that came out of a

13    stakeholders meeting 2011, 2012, sometime in that

14    timeframe.

15  Q.   Okay.  And do you recall what that stakeholder

16    meeting was?

17  A.   It was a meeting regarding, you know, policy

18    updates, questions proposed regarding, you know, that

19    very topic.  Does the treating provider -- you know,

20    they posed certain questions and there was a -- there

21    were answers that were received as correct or not

22    correct, those kinds of things.

23  Q.   And was that stakeholder meeting in the Dallas

24    area?

25  A.   It was in Austin.
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 1  Q.   It was in Austin.  Okay.  Do you recall -- you

 2    said 2011 or '12?

 3  A.   Yes.

 4  Q.   So I'm guessing you don't recall more

 5    precisely?

 6  A.   I don't exactly, no.

 7  Q.   Did you ever use your TPI to submit claims for

 8    reimbursement for work that was provided by Dr. Shobe?

 9  A.   Did I?

10  Q.   Yes.

11  A.   No.

12  Q.   Did somebody on your behalf?

13  A.   According to your allegations, yes.

14  Q.   Okay.  Did -- Dr. Malouf, at any point was your

15    TPI used to bill for services that you did not

16    personally render?

17  A.   I've come to learn that, yes, that has

18    occurred.

19  Q.   At the time you did not know?

20  A.   No, I did not.

21  Q.   When did you come to learn that services were

22    being billed under your name?  Excuse me, for work that

23    was provided by others?

24  A.   When -- when the State alleged that I had done

25    so.
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 1  Q.   And prior to that you had no knowledge, one way

 2    or another, whether your TPI was being used to submit

 3    claims for payment for services that were provided by

 4    other associate doctors?

 5  A.   The only exception to that would be we received

 6    instruction that if I were supervising a doctor, that we

 7    could use my number to bill for that doctor's work.  So

 8    that would be the exception to that question or answer.

 9  Q.   Okay.  Let's break that down a little bit.  Who

10    did you receive that instruction from?

11  A.   I mean, I can't sit here and recall what that

12    person's name was, but, you know -- you know, as a

13    company we have certain roles and those are divvied up

14    amongst various individuals.  And when we have issues

15    relating to credentialing or billing, people in those

16    respective departments call to get answers.

17  Q.   Okay.  Let me -- let me follow up this way.

18        Did -- were you personally told that it

19    was okay to bill in the way you've described, or did one

20    of your staff members pass that message on to you?

21  A.   I would have to defer -- or say latter of those

22    two.  A staff member relayed that to me.

23  Q.   Okay.  What staff member would have relayed

24    that instruction to you?

25  A.   I, again, don't want to guess, but it would
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 1    have to have been somebody in billing or collections.

 2  Q.   Someone in billing or collections.  Do you

 3    know -- do you know when that instruction was given to

 4    you?

 5  A.   I do recall there was a time period in 2008

 6    when, I referred to earlier, there was a big to-do with

 7    an updating of the system.  Our numbers had been

 8    changed, not due to us, and there were numbers lost and

 9    we had to go and resubmit.  And it was during that time

10    when there was a lot of confusion around and some

11    misinformation given regarding how to bill.

12  Q.   Okay.  You stated misinformation given, but so

13    far you've expressed that you believe the message was

14    communicated to you from someone in billing and

15    collections.

16  A.   I think it was Becky Espinoza was who at the

17    time had mentioned that.

18  Q.   Okay.  Did Becky tell you who she spoke with to

19    get that instruction?

20  A.   I mean, I don't have -- they would call TMHP

21    literally multiple times every day, so I don't know.

22    You never know whom you're going to speak with.

23  Q.   Can you narrow down the timeframe with any more

24    detail as to when you would have received this

25    information from Becky Espinoza?
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 1  A.   I just remember, like I said, that 2008 time

 2    period when there was a lot of -- our taxonomy code had

 3    changed, not due to us, and we had to start a whole

 4    bunch of recredentialing over and the information

 5    regarding how to bill during that time period.  So

 6    that's the best I can do.

 7  Q.   Did you ever personally communicate with

 8    anybody at Texas Medicaid about this instruction to be

 9    able to bill under your name?

10  A.   I can't recall if that was a topic I posed or

11    not.  I mean, I've talked to people at TMHP before about

12    a variety of issues.

13  Q.   But you can't recall specifically if you talked

14    about whether it was appropriate to bill another

15    doctor's services under your name?

16  A.   I remember posing a question regarding some

17    other orthodontic-related issues, but I can't be certain

18    of that particular question without looking back at some

19    of that information.

20  Q.   After this instruction was apparently given

21    sometime in 2008, did you become aware that your -- your

22    TPI was being used to submit claims for individuals --

23    excuse me, for other individuals who had performed

24    Medicaid services on patients?

25  A.   The only time was when I was training someone,
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 1    but other than that there was -- I wouldn't have known

 2    that they would have used my number.  There would be no

 3    reason for them to use my number.  Everybody in our

 4    company was credentialed, so...

 5  Q.   Dr. Malouf, I'm a little confused because it

 6    sounds like you just said there was no reason for

 7    something to be billed under your name --

 8  A.   Right.

 9  Q.   -- that was done by somebody else, but a few

10    moments earlier we were discussing a scenario where you

11    say that Medicaid explicitly instructed one of your

12    employees to bill work done by other doctors under your

13    name.

14  A.   I think what -- what you're missing there is

15    during this debacle of not being able to locate a

16    provider's TPI number, having to reapply for another TPI

17    number for a treating provider, during that interim or

18    during a time when I was training someone, yes.  But

19    ultimately all our providers were credentialed with

20    Medicaid.

21  Q.   Okay.

22  A.   So, I mean, beyond that training part or

23    supervisory role there would be no reason for them to

24    use my number in place of another provider's number, if

25    I wasn't providing the work.
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 1  Q.   Were those instructions ever memorialized in

 2    any way in writing?

 3  A.   I mean, I have no idea.  I mean, I --

 4  Q.   Would it have been recorded in a phone call?

 5  A.   I suspect if TMHP -- I think they record their

 6    phone calls.

 7  Q.   But you don't have a copy or you didn't have a

 8    copy at All Smiles where somebody at All Smiles recorded

 9    the phone conversation?

10  A.   I know we copied phone call -- or, excuse me,

11    we made some taped conversations because we were trying

12    to make sure that we were on the same page with a lot of

13    this, but...

14  Q.   Okay.  I want to make sure we're -- we're

15    clarifying a certain point here.  You mentioned that it

16    was appropriate -- you believed it was appropriate to

17    bill under your personal TPI for work done by other

18    doctors when you were training them.  That was the first

19    thing you said, right?

20  A.   Yes.

21  Q.   And when you say training, do you mean hands-on

22    onsite training?

23  A.   I think, you know, it's a multifold answer.

24    One would be yes, hands-on, direct supervision of

25    another provider.  And again, not teaching them to do
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 1    their respective dental orthodontic care, but there is

 2    an acclimation period to the program which is completely

 3    different than either professional school or private

 4    practice that people have to understand certain rules

 5    around.

 6  Q.   But would you agree with me that rules and --

 7    rules and regulations are something that can be taught

 8    and discussed without hands-on treatment, is that -- is

 9    that fair?

10  A.   I suspect that's true.

11  Q.   I'm just trying to ascertain, Dr. Malouf, under

12    what specific circumstances do you believe that it was

13    appropriate for your TPI to be used when another doctor

14    performed the work.  And I'm trying to -- trying to pin

15    down if when you say, "training," if that means you were

16    present in the treatment room or if it means something

17    else.

18  A.   I think, you know, your question relates to

19    specific time and my answer is different based on the

20    calendar.

21  Q.   Okay.

22  A.   So initially -- to answer your question, the

23    initial part of this question, or our timeframe, my

24    understanding was if a credentialed doctor, you know,

25    present or not present took responsibility of another
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 1    provider, credentialed or not, was okay.

 2  Q.   Okay.

 3  A.   Eventually.

 4  Q.   And I'm sorry to interrupt, just so we can

 5    timestamp that.  When did you have that understanding

 6    from the beginning of our time period, September 2007,

 7    and then I'm assuming that ended sometime when this

 8    other instruction came about that we have been

 9    discussing in 2008?

10  A.   It evolved to an instruction that, you know, as

11    long as -- there were two pieces to this -- this change

12    of understanding, if you will.

13  Q.   Sure.

14  A.   One would be the supervisor or a credentialed

15    dentist be -- or part two of that would be amongst this

16    updating of the TMHP system, which threw all of our

17    numbers into cahoots, and we had to really start over

18    with all of these different codes and -- and

19    credentialing of people, there was instruction within

20    that timeframe that I think is a caveat to what we have

21    known.

22  Q.   Okay.  So at a certain -- I think I understand.

23    You're stating that for a certain defined period you

24    received a specific instruction from TMHP that it was

25    appropriate to bill services from other doctors under
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 1    your TPI?

 2  A.   I mean, I want to be clear about this.  Before

 3    any instruction it was my understanding that you could

 4    bill another provider as long as you did the

 5    credentialed overseer and who took responsibility of the

 6    work.

 7  Q.   Yes, sir.

 8  A.   That evolved into something that I understood

 9    that if you're supervising another provider that, yes.

10    And then we also had instruction to bill under my number

11    during a time when all of our numbers got reset.

12  Q.   Okay.  And I'm trying pin down that last point.

13    How long of a time period was that?

14  A.   I -- the last part about getting our reset

15    numbers?

16  Q.   Yeah.  So you're saying that there was an

17    instruction to bill under your number during this time

18    period where, I guess for lack of a better word, there

19    was some -- the numbers were in flux.  And it sounds

20    like that was a limited instruction to cover a specific

21    circumstance, right?

22  A.   I think that's right.  I don't know how long it

23    took, but it took a while because we ended up having to

24    write letters to higher-ups to get things rectified

25    because --
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 1  Q.   Okay.

 2  A.   -- it wasn't happening timely.  And at the end

 3    of the day, you know, we have a responsibility to the

 4    patients to render care.

 5  Q.   But as we sit here today do you have any

 6    recollection of how long this specific instruction

 7    lasted, that third scenario that you described?

 8  A.   I assume until the numbers got rectified.

 9    Until a new taxonomy code was either, you know, achieved

10    and the credentialed provider numbers were acknowledged.

11    But I don't know how long that lasted.

12  Q.   Would it have been sometime in 2008?

13  A.   I would guess that that probably got rectified

14    during that year.

15  Q.   And then once -- once that issue was rectified,

16    I guess for lack of a better term, there was no longer

17    the instruction to bill everything under your name?

18  A.   Well, I mean, there was -- wouldn't be a reason

19    to because things had been, you know, straightened out.

20    This provider had the right provider number under the

21    right taxonomy code.  But, you know -- okay.

22  Q.   Go on.  Sorry.

23  A.   You know, I have -- I had a complete separate

24    billing and collections department.  That that was kind

25    of their expertise and they dealt with that portion.
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 1  Q.   One more exhibit and then take a quick break.

 2    Okay?

 3  A.   Sure.

 4  Q.   I'm going to hand you what we are marking as

 5    Exhibit 14.

 6  A.   Okay.

 7  Q.   If you could please take a moment to look

 8    through it.

 9  A.   (Witness reviewing document).

10  Q.   Have you had a chance to look through this,

11    Dr. Malouf?

12  A.   Yes, sir.

13  Q.   And do you recognize Exhibit 14?

14  A.   I mean, I know kind of what it is.

15  Q.   Okay.  What's your understanding of what this

16    is?

17  A.   It looks like Marsha Flanagan is attempting to

18    get a group number for a certain location in Garland.

19  Q.   Okay.  So this is another enrollment

20    application sent in to Texas Medicaid?

21  A.   Yes.

22  Q.   And would you agree that it was sent on May

23    27th, 2009?  It's on the cover -- cover letter.

24  A.   Oh, okay.  Yeah, this here is 5/29/09 on this

25    application, but this cover letter is May 27th, yes,
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 1    sir.

 2  Q.   We can probably agree sometime at the end of

 3    May 2009?

 4  A.   Yes, sir.

 5  Q.   Okay.  And do you see on the footer of a lot of

 6    these pages there's a page number?  Right down on the --

 7  A.   Mm-hmm, yes.

 8  Q.   -- bottom of the page?  Okay.  Could you please

 9    turn to Page 5 of the footer?  Excuse me, Page 5 of this

10    exhibit?

11  A.   Yes, sir.

12  Q.   And is that -- this is one of the pages of the

13    dental provider enrollment application?

14  A.   Yes.

15  Q.   And is that your signature on the bottom of the

16    page?

17  A.   Yes.

18  Q.   Did you personally sign that?

19  A.   I have no idea of knowing.

20  Q.   I'm asking because it looks a little bit

21    different than the signatures we've seen previously; is

22    that right?

23  A.   That is right.

24  Q.   Is that another way that you typically sign

25    your name?
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 1  A.   You know, I'll be honest.  Sometimes when you

 2    get busy writing lots of stuff, things get a little bit

 3    messy.  But that's certainly possible.

 4  Q.   As a lawyer I certainly understand that.

 5    Lawyers and doctors and their handwriting, right?

 6        Dr. Malouf, could you turn to Page 6 of

 7    this exhibit?

 8  A.   Yes, sir.

 9  Q.   And do you see at the top that's the HHSC

10    Medicaid Provider Agreement?

11  A.   Yes, sir.

12  Q.   And, in fact, your name is listed as the name

13    of the provider here?

14  A.   Yes.  There's two Page 6s, by the way.

15  Q.   Oh, I'm sorry.  You're right.  And I think that

16    might be the case.  Somehow I think this got doubled up.

17  A.   They look exactly the same, except the

18    information is different.

19  Q.   Yeah.  Let's look at the one that says Richard

20    Malouf on the top.

21  A.   Okay.

22  Q.   Just so we are clear, this is the one that's

23    marked Page 6 at the bottom, Richard Malouf is on top,

24    and we are not talking about the one that says Page 6 on

25    the bottom with Garland Road Smiles at the top.
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 1  A.   Okay.

 2  Q.   I want to look at Provision 1.1.

 3  A.   Yes.

 4  Q.   And that states in part that a current copy of

 5    the Texas Medicaid Provider Procedures Manual has been

 6    or will be furnished to the Provider.  "The Provider

 7    Manual, all revisions made to the Provider Manual

 8    through the bimonthly update entitled Texas Medicaid

 9    Bulletin, and written notices are incorporated into this

10    Agreement by reference."

11        Did I read that correctly?

12  A.   Yes, sir.

13  Q.   And did you understand that the contents of the

14    TMPPM that we have been talking about were incorporated

15    into this Medicaid provider agreement?

16  A.   Yes, sir.

17  Q.   And I should have mentioned before.  Right

18    above Section 1.1 it states as a condition for

19    participation the Provider agrees to comply with all the

20    terms and conditions of this Agreement.  Do you see

21    that?

22  A.   Yes.

23  Q.   And do you understand that what we are looking

24    at right now in this exhibit is an agreement that you

25    were making with the Medicaid program?
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 1  A.   Yes.

 2  Q.   Going back to Provision 1.1.  It lists a 1-800

 3    number and then right after that a sentence starts:

 4    "Provider has a duty to become educated and

 5    knowledgeable with the contents and procedures contained

 6    in the Provider Manual.  Provider agrees to comply with

 7    all of the requirements of the Provider Manual, as well

 8    as all state and federal laws and amendments governing

 9    or regulating Medicaid."  Do you see that?

10  A.   Yes.

11  Q.   And do you agree that you were bound by that

12    provision?

13  A.   Yes.

14  Q.   And the following sentence:  "Provider is

15    responsible for ensuring that employees or agents

16    acting on behalf of the" employer -- excuse me, "on

17    behalf of the Provider comply with all of the

18    requirements of the Provider Manual and all

19    state, federal law, amendments governing and regulating

20    Medicaid and all pertinent Texas Administrative Code ...

21    references," and then it says, "to include, but not

22    limited to, Title 1, Part 15, Chapter 371," and then it

23    lists some specific code, related to waste, fraud and

24    abuse.  Do you see that?

25  A.   Yes, sir.
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 1  Q.   And you agree that you were bound by those

 2    provisions?

 3  A.   Yes.

 4  Q.   I would like you to turn to the next page and

 5    Paragraph 1.2.3.

 6  A.   Yes.

 7  Q.   About halfway down that paragraph it states --

 8    or excuse me.  About -- the second sentence, it states:

 9    "Provider agrees to keep any and all records necessary

10    to fully disclose the extent and medical necessity of

11    services provided by the Provider to individuals in the

12    Medicaid program and any information relating to

13    payments claimed by the Provider for furnishing Medicaid

14    services."  Do you see that?

15  A.   Yes, sir.

16  Q.   And do you agree that you were bound by that

17    provision?

18  A.   Yes, sir.

19  Q.   Could I have you turn a couple more pages here.

20    Page 8 at the bottom.  And it's section -- I want you to

21    look at 1.3.1.  Do you agree that you were bound by that

22    provision?

23  A.   If it's a, you know, portion of this provider

24    agreement, then I agree.

25  Q.   I would like you to look at the next paragraph,
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 1    1.3.2.

 2  A.   (Witness reviewing document).

 3  Q.   It states that:  "All claims or encounters

 4    submitted by Provider must be for services actually

 5    rendered by Provider."  Do you see that?

 6  A.   Yes.

 7  Q.   And it goes on to say:  "Dental providers must

 8    submit claims for services rendered by another in

 9    accordance with HHSC rules regarding providers

10    practicing under physician supervision."

11  A.   Yes.

12  Q.   Do you agree that you were bound by that?

13  A.   Yes, sir.

14  Q.   A couple paragraphs down, 1.3.5.

15  A.   Mm-hmm.

16  Q.   It states that:  "Provider has an affirmative

17    duty to verify that claims and encounters submitted for

18    payment are true and correct and are received by HHSC or

19    its agent and implement an effective method to track

20    submitted claims against payments made by HHSC."  Do you

21    see that?

22  A.   Yes, sir.

23  Q.   And do you agree that you were bound by that

24    provision?

25  A.   Yes, sir.
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 1  Q.   I would like you to look at the next page,

 2    Paragraph 1.3.6.  States that:  "Provider has an

 3    affirmative duty to verify that payments received are

 4    for actual services rendered and medically necessary.

 5    Provider must refund any overpayments, duplicate

 6    payments and erroneous payments that are paid to

 7    Provider by Medicaid or a third party as soon as the

 8    payment error is discovered."  Do you see that?

 9  A.   Yes.

10  Q.   And do you agree you were bound by that

11    provision?

12  A.   Yes, sir.

13  Q.   And I would like you to look at the bottom of

14    1.3.7, Paragraph 1.3.7.  Starting with -- actually, the

15    last sentence of 1.3.7.  "If Provider contracts with

16    third parties to provide claims and/or eligibility

17    verification data from HHSC, the Provider remains

18    responsible for verifying and validating all

19    transactions and claims and ensuring that the third

20    party adheres to all client data confidentiality

21    requirements."  Do you see that?

22  A.   Yes.

23  Q.   And you agree, you were bound by that

24    provision?

25  A.   I do, yes.
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 1  Q.   And if you could look at the last -- last page,

 2    Page 10.  Paragraph 5.2.  If you could just read that to

 3    yourself, please.

 4  A.   (Witness reviewing document).  Okay.

 5  Q.   And do you agree that you were bound by those

 6    provisions as well?

 7  A.   Yes, sir.

 8        MR. REINSTEIN: Okay.  You can set that

 9    aside.  And let's go off the record and take a quick

10    break.

11        THE VIDEOGRAPHER: We are off the record

12    at 10:55 a.m.

13        (Recess from 10:55 to 11:15)

14        THE VIDEOGRAPHER: We are back on the

15    record at 11:15 a.m.

16  Q.   (BY MR. REINSTEIN)  Okay.  Dr. Malouf, we are

17    back on the record here after a short break.

18  A.   Yes, sir.

19  Q.   I want to focus our discussion for a little bit

20    here on the TMPPM.

21  A.   Yes, sir.

22  Q.   And I think earlier you had testified that you

23    are generally familiar with the TMPPM?

24  A.   Yes, sir.

25  Q.   And you agree that that was the manual that set
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 1    forth the rules and responsibilities for participation

 2    in the Medicaid program?

 3  A.   Yes.

 4  Q.   And as we talked about earlier, in fact, the

 5    manual was incorporated into the, excuse me, HHSC

 6    provider agreement that you would have signed for

 7    enrollment in Medicaid?

 8  A.   Yes.

 9  Q.   Now, when you -- when you enrolled as a

10    Medicaid provider going back to '02, '03 timeframe, did

11    you review the Texas Medicaid Provider Procedures

12    Manual?

13  A.   I'm sure I did.

14  Q.   Okay.  And throughout the years, the subsequent

15    years, did you review the manual when it was updated?

16  A.   I mean, I think I did.  I'm certain there were

17    time periods where I read it over, especially when it

18    changed.

19  Q.   Yeah.  And, I guess, specifically the dental

20    section, is that -- would you have read the dental

21    section and kept yourself abreast of any changes to the

22    dental section?

23  A.   As best I could, yes.

24  Q.   Did you -- let's say starting around 2007, did

25    you have any questions in reviewing the dental section
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 1    of the manual?

 2  A.   For sure.

 3  Q.   What were the nature of those questions?

 4  A.   It ranged from semantic-related questions where

 5    maybe multiple providers would call the same appliance a

 6    different name.  There were a myriad of questions we

 7    had.  There was a lot of, in my mind, ambiguity.

 8  Q.   Okay.  I guess I'll go through some -- some

 9    provisions and ask you some follow-up questions.

10        I'm going to hand you, first, what we've

11    marked as Exhibit 15.

12  A.   Yes, sir.

13  Q.   And if you could take a look at that.  And I'll

14    just represent to you, Dr. Malouf, we've provided the

15    cover page and the table of contents and then this

16    exhibit has one chapter, which is just Chapter 1.

17  A.   What year is this?

18  Q.   Sure.  On the front -- if you look at the front

19    page of this exhibit.

20  A.   Okay.

21  Q.   You see the first sentence says:  "Welcome to

22    the 2007 Texas Medicaid Provider Procedures Manual"?

23  A.   Yes, sir.

24  Q.   So this is the 2007 manual.

25  A.   Okay.  Thank you.  (Witness reviewing
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 1    document).  I'm ready when you are.

 2  Q.   Okay.  Do you see on the lower corner of the

 3    page of this exhibit is a Number 1 and a dash and a

 4    number?

 5  A.   Yes.

 6  Q.   So I might refer to those page numbers and I'll

 7    try to refer to the specific paragraph on the page

 8    number.

 9  A.   Okay.

10  Q.   So if you turn to Page 1-2.

11  A.   Okay.

12  Q.   And the right-hand column about maybe

13    two-fifths of the way down is a paragraph that states:

14    "TMHP must receive all claims for Medicaid services

15    within 95 days of each date of service or within 95 days

16    of the date the provider identifier is issued, whichever

17    occurs later."  Do you see that?

18  A.   I do.

19  Q.   What's your understanding of that provision,

20    Dr. Malouf?

21  A.   My understanding is, I guess, within 95 days a

22    service is performed you need to submit a bill for that.

23    And then -- or the date within 95 days of the provider

24    number being issued.  I don't know if I was clear on

25    that answer but --
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 1  Q.   Yes.  Thank you.  So would you agree that a

 2    claim for payment could be submitted more than 95 days

 3    after the date the service was actually rendered in the

 4    circumstance of the provider not having received a

 5    provider number yet?

 6  A.   I think that's right.

 7  Q.   And then the claims would need -- the claims

 8    for payment would need to be submitted within 95 days

 9    that that performing provider receives a provider

10    number?

11  A.   Yes.

12  Q.   So, in other words, whether it takes a week to

13    receive a provider number or a year to receive a

14    provider number, a provider still has an ability to bill

15    for all the service that he or she provided as long as

16    it meets this provision?

17  A.   Well, I'm not sure we understood it that way at

18    the time.

19  Q.   As you're sitting here reading the language,

20    can you come to any other conclusion of what that might

21    mean?

22  A.   I guess not, no.

23  Q.   Okay.  And I guess I should have -- I should

24    have asked this question probably first here.  The first

25    page of the -- excuse me.  The actual -- I think it's
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 1    the sixth page of the exhibit where -- the first page of

 2    Section 1, this is entitled, "Provider Enrollment and

 3    Responsibilities," correct, this section that we're

 4    looking at right now on Exhibit --

 5  A.   Yes, sir.

 6  Q.   -- Exhibit 15?

 7  A.   Yes, sir.

 8  Q.   Okay.  If I could have you turn, Dr. Malouf, to

 9    Page 1-10.  Excuse me, 1-11.

10  A.   Yes, sir.

11  Q.   And it's actually on Page 1.10 -- or, excuse

12    me, 1-10 is the Section heading.  It's Section 1.2.9,

13    which is entitled, "General Medical Record Documentation

14    Requirements."  Do you see that?

15  A.   Yes.

16  Q.   On the next page, 1-11, the left-hand column,

17    in the first paragraph it states:  "The following

18    requirements are general requirements for all providers.

19    Any mandatory requirement not" --

20  A.   I'm sorry.  I'm sorry to cut you off.  Could

21    you --

22  Q.   Sure.

23  A.   I'm lost a little bit.  You said 1.2.11, right,

24    or --

25  Q.   I'm sorry.  It's page -- it's Page 1-11.  So I
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 1    think we're on the right page.  The first paragraph of

 2    this page.

 3  A.   Okay.  Sorry.

 4  Q.   No, not a problem.  You see where it states:

 5    "The following requirements are general requirements for

 6    all providers"?

 7  A.   Yes, sir.

 8  Q.   "Any mandatory requirement not present in the

 9    client's medical record subjects the associated services

10    to recoupment."

11  A.   Yes, sir.

12  Q.   And then it gives a bullet point list?

13  A.   Yes.

14  Q.   And a couple of those bullet points I wanted to

15    point out.  The first one states:  "Mandatory-All

16    entries are legible to individuals other than the

17    author, dated (month, day, and year), and signed by the

18    performing provider."

19  A.   Yes.

20  Q.   And you agree that this is a provision that you

21    were bound by?

22  A.   Yes, sir.

23  Q.   The sixth bullet point down.  It states:

24    "Mandatory-The services provided are clearly documented

25    in the medical record with all pertinent information
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 1    regarding the patient's condition to substantiate the

 2    need and medical necessity for the services."  Do you

 3    see that?

 4  A.   Yes.

 5  Q.   And do you agree you were bound by that

 6    provision as well?

 7  A.   Yes, sir.

 8  Q.   Could you look at Page 1-12?

 9  A.   Yes.

10  Q.   And it's Section 1.3.  I want you to look at

11    the last paragraph before the bullet point in the

12    left-hand column of the page.

13  A.   Okay.

14  Q.   It states that:  "A provider and the provider's

15    staff are responsible for maintaining a current

16    understanding of the requirements for participation in

17    the Texas Medicaid Program and current policies, claims

18    filing and processing procedures, and federal

19    regulations affecting the Texas Medicaid Program," and

20    then it lists several ways to do that.  Do you see that?

21  A.   Yes sir.

22  Q.   And do you agree you were bound by that

23    provision?

24  A.   Yes, sir.

25  Q.   Okay.  I'm going to hand you Exhibit 16,
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 1    Dr. Malouf.

 2  A.   Yes, sir.

 3  Q.   And I will represent to you that -- I will

 4    represent to you that that is the 2007 dental section of

 5    the TMPPM.

 6  A.   Yes, sir.

 7  Q.   And I would like you to look through a -- a

 8    couple of these provisions with you.

 9        First, do you agree that this is the

10    section that I suppose is most applicable to the dental

11    practice --

12  A.   Yes.

13  Q.   -- that's contained in the manual?

14  A.   Yes, sir.

15  Q.   If you could look at Page 19-4, Section 19.3.

16  A.   Yes, sir.

17  Q.   The last -- actually, that section is entitled,

18    "Provider Enrollment."  Do you see that?

19  A.   Yes, sir.

20  Q.   The first sentence says:  "To become a provider

21    of THSteps or ICF-MR dental services, a dentist must."

22    Do you see that?

23  A.   Yes.

24  Q.   And did you understand THSteps is the provision

25    of dental services to Texas Medicaid patients?
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 1  A.   Yes.

 2  Q.   The second to last paragraph of this section,

 3    which is in the right-hand column of the page, states:

 4    "A dentist must complete the Dental Provider Enrollment

 5    Application for each separate practice location and will

 6    receive a unique provider identifier if the application

 7    is approved."  Do you see that?

 8  A.   Yes, sir.

 9  Q.   And is that consistent with what we looked at

10    earlier regarding the various dental enrollment

11    applications?

12  A.   Yes, sir.

13  Q.   I would like you to look at the next page, 19.5

14    or, excuse me, 19-5.

15  A.   Sure.

16  Q.   19.3.2.

17  A.   Yes, sir.

18  Q.   That states:  "All THSteps and ICF-MR dental

19    services shall be performed by the enrolled provider

20    except for permissible work done by a licensed dental

21    hygienist, dental assistant, or dental technician in a

22    dental laboratory on the premises where the dentist

23    practices, or in a commercial laboratory registered with

24    the TSBDE.  The ... Dental Practice Act and the rules

25    and regulations of the TSBDE ... define the scope of
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 1    work that dental auxiliary personnel may perform.  Any

 2    deviations from these practice limitations shall be

 3    reported to the TSBDE and HHSC, and could result in

 4    sanctions or other actions imposed against the

 5    provider."

 6        Did I read that correctly?

 7  A.   Yes, sir.

 8  Q.   And do you understand that you were bound by

 9    that provision?

10  A.   I do.

11  Q.   And would you agree with me that this provision

12    is in conflict with your position that services could be

13    provided by a nonenrolled dentist and billed under the

14    name of a supervising dentist who takes responsibility?

15  A.   I don't agree.

16  Q.   You don't agree with that?

17  A.   No, sir.

18  Q.   What don't you agree with?

19  A.   Just I don't agree with the statement,

20    especially if we are given instruction to the contrary.

21  Q.   Okay.  But as we look at the words that are

22    written on this --

23  A.   Okay.

24  Q.   -- Texas Medicaid manual.

25  A.   I think, also -- I mean -- I'm sorry if I
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 1    interrupted you.

 2  Q.   No, that's okay.

 3  A.   There is an exception to this rule per these

 4    words, and it's for work done by a licensed dental

 5    hygienist, dental assistant, or dental technician.

 6  Q.   Okay.  I see that.  But, Dr. Malouf, we are

 7    talking about a licensed dentist.  Is a licensed dentist

 8    included anywhere in the category of dental hygienist,

 9    dental assistant, or dental technician in a dental

10    laboratory?

11  A.   They are not, but I think they are more than

12    qualified in those.

13        MR. REINSTEIN: I'm going to object to the

14    nonresponsive portion.

15        THE WITNESS: Yes, sir.

16  Q.   (BY MR. REINSTEIN)  Dr. Malouf, can you turn to

17    Page 19-6, and Section 19.5.3?  If you just read the top

18    paragraph to yourself.

19  A.   Sure.  (Witness reviewing document).  Okay.

20  Q.   Would you agree, Dr. Malouf, that this

21    provision indicates that so long as orthodontic services

22    have been requested and approved, if a client loses

23    eligibility during his period of -- his or her period of

24    eligibility, those services already in progress can be

25    continued?
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 1  A.   Yes.

 2  Q.   In other words, if a client loses eligibility

 3    mid-treatment you're not required to simply stop

 4    treatment at that point?

 5  A.   As long as it's not beyond the 36 months.

 6  Q.   Sure.  Sure.  As long as -- as long as the

 7    client is still within their eligibility period,

 8    correct?

 9  A.   Yes, sir.

10  Q.   Could you turn to Page 19-9?

11  A.   Sure.

12  Q.   And let's take a look at the Section 19.8,

13    "Benefits and Limitations."

14  A.   Yes, sir.

15  Q.   It says:  "All dental providers must comply

16    with the rules and regulations of the TSBDE, including

17    standards for documentation and record maintenance as

18    stated in the TSBDE Rules 22 TAC §108.7 ... and §108.8."

19        Did I read that correctly?

20  A.   You did.

21  Q.   And you agree, you were -- you agree that you

22    were bound by this provision?

23  A.   Yes, sir.

24  Q.   And would you agree that keeping accurate and

25    proper records is important?
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 1  A.   Yes, sir.

 2  Q.   And, in fact, keeping accurate dental records

 3    is part of the dental standard of care?

 4  A.   Yes.

 5  Q.   Why is it important to keep accurate records of

 6    treatment?

 7  A.   There's a number of reasons.  One, it's part of

 8    the Dental Practice Act.  Two, so that there could be

 9    some kind of correlation between what is billed and what

10    is provided to the client.  And I think, three, for

11    continuing care so if perhaps another provider took over

12    they could see historically what took place.

13  Q.   Sure.  Would you also agree that it's important

14    to identify who is performing the procedures?

15  A.   I think that's important.

16  Q.   And the date on which the procedures were

17    performed?

18  A.   Yes, sir.

19  Q.   And also it's important to note what procedures

20    themselves were performed, right?

21  A.   Yes.

22  Q.   If you could turn, please, Dr. Malouf, to Page

23    19-32.

24  A.   Yes, sir.

25  Q.   The Section 19.11 is titled, "Mandatory Prior
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 1    Authorization."  Do you see that?

 2  A.   Yes, sir.

 3  Q.   And do you agree that prior authorization is

 4    required for orthodontia services?

 5  A.   Yes, sir.

 6  Q.   And if you could look at the last paragraph of

 7    that section.  It states:  "Prior authorization is a

 8    condition for reimbursement; it is not a guarantee of

 9    payment."  Do you see that?

10  A.   Yes.

11  Q.   And you agree that that's a provision that

12    applied to you?

13  A.   Yes, sir.

14  Q.   Okay.  I would like you to please take a look,

15    Dr. Malouf, at Page 19-36 of this agreement.

16  A.   Yes, sir.

17  Q.   Under Section 19.14.

18  A.   Yes.

19  Q.   Looks like -- about the fourth or fifth

20    paragraph down do you see where it says, "Note" right in

21    the middle of the left-hand column?

22  A.   I do.

23  Q.   The paragraph right above that.  It states:  "A

24    THSteps and ICF-MR dental provider cannot bill Medicaid

25    under his individual performing provider identifier for
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 1    the services provided by one or more associate dentists

 2    practicing in his office as employees or independent

 3    contractors with specific employer-employee or

 4    contractual relationships.  These dentists must enroll

 5    as THSteps dental providers regardless of employer

 6    relationships.  The individual provider billing may be

 7    reimbursed into a single accounting office to maintain

 8    these described relationships.

 9        "Note:  A dentist must not use another

10    dentist's provider identifier."  Do you see that?

11  A.   I do.

12  Q.   Did I read that correctly?

13  A.   You did.

14  Q.   And do you agree that you were bound by this

15    provision?

16  A.   I do.

17  Q.   And, Dr. Malouf, would you agree with me that

18    this provision is in direct conflict with your

19    understanding of how services may be billed?

20  A.   No, I don't agree.

21  Q.   Okay.  Dr. Malouf, earlier you stated that it

22    was appropriate to bill for services rendered by one

23    dentist under a different dentist's provider number if

24    that second dentist was taking responsibility for the

25    treatment.  Is that an accurate description of your
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 1    position?

 2  A.   If I may, this is --

 3  Q.   Well, Dr. Malouf, was I accurate in describing

 4    your position?

 5  A.   Yes.

 6  Q.   Okay.  And would you agree that this

 7    specifically states that one doctor cannot bill for

 8    services that he or she provided under the provider

 9    number of another dentist?

10  A.   I get two different messages out of this

11    reading.

12  Q.   Okay.  What do you -- what do you get from this

13    reading?

14  A.   I mean, if you read the first portion where it

15    begins, a Texas Health Steps and ICF-MR dental provider,

16    and you finish that -- well, I'll just go ahead and read

17    out loud, if that's okay.

18  Q.   Sure.

19  A.   "Cannot bill Medicaid under his individual

20    performing provider" number "for the services provided

21    by one or more associate dentists practicing in his

22    office as employees or independent contractors with

23    specific employer-employee or contractual

24    relationships."

25        And then it goes on to read:  "These
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 1    dentists must enroll as" Texas Health Steps "dental

 2    providers."

 3        To me that reads as if you can't -- you

 4    shouldn't allow a provider that is outside of the

 5    program or has no intention of being in the program to

 6    perform these services, which I think is different.  I

 7    think this alludes to the thing that these associates or

 8    these employees need to enroll, which ours did.

 9        I think it's easy to take portions of this

10    paragraph out of context.  But the way I read it,

11    starting with the sentence, "These dentists must

12    enroll," I take that as, you know, the providers working

13    in that office need to enroll in the program.

14  Q.   Okay.  And then the note that says, "A dentist

15    must not use another dentist's provider identifier," how

16    do you reconcile that with your position?

17  A.   Well, I mean, this -- I mean, I see what it

18    says, but I just -- I'm getting mixed messages here and

19    that's part of why I think there's confusion as it

20    relates to policy.

21  Q.   So as -- but as this is written, do you dispute

22    that it says that a dentist cannot use another dentist's

23    provider identifier?

24  A.   Well, as it's written on paper, I understand

25    that one sentence.
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 1  Q.   Well, and let's look at it in the context of

 2    this section, okay, in the paragraph that was --

 3    immediately precedes it.  Which specifically says:

 4    "A ... dental provider cannot bill Medicaid under his

 5    individual performing provider identifier for the

 6    services provided by one or more associate dentists

 7    practicing in his office as employees or independent

 8    contractors."

 9  A.   I mean, I understand what you're trying to say,

10    but I just -- I'm telling you that I have problems with

11    the way this is worded.

12  Q.   So despite this explicit wording you believe it

13    is -- it was okay for -- based -- excuse me.  Let me

14    start over.

15        Despite this wording, this express wording

16    in this section on Page 19-36 in Section 19.14 of the

17    2007 manual, you believe it was appropriate to bill

18    under your provider number for work that was provided by

19    one of your associate dentists?

20  A.   I'm saying that this is confusing terminology

21    as to how you can bill, but I believed at the time that

22    that was okay.

23  Q.   Okay.  Let's -- there's a couple of things I

24    want to talk about with that -- with respect to that.

25        First, you confirmed -- excuse me.  You
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 1    agree that you were bound by this provision in the

 2    manual?

 3  A.   Yes, I agree.

 4  Q.   Earlier you had stated that at some point your

 5    understanding of who could bill and how things could be

 6    billed had changed.

 7  A.   It evolved, yes.

 8  Q.   Okay.  And when did that evolution occur?

 9  A.   Well, I will always say that during the

10    entirety of my tenure, and even to this day, there are

11    portions of this manual that are very ambiguous and

12    subjective.

13  Q.   Okay.

14  A.   And that's why we sought the advice of the

15    highest-up people in regards to policy as we could.  And

16    we looked for clarity, black and white, on some things

17    that weren't necessarily as clear.  And when we receive

18    instruction from the people in charge of this program,

19    we not only use the black and white words, but we also

20    use their take, if you will, on policy, in addition to

21    these words, to help come up with an understanding.

22        MR. REINSTEIN: I'm going to object to the

23    nonresponsive part of the answer.

24  Q.   (BY MR. REINSTEIN)  Did you ever seek guidance

25    on this specific provision that we are discussing here,
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 1    19.14?

 2  A.   I don't recall.

 3  Q.   Are there any words in this provision that are

 4    ambiguous to you?

 5  A.   This paragraph is ambiguous to me.

 6  Q.   Okay.  What -- what particularly is ambiguous?

 7  A.   The part of whether or not it's talking about

 8    whether a dentist should become a provider or not.

 9  Q.   So is it your position that when a dentist is

10    not an enrolled provider it is inappropriate to bill for

11    services under your name that that dentist had provided?

12  A.   As I mentioned before, as things evolved,

13    ultimately, yes, that I understood that to not be the

14    right way to do it.

15  Q.   Okay.  And once you realized that that was not

16    the right way to do it, did you take any efforts to

17    refund any payments that had been made in error because

18    of your misunderstanding?

19  A.   We have made self-refunds to the program.

20  Q.   Well, I'm specifically talking about once you

21    came to the -- once you realized that your understanding

22    about billing was incorrect, did you take efforts to

23    refund any claims?

24  A.   Yes.

25  Q.   Okay.  When was that?
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 1  A.   I believe that was -- I don't know exactly.  I

 2    would say between 2006 and 2008 that there were multiple

 3    times when we self-refunded and actually got re-refunded

 4    back from TMHP.

 5  Q.   Okay.  So at that point -- are you saying at

 6    the point when you made those refunds to TMHP you had

 7    recognized that your understanding of billing out --

 8    excuse me, billing out claims under your name that had

 9    been performed by another provider was wrong?

10  A.   Your question was if I realized we had made

11    billing -- or what we thought were billing errors, had

12    we ever made a refund, and my answer was yes.

13  Q.   Sure.  And then -- okay.  Let me just -- let's

14    clarify because I want to make sure we're on the same

15    page here.

16        I was talking specifically about the

17    provision here on Page 19-36 within Section 19.14.  We

18    were talking about the provision speaking to a dental

19    provider not being able to bill under the individual

20    performing provider number for services provided by, you

21    know, another dentist.  And I believe then you clarified

22    that you believe that provision was ambiguous and that

23    it meant -- it was speaking to a provider who had not

24    yet been enrolled in the Medicaid program; is that

25    right?
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 1  A.   I think that's right.

 2  Q.   I'm accurately reflecting your --

 3  A.   Yes, sir.

 4  Q.   -- your position on that?

 5        So then my -- then we continued on that

 6    conversation and you -- I reference the fact that

 7    earlier you had stated that at some point you realized

 8    your billing practices were not correct?  Or you had a

 9    misunderstanding of the practice.  Is that a fair way to

10    characterize what you had testified?

11  A.   I'd really like to clarify what that statement

12    is.

13  Q.   Okay.

14  A.   Through self-audits we assessed that certain of

15    our billing, in coordination with notes in chart audits

16    we had conducted internally, were not up to our

17    standards.  We decided to self-refund TMHP.

18  Q.   Okay.  I would like to speak, Dr. Malouf,

19    solely to -- let me ask -- let me ask it this way.

20        Did your understanding of -- did your

21    understanding of the ability for you to -- to bill

22    services under your TPI for work done by an associate

23    doctor, did that understanding change between 2007 and

24    2010?

25  A.   I don't think it changed then because it wasn't
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 1    until after that when I learned via a stakeholders

 2    meeting the answers to some of those policy questions.

 3  Q.   Okay.  So from that time from '07 to '10 you

 4    believed that it was -- that billing under your TPI was

 5    appropriate for services provided by another doctor in

 6    at least two situations that you've described thus far.

 7    One would be the specific instruction that was given to,

 8    you believe, Becky Espinoza from TMHP.

 9  A.   Right.

10  Q.   And the second circumstance was when you were

11    supervising, meaning you were taking responsibility for

12    the treatment that was being provided by that other

13    dentist; is that right?

14  A.   I think that's correct, yes, sir.

15  Q.   Okay.  And that's your position despite this

16    provision in the Medicaid manual in Section 19.14, for

17    the reasons you've described?

18  A.   That's my position, yes, sir.

19  Q.   As we sit here today do you believe it was

20    appropriate to use your TPI to bill for services that

21    were provided by another dentist on a Texas Medicaid

22    patient?

23  A.   No.

24  Q.   And when did you come to that understanding?

25  A.   When I -- as I mentioned, when I got clarity on
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 1    the policy.

 2  Q.   So that was from the stakeholder meeting?

 3  A.   Yes, sir.

 4  Q.   Okay.

 5  A.   I will say, you know -- you know, I wasn't

 6    privy to a hundred percent of the billing submissions.

 7    It's not my, you know, direction -- I guess

 8    I'm saying -- what I'm trying to say is -- I mean --

 9    I'll strike that.  I'll let you go ahead.

10        I had a dedicated person assigned to the

11    very task of credentialing each and every provider.

12  Q.   Following the stakeholder meeting that you just

13    referenced where you realized that the understanding of

14    how to bill services for an associate dentist, did you

15    take any steps to refund Texas Medicaid for the services

16    that might have been billed inappropriately?

17  A.   I was already removed from the company two

18    years by that time.

19  Q.   Did you take -- make any efforts to contact the

20    new owner of the clinic and inform them that there might

21    be an issue with some previous billing?

22  A.   I mean, I didn't see that there was an issue

23    with the previous billing, I guess.  But to answer your

24    question, a short no.

25  Q.   Dr. Malouf, we are going to try to make this
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 1    part go a little bit quicker.  I'm going to hand you

 2    Exhibit 17.  And I will represent to you that that is

 3    Section 1 of the 2008 TMPPM.

 4  A.   (Witness reviewing document).

 5  Q.   Oh, I'm sorry.  Are you ready?

 6  A.   Oh, yes, sir.

 7  Q.   I'm sorry.

 8  A.   My bad.

 9  Q.   You've reviewed this exhibit, Dr. Malouf?

10  A.   No, I wasn't.  I'm sorry.  I just was waiting

11    for you to call my attention to certain parts.

12  Q.   That's okay.

13  A.   I will agree with you that this is -- looks

14    like the 2008 provider enrollment.

15  Q.   And that's Section 1 of the 2008 manual?

16  A.   Yes, sir.

17  Q.   And you agree, you were bound by the provisions

18    contained in that section?

19  A.   I do.

20  Q.   I'm going to hand you Exhibit 18.

21  A.   Okay.  Is this one done?

22  Q.   Yes.  Yes, sir.

23  A.   Thank you.

24  Q.   And I will represent to you that this is the

25    2008 manual, Section 19, the dental section.
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 1  A.   Yes, sir.

 2  Q.   And if I could have you turn -- first, you

 3    agree that you were bound by this section of the manual?

 4  A.   Yes.

 5  Q.   And I would like you to turn, please, to Page

 6    19-46.

 7  A.   Yes, sir.

 8  Q.   And I would like you to take a look to the

 9    middle of the right-hand column.  And it's similar to

10    the provision we were just discussing in the 2007

11    manual.  I'd just like you to confirm that that

12    provision, which starts with:  "A THSteps and ICF-MR

13    dental provider cannot bill the Texas Medicaid Program

14    under his individual performing provider identifier for

15    the services provided by one or more associate dentists

16    practicing in his office."  And then it continues on and

17    it ends after the bolded note.  "A dentist must not use

18    another dentist's provider identifier."  Do you see that

19    paragraph?

20  A.   Yes, sir.

21  Q.   Would you agree with me that that provision is

22    the same as the one in the 2007 manual that we were just

23    looking at?

24  A.   Yes, sir.

25  Q.   And, again, you agree that you were bound by
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 1    this provision?

 2  A.   Yes, sir.

 3  Q.   And do you recall if you read this provision in

 4    2008?

 5  A.   I don't.

 6  Q.   Would you have had access to the 2008 provider

 7    procedures manual?

 8  A.   Yes, sir.

 9  Q.   Did you ever seek guidance on this specific

10    provision from anybody?

11  A.   I don't recall.

12  Q.   If you had, in fact, sought guidance for this

13    section, would you have memorialized that guidance in

14    some way?

15  A.   Yes, sir.

16  Q.   We can set that one aside.

17        I'm going to hand you Exhibit 19.

18  A.   Yes, sir.

19  Q.   And I will represent to you, Dr. Malouf, that

20    that is the 2009 TMPPM, Section 1, the provider

21    enrollment and responsibilities.

22  A.   Okay.

23  Q.   And, Dr. Malouf, do you agree that you were

24    bound by that -- that section during 2009?

25  A.   Yes.
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 1  Q.   Okay.  You can set that one aside.

 2        I'm going to hand you Exhibit 20.  And I

 3    will represent to you that this is the 2009 Medicaid

 4    manual, Chapter 19, the dental section.

 5  A.   Yes, sir.

 6  Q.   And you agree that's the dental section?

 7  A.   Yes, sir.

 8  Q.   And I would like you to take a look, please, at

 9    Page 19-48.  Section 19.25, "Claims Information."

10  A.   Okay.

11  Q.   And the middle of the right-hand column, again,

12    we have a paragraph that starts with:  "A THSteps and

13    ICF-MR dental provider cannot bill" and then it ends

14    with the bolded note:  "A dentist must not use another

15    dentist's provider identifier."  Do you see that

16    paragraph?

17  A.   Yes.

18  Q.   And do you agree, Dr. Malouf, that this is the

19    same -- excuse me, the same provision that we looked at

20    in the 2008 and 2007 dental sections of the TMPPM?

21  A.   Yes.

22  Q.   And do you agree that you were bound by this

23    provision as well?

24  A.   I do.

25  Q.   And at any point do you believe that -- in 2009
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 1    do you believe that you sought guidance on this

 2    provision?

 3  A.   I don't recall.

 4  Q.   To the extent that you would have sought

 5    guidance would that have been memorialized in some way?

 6  A.   I believe it would, yes.

 7  Q.   Can I get you to turn back to Exhibit 16,

 8    Dr. Malouf?  That's the 2007 dental section.

 9  A.   Okay.

10  Q.   I would like you to turn first to Page 19-41.

11  A.   Okay.

12  Q.   And I would like you to look under the section

13    that states -- it's 19.22.3, "Benefits and Limitations."

14  A.   Yes, sir.

15  Q.   The right-hand column, third bullet point from

16    the top.

17  A.   Okay.

18  Q.   It states:  "Orthodontic services for cosmetic

19    purposes only are not a benefit of Medicaid or THSteps."

20    Do you see that?

21  A.   Yes, sir.

22  Q.   Did I read that correctly?

23  A.   Yes, sir.

24  Q.   And did you agree to be bound by that

25    provision?

Page 115

 1  A.   Yes, sir.

 2  Q.   If you look towards the bottom, fifth bullet

 3    point from the bottom.  It states:  "Procedure code

 4    D8670 should be billed only when an adjustment to the

 5    appliances is provided and may not be billed before the

 6    date the orthodontic adjustment was performed."  Do you

 7    see that?

 8  A.   Yes.

 9  Q.   And do you agree to be bound by that provision?

10  A.   Yes.

11  Q.   The next bullet point below that states:

12    "Procedure code D8670 is paid only in conjunction with

13    a history of braces (code D8080), unless special

14    circumstances exist."  Do you see that?

15  A.   Yes.

16  Q.   And do you agree that you were bound by that

17    provision as well?

18  A.   Yes.

19  Q.   And the bullet point below that states that:

20    "All orthodontic codes and appliances are global fees."

21    Do you see that?

22  A.   Yes.

23  Q.   And do you agree that you were bound by that

24    provision?

25  A.   Yes, sir.
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 1  Q.   What does a global fee mean to you?

 2  A.   My guess is that it's -- well, I hate to say my

 3    guess, but my understanding is that it's a fee in

 4    entirety for that particular service.

 5  Q.   Would it be fair to say that all components of

 6    that service are included within the procedure code, is

 7    that your understanding?

 8  A.   Generally, yes.

 9  Q.   And in terms of the D8080, do you recognize

10    that dental code, what that means?

11  A.   I mean, I recognize the code, but I couldn't

12    recite what it means.

13  Q.   Sure.  Sitting here today would you be able to

14    say what the components of the D8080 dental code were?

15  A.   I mean, not confidently.

16  Q.   Okay.  That's fair.

17        If you turn, please, to Page 19-48.  And

18    it looks like this is in the middle of a section that

19    starts on the preceding page, which is Section 19.23.1,

20    "How to Score the Handicapping Labio-Lingual Deviation

21    (HLD) Index."  Do you see that, Dr. Malouf?

22  A.   Yes, sir.

23  Q.   And you agree, you were bound by this provision

24    as well?

25  A.   Yes.
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 1  Q.   It lists a bunch of conditions that end with:

 2    "Labio-Lingual Spread in Millimeters."  Do you see that

 3    on Page 19-48?

 4  A.   What part in particular?  I'm sorry.

 5  Q.   Sure.  I'm just trying to direct you to the

 6    provision I want to ask you about.

 7  A.   Okay.

 8  Q.   It's -- do you see where there's the bolded

 9    text that says, "Labio-Lingual Spread in Millimeters"?

10  A.   Yes.

11  Q.   And then there's a one-sentence paragraph.  I

12    want you to look at the paragraph below that.  It starts

13    with, "Providers."

14  A.   Yes.

15  Q.   "Providers should be conservative in scoring.

16    Liberal scoring will not be helpful in the evaluation

17    and approval of the case."  Do you see that?

18  A.   Yes.

19  Q.   And do you agree with that provision?

20  A.   I mean, what do you mean do I agree with it?

21  Q.   Sure.  Do you agree, you were bound by that

22    provision?

23  A.   Yes, sir.

24  Q.   And did you -- did you follow that provision in

25    your treatment of Medicaid patients?
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 1  A.   To the best of my ability, yes, sir.

 2  Q.   And then the next sentence says:  "The case

 3    must," and that's italicized, "be considered

 4    dysfunctional," which is also italicized, "and have a

 5    minimum of 26 points on the HLD index to qualify for any

 6    orthodontic care other than crossbite correction."  Do

 7    you see that?

 8  A.   Yes.

 9  Q.   And do you agree that you were bound by that?

10  A.   I do.

11  Q.   What does dysfunctional mean to you?

12  A.   Outside of the norm.  I mean, it could take on

13    a bunch of different meanings.  There's a bunch of

14    levels of dysfunction.

15  Q.   Sure.  Taking a look at the next paragraph down

16    it states:  "The intent of the program is to provide

17    orthodontic care to clients with handicapping

18    malocclusion to improve function."  Do you see that?

19  A.   Yes.

20  Q.   And did you -- did you agree that you were

21    bound by that provision?

22  A.   Yes, sir.

23  Q.   What does a severe handicapping -- excuse me.

24    What does handicapping malocclusion mean to you?

25  A.   In short it is a bite, so to speak, that is not
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 1    capable of functioning at its optimum because it's

 2    aberrant in some way.

 3  Q.   What types -- strike that.

 4        Let's take a look at the paragraph right

 5    below the one we just looked at.  It states:  "The

 6    proposals for treatment services should incorporate only

 7    the minimal number of appliances required to properly

 8    treat the case."

 9  A.   Okay.

10  Q.   Do you see that?

11  A.   Yes.

12  Q.   And you agreed to be bound by that provision?

13  A.   Yes, sir.

14  Q.   And did you, in fact, follow that provision in

15    the proposals for treatment and services that you

16    submitted to Texas Medicaid?

17  A.   I believe I had.

18  Q.   Okay.  Dr. Malouf, while you were at All Smiles

19    you started off as a treating dentist; is that right?

20  A.   Yes, sir.

21  Q.   And in addition to the time period when you

22    were practicing dentistry at All Smiles, you were also

23    the owner of All Smiles with the caveat that we talked

24    about before, with Dr. Herzog owning a portion for a

25    time?
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 1  A.   Yes, sir.

 2  Q.   And you were the president of All Smiles?

 3  A.   Yes.

 4  Q.   You were also the CEO of All Smiles?

 5  A.   Yes.

 6  Q.   What did that -- what did the owner/president/

 7    CEO role entail at All Smiles?

 8  A.   Well, those duties changed during the -- you

 9    know, the timeline.  It was different at different

10    times.

11  Q.   Let's look at -- you know, focusing on

12    September of 2007 through, let's say, 2010, up to the

13    time the practice was sold, did it change -- did the

14    responsibilities change a lot during that time period?

15  A.   Yeah.  They did, actually.

16  Q.   Let me do this.  Let me mark this down here for

17    you.  Hand you what we've marked as Exhibit 21.

18  A.   Okay.

19  Q.   And you'll see it was previously marked as

20    Exhibit 10 at Stacy Riddler's deposition.

21  A.   (Witness reviewing document).  Okay, sir.  I'm

22    ready.

23  Q.   So just generally speaking, is it fair to say

24    that as the president, CEO, and owner of the company you

25    had -- you had corporate responsibilities in addition to

Min-U-Script® Vohlken & Associates (30) Pages 117 - 120

U
no

ff
ic

ia
l c

op
y 

Tr
av

is
 C

o.
 D

is
tr

ic
t C

le
rk

 V
el

va
 L

. P
ri
ce



THE STATE OF TEXAS, et al. v.
RICHARD J. MALOUF, et al.

RICHARD MALOUF, DDS
May 31, 2019

Page 121

 1    your treating dentist responsibilities?

 2  A.   Yes, sir.

 3  Q.   And would it be fair to say that part of those

 4    responsibilities was ensuring compliance with Medicaid

 5    regulations?

 6  A.   I think so, yes.

 7  Q.   Okay.  And the document that I've handed you,

 8    Exhibit 21, have you seen this before today?

 9  A.   I mean, if you had presented this at the

10    Riddler deposition, then I probably would have seen it

11    then.

12  Q.   Okay.  This is an e-mail from -- looks like

13    it's from Stacy Riddler to Lisa Buchanan?

14  A.   Right.

15  Q.   And it was sent in March -- March 25 of 2008?

16  A.   Yes, sir.

17  Q.   And the subject line says:  "For Doc's

18    description"; is that correct?

19  A.   Yes, sir.

20  Q.   And the position was that you were president

21    and chief executive officer; is that right?

22  A.   Yes, sir.

23  Q.   And at the time in March of 2008, that would

24    have been you, correct?

25  A.   Yes.
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 1  Q.   Okay.  Having looked -- having looked through

 2    these provisions here, do you believe that this is an

 3    accurate reflection of your duties as a president and

 4    CEO at the time?

 5  A.   I mean, for the most part, yeah.

 6  Q.   Okay.  Just a couple of things I want to look

 7    at here in a little more detail.  The -- under the

 8    bolded heading "Essential Job Function," it states you

 9    were -- excuse me.  It states the president and CEO was

10    responsible for the overall operations of all company

11    business.  Is that an accurate description of --

12  A.   Yes, sir.

13  Q.   -- your role?

14  A.   Yes, sir.

15  Q.   It also states:  "Final decision maker on all

16    necessary business decisions."  Is that an accurate

17    description of your role?

18  A.   I think so, yes.

19  Q.   Under "General Duties," the second bullet point

20    states:  "Plans, develops and implements operational

21    strategies, processes and procedures."  Do you see that?

22  A.   Yes.

23  Q.   Is that an accurate description of some of your

24    job duties as the president and CEO?

25  A.   I think so, yes.
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 1  Q.   Under the section that states, "Principal

 2    Interactions"?

 3  A.   Mm-hmm.

 4  Q.   It says:  "Primarily interfaces with executive

 5    management, community organizations and corporate

 6    staff."

 7  A.   Yes.

 8  Q.   Would you agree that was your primary function

 9    as the president and CEO?

10  A.   Primary?

11  Q.   Or excuse me.  A primary function of your job

12    as president and CEO?

13  A.   All right.  It was one of them, yes.

14  Q.   And is this -- is this job description in

15    juxtaposition with treatment of patients or is it

16    separate and apart from treatment of patients?

17  A.   I guess if I could ask you to clarify, please.

18  Q.   Sure.  Because I see this -- you know, this

19    position is for president and CEO, right?

20  A.   Yeah.

21  Q.   And that was the position that at the time you

22    held.  And it states that the principal interactions

23    are -- this person in this role, according to the job

24    description, "Primarily interfaces with executive

25    management, community organizations and
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 1    corporate staff."  And I'm asking, is that in lieu of

 2    treatment of patients?

 3  A.   I think, yeah.  It's separate and apart from

 4    that.

 5  Q.   So it has nothing -- it doesn't touch one or

 6    another on whether or not, you know, you are doing

 7    patient treatment?

 8  A.   It really doesn't allude to that here.

 9  Q.   Okay.  In the time period of -- in the time

10    period of September of 2007 through, let's say, the

11    middle of 2010, was the -- you said there was a

12    corporate administrative office at Skillman?

13  A.   Yes.

14  Q.   Was that office at Skillman that entire time

15    period from '07 to '10, middle of '10?

16  A.   I can't recall exactly when we moved there.

17  Q.   Okay.  So there's a chance -- there's -- it

18    might have been somewhere else prior to 2007?

19  A.   Mostly during that time it would have been at

20    Skillman.

21  Q.   Okay.  Where did -- where would you -- from the

22    time period of September 2007 through 2010, where would

23    you typically report for work each day?

24  A.   Skillman.

25  Q.   And would you typically work normal business
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 1    hours at the Skillman office?

 2  A.   Yes, sir.

 3  Q.   Five days a week?

 4  A.   More.

 5  Q.   I guess as the owner you probably have a little

 6    more responsibility that requires additional time.

 7        How often would you go to the clinics, the

 8    dental clinics during that '07 to '10 timeframe?

 9  A.   Well, I can't answer that, in fairness, because

10    it changed.

11  Q.   Okay.

12  A.   We -- I'm sorry.

13  Q.   No.  Go ahead.  Explain how it changed.

14  A.   Well, in 2007 we kind of had less clinical

15    directors, if you will.

16  Q.   Sure.  And, I'm sorry, I don't mean to

17    interrupt.  I just want to make sure we're on the same

18    page.  When we're saying '07, let's talk about just

19    September to the end of '07, okay?  So the time period

20    starting in September.  If that changes your answer at

21    all?

22  A.   Yeah.  No, I think -- look -- I mean, I was

23    handling a lot more from a clinical perspective,

24    especially during that period as we were bringing on

25    more doctors because it involved onsite, you know,
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 1    acclimating doctors.  You know, reviewing charts,

 2    reviewing the practices that, you know, doctors were

 3    doing and such.

 4        At some point we kind of implemented

 5    clinical directors to help with that oversight.  So as

 6    time progressed I think -- again, I hate to use the word

 7    "evolution," but there was an evolution of my services

 8    or services that -- where and when I provided such.

 9  Q.   Would it be fair to say that at a certain point

10    as more doctors -- and I want to look specifically at

11    orthodontia.

12  A.   Okay.

13  Q.   As more -- as more doctors who were providing

14    orthodontia services came to All Smiles, did you step

15    back from the day-to-day performance of orthodontia

16    services?

17  A.   Yes.

18  Q.   Do you recall when that happened?

19  A.   No.

20  Q.   Would it have been in '07 or sometime after

21    that?

22  A.   I mean, it was a constant.  It was constant

23    change.  We constantly had people applying and we

24    constantly had doctors leaving, so...

25  Q.   Do you have any way to quantify how frequently
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 1    you would have been at the -- at a dental clinic versus

 2    at the corporate office in '07, September '07, the end

 3    of '07?

 4  A.   Not as I sit here today.

 5  Q.   Same question for the entirety of 2008.  Is

 6    there any way you would be able to quantify that as we

 7    sit here today?

 8  A.   No, sir.

 9  Q.   Would you say that the bulk of your time would

10    have been spent at the corporate location?

11  A.   I couldn't -- I couldn't say at that point in

12    time right now.

13  Q.   During the time period when you were the sole

14    owner of All Smiles, were there policies put in place

15    that dictated how the operation should be run?

16  A.   What operation?

17  Q.   I'm sorry, the -- how the business should be

18    run, how All Smiles should be run?

19  A.   There were operations in place, yes.  There

20    were protocols and procedure manual --

21  Q.   Sure.

22  A.   -- and such.

23  Q.   And there were -- were there policies put in

24    place that pertained to the treatment of orthodontia

25    patients?
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 1  A.   Can you kind of elaborate on that a little bit?

 2  Q.   Well, I'm trying to ask generally.  Generally

 3    were there policies that, you know, surrounded the

 4    treatment and provision of services to ortho patients?

 5  A.   There were some structure, I would say, yes.

 6  Q.   I'm going to hand you what we are marking as

 7    Exhibit 22.

 8  A.   Yes, sir.

 9  Q.   And this looks like it is an e-mail from Monica

10    Teague; is that correct?

11  A.   Yes, sir.

12  Q.   And it is sent to a number of recipients and

13    you are cc'd as a recipient; is that correct?

14  A.   Yes, sir.

15  Q.   And it was sent on November 20th, 2008; is that

16    correct?

17  A.   Yes, sir.

18  Q.   And the subject states:  "Ortho Work Up age is

19    still 9 years old"?

20  A.   Yes.

21  Q.   It states:  "After confirming with Dr. Malouf

22    we are still going to be doing work ups starting at

23    age 9" in the middle of that e-mail.

24        Do you recall having such a conversation

25    with Ms. Teague?
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 1  A.   No.

 2  Q.   Do you -- do you have any reason to think that

 3    this would not have -- excuse me.  Let me rephrase that.

 4        Is this a policy that -- that you would

 5    have set?

 6  A.   It's not exactly correct, I guess, if I were

 7    trying to put my words on it.

 8  Q.   I guess can you -- can you explain your answer?

 9  A.   Sure.  Within our kind of dental -- general

10    dental populace, many of the general dentists were

11    ill-equipped to understand whether a patient should or

12    should not be referred for an orthodontic referral --

13    for an evaluation.  So we had put in place a -- kind of

14    a starting age period to have them be evaluated by the

15    orthodontist and that's what this was alluding to.

16  Q.   Okay.  So I guess it sounds like your -- strike

17    that.

18        Would you agree generally that the -- that

19    the criteria to be approved for comprehensive

20    orthodontia treatment is that a child must be 12 years

21    or older or all of their primary teeth have been lost?

22  A.   No.

23  Q.   Why do you disagree with that, Dr. Malouf?

24  A.   Well, I think -- I have several answers for you

25    on that.  One, most of the literature recommends that
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 1    even at age seven they should be -- children should be

 2    referred for an orthodontic evaluation.

 3        Two, I think many of the standards set

 4    forth kind of during, you know, our utilization of the

 5    system, things were all over the map regarding what

 6    could be eligible and what could not -- or what is not.

 7    I understand what the words say, but there was different

 8    conditions that I think changed.

 9  Q.   Sure.  Sure.  I understand that there are --

10    there's typically in most cases an exception to the

11    rule, but I was sort of asking you as a general -- as a

12    general proposition.

13  A.   Excuse me.

14  Q.   Generally speaking 12 years -- 12 years and up

15    or having all the baby teeth lost was the criteria,

16    correct?

17  A.   What do you mean by the criteria?  I guess I'm

18    confused with that.

19  Q.   Sure.  The specific question I asked was

20    concerning the provision of comprehensive orthodontia

21    services, which is code D8080.

22  A.   Mm-hmm.

23  Q.   That the criteria that allow that service to be

24    provided, generally speaking, is a prerequisite as the

25    kid must be 12 years of age, or older, or that child

Page 131

 1    needs to have lost all of their primary dentition.

 2  A.   I think there were other situations that arise

 3    or that change that.

 4  Q.   Okay.  We can move on from that.

 5  A.   Okay.  Sorry.

 6  Q.   That's okay.  Let's take a look at Exhibit 23

 7    that we marked here.  And would you agree that this is

 8    an e-mail from Stacy Riddler to Mohamad Alolabi?

 9  A.   Yes, sir.

10  Q.   And it was sent on September 16th, 2008?

11  A.   Yes, sir.

12  Q.   And who is Dr. Alolabi?

13  A.   He was an orthodontist that came to work for

14    us.

15  Q.   And I assume he was employed at the time of

16    this e-mail?

17  A.   I mean, as far as I know.

18  Q.   Okay.  And the content of the e-mail states,

19    second sentence:  "I spoke to Lisa and Dr Malouf briefly

20    and according to Dr Malouf ... we do use standardized

21    tools, materials, brackets, etc so I do not believe he

22    will be ordering the type of brackets you requested.

23    All of our doctors use the standardized stuff."

24        Did I read that accurately?

25  A.   You did.
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 1  Q.   Do you recall a conversation with -- between

 2    you and Stacy and Lisa regarding Dr. Alolabi's requests?

 3  A.   No.

 4  Q.   Do you have any reason to disagree with the

 5    statement that "all of our doctors use the standardized

 6    stuff"?

 7  A.   I mean, to a degree.  We have to kind of put

 8    parameters around some things or, you know, it's just a

 9    free-for-all.

10  Q.   Is there -- I guess, why would a doctor not be

11    permitted to order tools or supplies that he or she

12    thinks is necessary?

13  A.   Well, there's a myriad of different brackets

14    and -- I mean, number one, it's just hard to keep track

15    when you've got so many moving parts, so many moving

16    doctors, if it was just a free-for-all to order

17    everything.

18        And, two, I mean, sometimes we just

19    couldn't afford the very expensive brackets for the

20    services that we were rendering, so...

21  Q.   Who decided which supply should be purchased?

22  A.   Ultimately?

23  Q.   Yes.

24  A.   Me.

25  Q.   Ultimately did you approve all of the policies
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 1    at All Smiles?

 2  A.   I mean, I will answer that by saying there's a

 3    lot of things that were put together outside of me

 4    having anything to do with them.  But at the end of the

 5    day, I feel like I'm responsible for those policies.

 6  Q.   Sure.  You would have had the ability to change

 7    any policy if you believed it was -- if you believed it

 8    needed to be changed; is that -- is that accurate?

 9  A.   I think that's accurate, yes, sir.

10  Q.   And would it be fair to say that you expected

11    employees of All Smiles to follow the policies that were

12    put in place?

13  A.   Yes.

14  Q.   And is it fair to say that you would expect

15    employees to not deviate from a particular policy

16    without permission?

17  A.   I mean, generally, yeah.  I mean...

18  Q.   Obviously I understand you can't be everywhere,

19    you know, at once, but generally speaking you expected

20    the employees to go along with the policies, right?

21  A.   Yes, sir.

22  Q.   And that would include orthodontists and

23    dentists, as well as staff members?

24  A.   I mean, as long as it didn't relate to

25    treatment, because each doctor had their own
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 1    individualized treatment plans and -- to treat the

 2    patient as they saw fit.

 3  Q.   Did the dentists and orthodontists who worked

 4    for All Smiles typically enter into employment

 5    agreements?

 6  A.   Yes.

 7  Q.   I'm going to hand you what we've marked as

 8    Exhibit 24.

 9  A.   Yes, sir.

10  Q.   I'll just represent to you that this is a

11    contract with Dr. Erin Jamesen.

12  A.   Yes, sir.

13  Q.   If you look at the last -- or second to last

14    page of this document you'll see Dr. Jamesen's printed

15    name; is that correct?

16  A.   Yes, sir.

17  Q.   And for the company, your name is printed

18    there, title president?

19  A.   Yes, sir.

20  Q.   And is that your signature as well on that

21    page?

22  A.   Yes, sir.

23  Q.   And on the bottom right-hand corner of the

24    pages there's some sets of initials.

25  A.   Yes.
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 1  Q.   Is one of those sets of initials yours?

 2  A.   Yes, sir.

 3  Q.   Which one?

 4  A.   The one to the right.

 5  Q.   And I just want to look at a couple policies --

 6    excuse me, provisions here.  Paragraph Number 8, titled,

 7    "Adherence to Rules."

 8  A.   Yes, sir.

 9  Q.   About halfway down, excuse me, it states:  "The

10    Dentist shall observe all rules established by the

11    Employer governing the rendering of the patient care and

12    shall abide by the decision of the Employer with regard

13    to the diagnosis and treatment of any patient.  In no

14    instance shall the Dentist be required to perform any

15    procedures he feels compromises his professional

16    judgment and/or ideals.  All rules and regulations

17    established by the Company will abide by Texas State

18    Board of Dental Examiners."

19        Did I read that accurately?

20  A.   Yes, sir.

21  Q.   And did you expect an employee -- did you

22    expect Dr. Jamesen to adhere to those -- to that

23    provision?

24  A.   Yes.

25  Q.   Backing up a little bit.  Would you agree that
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 1    this employment agreement, at least the general terms of

 2    this agreement, would have been the same for all the

 3    dentists and orthodontists that were hired by All Smiles

 4    in the '07 to '10 timeframe?

 5  A.   No.

 6  Q.   You think it changed from time to time?

 7  A.   Well, I think there were also some people that

 8    were independent contractors, so they would have a

 9    different form of agreement, I guess.

10  Q.   Okay.  That provision in terms of adherence to

11    the rules, do you believe that that's -- would have

12    applied to all dentists?

13  A.   I think so.

14  Q.   And all orthodontists as well?

15  A.   I think so.

16        MR. REINSTEIN: Let's go off the record

17    and take a quick break.

18        THE VIDEOGRAPHER: We are off the record

19    at 12:31 p.m.

20        (Recess from 12:31 to 12:44)

21        THE VIDEOGRAPHER: Okay.  We are back on

22    the record at 12:44 p.m.

23  Q.   (BY MR. REINSTEIN)  Okay.  Dr. Malouf, we are

24    back on the record after a short break.  Ready to

25    proceed?
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 1  A.   Yes, sir.

 2  Q.   Okay.  I'm going to hand you what we have

 3    marked as Exhibit 25.

 4  A.   Okay.

 5  Q.   Do you recognize this document, Dr. Malouf?

 6  A.   No.

 7  Q.   Does this appear to be policies relating to the

 8    orthodontic offices at All Smiles?

 9  A.   It does.

10  Q.   Could you please take a look at the second page

11    of the exhibit, the numbered Paragraph 7?

12  A.   Yes, sir.

13  Q.   It states:  "Front Office ... will charge out

14    upper and lower brackets, bite block, and 1st visit with

15    this ... visit."

16        Did I read that accurately?

17  A.   Yes.

18  Q.   Is that a policy that pertains to how a patient

19    visit should be billed to Texas Medicaid?

20  A.   Generally.

21  Q.   And is that the procedure that you would have

22    expected to be followed?

23  A.   Well, I mean, if they placed a bite block, then

24    it should be, but if not, then no.

25  Q.   Okay.  But in terms of the upper and lower
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 1    brackets and first visit, you believe that is what

 2    should have been -- would have been billed out?

 3  A.   I mean, obviously -- we came to this

 4    conclusion, obviously, but -- so yes.

 5  Q.   Can you look to the section that says, "Lab

 6    Cases"?  Sub f or Paragraph f.

 7  A.   Yes, sir.

 8  Q.   "Whatever is charged out should be worded the

 9    same on the lab slip, lab log and in the Dr. notes."

10  A.   Yes, sir.

11  Q.   And I read that accurately?

12  A.   You did.

13  Q.   And is that the policy that was in place at All

14    Smiles during the '07 to '12 time period?

15  A.   Yes, sir.

16  Q.   The last page of the exhibit there is a section

17    that says, "Phone Calls to Medicaid."

18  A.   I'm sorry, where -- oh, yes, sir.

19  Q.   The last page, do you see that?

20  A.   Yes, sir.

21  Q.   It's got a sub a and sub b.

22  A.   Yes, sir.

23  Q.   It says:  "All calls must be recorded for

24    clarification purposes"; is that correct?

25  A.   Yes.
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 1  Q.   And to your knowledge were all calls that were

 2    made to Medicaid recorded?

 3  A.   I don't know.

 4  Q.   How would the calls have been recorded?

 5  A.   I don't recall that either.

 6  Q.   Would it have been something built into the

 7    phone system or a digital recorder, tape recorder?

 8  A.   I seem to think I remember it was some type of

 9    tape recorder with -- it was an external.

10  Q.   Were they -- were they digitized or was it a

11    physical, like cassette tape, to your knowledge?

12  A.   I don't know.

13  Q.   Where would those have been stored, the

14    recordings?

15  A.   I don't know.

16  Q.   Did you -- did you personally make phone calls

17    to Texas Medicaid?

18  A.   Yes.

19  Q.   And did you record the phone calls that you

20    personally made?

21  A.   A few.

22  Q.   Do you know -- when you say, "a few," can you

23    quantify, I guess, in terms of the amount recorded

24    versus the amount you made?

25  A.   No.

Page 140

 1  Q.   I mean, are we talking like two or three or are

 2    we talking hundreds?

 3  A.   Of my own?

 4  Q.   Of your own personal phone calls that --

 5  A.   No.

 6  Q.   -- make and they were recorded?

 7  A.   I think, you know, a handful, probably.

 8  Q.   Okay.  And when -- I guess how did you

 9    personally do the recordings?

10  A.   With a tape recorder.

11  Q.   Would it be a digital tape, a physical cassette

12    tape?

13  A.   I think that one was a digital.

14  Q.   Okay.  And did you then save those digital

15    files anywhere?

16  A.   I attempted to.  I mean, I remember there was a

17    certain brand recorder and you had to go to their

18    website to get the drivers in order to do so, but, you

19    know, so much has changed hands in places since then.

20  Q.   Did you maintain possession of that

21    tape-recorder when All Smiles was sold?

22  A.   I had more than one.

23  Q.   Okay.  So then for those -- however many

24    recorders that you had, I guess first question:  Do you

25    know how many you had?
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 1  A.   I think two.

 2  Q.   Okay.  Of the two tape-recorders that you had,

 3    and these would contain phone calls that you had with

 4    Medicaid?

 5  A.   With Medicaid or a representative from

 6    Medicaid, yes.

 7  Q.   Sure.  And do you have any clue where those

 8    would have been stored?

 9  A.   Where the --

10  Q.   Where the physical tape recorders that had the

11    recordings on them would have been stored?

12  A.   Yes.

13  Q.   Where -- where were those stored?

14  A.   In my possession.

15  Q.   Are they still in your possession?

16  A.   Yes.

17  Q.   Have the contents of the recordings on those

18    recorders remained in the same state as when they were

19    originally recorded?

20  A.   Yes.

21  Q.   In other words, you haven't deleted or modified

22    any of the tapes -- or the digital files that you've

23    recorded?

24  A.   No.

25  Q.   And you currently have those in your
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 1    possession?

 2  A.   Yes.

 3  Q.   If we were to make a request for those files

 4    through formal discovery processes, would you be able to

 5    retain those and produce them?

 6  A.   When you keep -- when you say "those," could

 7    you help me out with that?

 8  Q.   Sure.  I'm sorry.  You said you still have in

 9    your possession the physical tape -- the recorders that

10    you used to record phone calls with Medicaid or

11    representatives, right?

12  A.   Correct.

13  Q.   And you have not modified those in any way, so

14    they would still contain the contents as you recorded

15    them, right?

16  A.   Yes.

17  Q.   And if we were to make a request to you through

18    a formal discovery instrument, is that something that

19    you would have any trouble obtaining and then producing

20    to the State?

21  A.   So the actual recordings?

22  Q.   Yes, sir.  I mean, we don't need the physical

23    box.  I'm just saying --

24  A.   Yes, sir.

25  Q.   -- the recordings are something that could be
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 1    produced?

 2  A.   I think so.  I mean, obviously as long as

 3    there's -- as I mentioned before, sometimes when you

 4    have an older piece of hardware, as long as you have

 5    drivers available --

 6  Q.   Sure.

 7  A.   -- to you to access -- access those then it

 8    shouldn't be a problem.

 9  Q.   And you have no reason to think that the files

10    have been corrupted or deleted or anything like that?

11  A.   I don't think so.

12  Q.   Do you have any way to quantify approximately

13    how many phone calls were on those recordings, or if

14    not, the number of phone calls, the amount of time, the

15    length of the recordings?

16  A.   As I sit here today, no.

17  Q.   Do you have any understanding of the contents

18    of those phone calls that you have saved?

19  A.   I mean, I can't recall all of them.

20  Q.   Do you recall any as we sit here today?

21  A.   One had -- one was with Dr. Felkner.

22  Q.   Okay.

23  A.   He was the TMHP dental director.

24  Q.   Yes.

25  A.   Others were just, as I recall, various phone
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 1    calls to TMHP on I think just some general policy

 2    questions.

 3  Q.   Mm-hmm.

 4  A.   I can't tell you how many.  I can't remember.

 5    It's been too long.

 6  Q.   Sure.  And if you can remember -- when these

 7    phone calls were made and recorded, is there any

 8    identification of the date that it's occurring or the

 9    individuals involved?

10  A.   I believe there's a time, date stamp --

11  Q.   Okay.

12  A.   -- if I recall correctly.

13  Q.   Okay.  I want to ask you, Dr. Malouf, about

14    some individuals who I believe worked at All Smiles at

15    various times.

16  A.   Yes, sir.

17  Q.   And I'm going to ask you about some of their

18    duties.

19  A.   Yes, sir.

20  Q.   So first I understand your wife, Leanne Malouf,

21    was, I believe, a vice president of All Smiles?

22  A.   Yes, sir.

23  Q.   Did she have day-to-day functions in the

24    operations of All Smiles?  And we can limit it to the

25    2007 time period until you sold the practice.
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 1  A.   Right.  Well, I know this sounds strange, but a

 2    lot of her remembrance of her activities -- I mean, yes,

 3    she had some operational duties, but she did a lot of

 4    community outreach programs for us as well.  So it's

 5    kind of crossover, if you will.  Had other people that

 6    were, you know, charged with a lot of daily operation

 7    tasks.

 8  Q.   Fair to say she was kind of like big picture

 9    marketing and --

10  A.   Yeah.

11  Q.   -- outreach?

12  A.   I think that's right.

13  Q.   Okay.  Were there any -- any aspects of the All

14    Smiles operation over which she had final

15    decision-making authority?

16  A.   Well, I mean, realistically, I think, you know,

17    looking at it in practical terms she was the wife of the

18    owner, so I'm sure she had some authoritative

19    decision-making on certain things, yes.

20  Q.   Sure.

21  A.   But, I mean, at the end of the day I'm the guy

22    responsible for this because I'm the owner of the

23    company.

24  Q.   Sure.  And I guess maybe we can shorten a

25    little bit of this.  Basically all policies, ultimately
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 1    you had the final say over them --

 2  A.   Yes, sir.

 3  Q.   -- at All Smiles during your time period as the

 4    owner?

 5  A.   Yes, sir.

 6  Q.   And, similarly, if you're looking at an

 7    organizational chart of the company, you would be at the

 8    top of the pyramid and everybody else would ultimately

 9    report up the chain to you?

10  A.   That's -- yes.

11  Q.   I think we touched on Becky Espinoza.  What

12    was -- what was Ms. Espinoza's position in the '07 to

13    2010 timeframe?

14  A.   Again, not to be evasive here, but, I mean,

15    people kind of got redeployed to different areas.

16  Q.   Mm-hmm.

17  A.   For a time I know she was doing billing and

18    collections, which I think, if I -- my memory serves

19    correctly, later got assigned to Marsha Flanagan.

20  Q.   Okay.

21  A.   I do know that Becky -- when I say I do know, I

22    think I recall her doing some help with credentialing.

23    There was some overlap there.  So during that time

24    period I couldn't sit here -- as I sit here today tell

25    you exactly what her title job was.
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 1  Q.   Sure.  And if you can't remember, you know, the

 2    absolute specific details, that's perfectly fine, but, I

 3    guess, you know, for instance, Becky was involved with

 4    the billing and collections it sounds like.

 5  A.   Yes, sir.

 6  Q.   You at least noticed at some level that that

 7    was her primary role was in the billing and collections

 8    department?

 9  A.   Yes, sir.

10  Q.   Did she supervise employees?

11  A.   She had a supervisory role.

12  Q.   And you would expect that Becky would have

13    implemented any policies that were -- or directives that

14    were given to her?

15  A.   I would expect, yes.

16  Q.   Do you recall who would have supervised Becky

17    Espinoza?

18  A.   I mean, I can't totally recall our architecture

19    of our, you know, corporate staff and who was directly

20    over who at what point in time.

21  Q.   Okay.  Did that change a lot from time to time?

22  A.   It did.

23  Q.   Maybe let's approach it this way.  Obviously

24    you're at the top of the organizational structure.  And

25    then, I guess, if we're looking at it as an
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 1    organizational chart, the line below you, is that where

 2    Mrs. Malouf would fall, theoretically, or she's maybe a

 3    dotted line?  I don't want to get anybody in trouble

 4    there.  You can plead the Fifth on that one.

 5  A.   Yes, sir.

 6  Q.   So setting Mrs. Malouf aside, who would be on

 7    that level, you know, kind of right below you who would

 8    report more directly to you?

 9  A.   Lisa Buchanan.

10  Q.   Okay.  She was -- and I believe she was the

11    director of operations?

12  A.   Yes.

13  Q.   Is that her title?

14  A.   Yes.

15  Q.   Would you sort of consider her the, you know,

16    on the ground, boots-on-the-ground person who was sort

17    of involved in the day-to-day of the clinics?

18  A.   Definitely.  I mean, she did a lot.

19  Q.   I guess maybe -- I'm trying to think of a good

20    way to phrase this.

21        Would she sort of be the second in

22    command, so to speak?

23  A.   You know, if we set my wife outside that --

24  Q.   Set your wife aside.

25  A.   Yeah, she's -- that's probably appropriate.
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 1  Q.   Okay.  So then she was in charge of sort of

 2    running the operations and reporting to you?

 3  A.   Yes, sir.

 4  Q.   So all of the other -- would it be fair to say

 5    all the other corporate rank and file employees that --

 6    non -- non-doctors would have ultimately reported up to

 7    Lisa and then --

 8  A.   I think so.

 9  Q.   -- you?

10  A.   Yes, sir.

11  Q.   And sort of conversely, if there was a policy

12    that you derived, it would be communicated to Lisa to

13    kind of go down the chain of command, so to speak?

14  A.   The only difference in -- in kind of your

15    explanation there would have been something that I think

16    maybe Stacy Riddler would have been, you know, directly

17    over that had to be -- maybe it was an HR issue.

18  Q.   Okay.

19  A.   Maybe not necessarily went through Lisa, maybe

20    went directly to Stacy.

21  Q.   Okay.  And that's -- that's a good point.  So

22    Stacy was -- I think you might have mentioned this

23    before, and correct me if I'm wrong, she was the head of

24    human resources?

25  A.   Yes, sir.
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 1  Q.   So she's sort of on the same line of the

 2    organizational chart as Lisa Buchanan?

 3  A.   I would put them kind of the same line.

 4  Q.   And maybe -- Stacy handles personnel-type

 5    issues and Lisa handles the sort of running of, you

 6    know, the clinic, is that a -- or clinics, is that a

 7    good way?

 8  A.   For general terms I think that's appropriate,

 9    yes, sir.

10  Q.   Okay.  And I think you testified earlier that

11    Stacy was -- had a lot of involvement with the Medicaid

12    credentialing?

13  A.   Yes.

14  Q.   And is that something that she would have

15    reported to you regarding?

16  A.   I mean -- not necessarily.  I mean, she's --

17    that was just kind of her -- part of her job duties she

18    would just perform.

19  Q.   So is it -- is that an area that would have

20    been delegated to her to handle?

21  A.   Yes, sir.

22  Q.   If there was anything that Lisa was doing in

23    her -- or, excuse me, that Stacy was doing in her

24    processes of credentialing that you found to be

25    inappropriate, you, as the owner, would have had the
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 1    ability to change that policy?

 2  A.   Yes.

 3  Q.   Who was -- who was Monica Teague?

 4  A.   Who was Monica Teague?  She -- again, she's one

 5    of those people that kind of moved from a job duty to

 6    another.  My best recollection is that she ultimately

 7    ended up being over the orthodontic offices, meaning --

 8    I can't pull it all together, but it was either over the

 9    ordering of orthodontic supplies or she was over making

10    sure orthodontic, you know, authorizations were sent.

11    One of those two.  I don't remember.

12  Q.   So she's somebody, if we're looking at sort of

13    an org chart, again, is she somebody who would fall on a

14    level below Lisa Buchanan?

15  A.   I think -- I can't recall whether she would

16    fall under Stacy's trunk or --

17  Q.   Oh, sure.  Sure.

18  A.   -- Lisa's trunk, so...

19  Q.   And Marsha Flanagan, you referenced earlier

20    that she handled billing after Becky Espinoza?

21  A.   Yes.

22  Q.   Was she somebody who was hired at a later time?

23  A.   Yes.

24  Q.   Do you recall about when she took over the

25    billing?
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 1  A.   I do not.

 2  Q.   Would it have been prior to 2010?

 3  A.   Yes.

 4  Q.   Do you think it would have been prior to 2008?

 5  A.   Probably not.

 6  Q.   Probably sometime in, like, the '08 or '09

 7    timeframe --

 8  A.   Yes.

 9  Q.   -- she would have been --

10  A.   Yes, sir.

11  Q.   -- taking over?

12        Do you recall a Sharon Cordero?

13  A.   Yes.

14  Q.   What was Sharon's position?

15  A.   She ended up -- at one point she was kind of

16    like, if I recall correctly, started kind of a -- like

17    at a local office manager level and then graduated to

18    one of our regional office managers.  So she oversaw --

19  Q.   Several offices?

20  A.   -- several offices, yeah.

21  Q.   And is that somebody who would report up

22    through Lisa Buchanan's chain of command, most likely?

23  A.   Yeah.  I would think so, yes.

24  Q.   Who was Diana Loft?  What was her role?

25  A.   She was more -- she started out as kind of an
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 1    assistant to -- again, I'm sorry.  She was either an

 2    assistant to Stacy -- I think she was an assistant to

 3    Lisa in operations.  And that's all I can recall.

 4  Q.   Okay.  She worked on the operations side of

 5    things?

 6  A.   Yes, sir.

 7  Q.   Do you recall Karen Kress, K-r-e-s-s?

 8  A.   I can't place her.

 9  Q.   Okay.  How about Tamika Redic, R-e-d-i-c?

10  A.   She was in the early years worked for us.

11  Q.   Do you recall if she was still employed in

12    September 2007?

13  A.   I don't recall.  I don't think so.

14  Q.   How about Juana -- I'm not sure if it's

15    Santillan or Santillan?

16  A.   She was an orthodontic assistant.

17  Q.   Okay.  And what was her role within the

18    organization?

19  A.   She ended up being -- I mean, again, it

20    changed, but she started out as basically an assistant

21    and I'm not even sure if she went from general to ortho,

22    but she may have.  And then from ortho she ended up

23    being one of the head orthodontic assistants.

24  Q.   And what would that position have entailed?

25  A.   Kind of just making sure that like workups were
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 1    aggregated to be sent off to Medicaid, helping oversee

 2    kind of the other orthodontic assistants.  That's pretty

 3    much it.

 4  Q.   Did she have any decision-making authority --

 5  A.   No.

 6  Q.   -- over policies or anything like that?

 7  A.   No, sir.

 8  Q.   When employees had questions, were they able to

 9    come directly to you with those questions or would

10    you -- did you expect them to go through a chain of

11    command?

12  A.   Again, this is one of those answers that's kind

13    of multifaceted.  One, I think earlier it would have

14    been easier for any employee to come directly to me and

15    ask because I was more local, if you will.  They still

16    could, but as time went on it ended up being more of a

17    sequence of, you know, people they would ask prior to me

18    because it was more at a local level, an operational.

19        Now, if it was a provider, if they

20    couldn't get a satisfactory answer -- depending on what

21    it was.  If it was something clinical, they would come

22    to me.

23  Q.   Sure.  And I should have -- I should have

24    clarified.  I wanted to say aside from the dentists.  So

25    let's say non -- non-practitioner staff.  Who would --
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 1    who would interact the most with you directly of the --

 2    of the corporate staff?

 3  A.   Lisa.

 4  Q.   And would -- how many -- I guess who else would

 5    come to you frequently with issues or questions from the

 6    corporate staff?

 7  A.   I guess it depends on frequent definition.  I

 8    mean --

 9  Q.   That's fair.  I mean, Lisa would be the one you

10    had the most contact with?

11  A.   Yes.

12  Q.   Who would be several others that you would also

13    have regular contact with?

14  A.   I think Stacy is probably one.  You know, every

15    once in a while, if there was a, you know, issue

16    regarding some global billing problem, I would get, you

17    know.  Or a refund that's necessary, I would have

18    someone like Becky or Marsha come to me and visit.  But

19    that was a lot less frequent.

20  Q.   So other than Stacy, Lisa, Becky and Marsha,

21    were there any other employees who would regularly

22    interact with you, excuse me, about All Smiles business

23    matters?

24  A.   I mean, not that I can think of as I sit here.

25  Q.   I want to talk about some of the processes for
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 1    how claims were billed at All Smiles for Medicaid

 2    particularly.  When All Smiles first became enrolled

 3    with Medicaid, and I want to say specifically Medicaid

 4    ortho, which I think you had mentioned was around 2004?

 5  A.   Late 2004.

 6  Q.   Late 2004.

 7  A.   Yes, sir.

 8  Q.   What was the process -- what was the billing

 9    process like at that time, if you can recall?

10  A.   I mean, can you help me out with the word

11    "process," what you mean?

12  Q.   Yeah.  Sure.  I mean, you know -- we know that

13    there's a patient who needs to be treated.

14  A.   Okay.

15  Q.   That patient is ultimately treated.  And then

16    at some -- somehow and some way a claim has to be

17    submitted to Medicaid so that the company can be paid

18    for the services, right?

19  A.   Yes, sir.

20  Q.   So I'm trying to sort of figure out how that

21    process worked.  How -- how do we get from a patient

22    comes in and sits down in a chair, and then services are

23    rendered, up to the point of Medicaid sending a check

24    back to All Smiles for the services that were performed?

25  A.   Well, I'll say first and foremost that things
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 1    changed markedly because --

 2  Q.   And I'm sorry to cut you off.  I just want

 3    to make -- first I'm going to ask you about the initial

 4    time period and we'll move into how that changed over

 5    time, but just to sort of set a baseline here I want to

 6    talk about the late '04 time period first.

 7  A.   I mean, obviously we had to perform certain

 8    diagnostic things that had to be collected.  There's --

 9    as I'm sure you're very well aware, you have to, you

10    know, collect certain information and send it off to

11    Medicaid in order to get an approval.  Because all the

12    orthodontic claims had to be pre-approved before you

13    could move forward.

14  Q.   Let's, I guess, skip that part and assume that

15    the patient has been approved and now they're sitting in

16    the chair ready to have the service done.  Take me from

17    there.  What happens?

18  A.   Well, pending their approval, a lot of times we

19    would -- because -- there would be a need to polish the

20    patient's teeth because of a couple of things.  Number

21    one, it helps with bonding of the brackets.  Number two,

22    there just seems to be more of a prevalence of homecare

23    issues amongst the Medicaid population, so it was even

24    more pertinent to make sure we start off with that

25    baseline.
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 1        But provided they're approved we -- I

 2    mean, we'd usually bracket the patient up.  And

 3    depending on whether or not we could bracket both

 4    arches.  If the patient exhibited a problem where they

 5    couldn't occlude or bite without knocking brackets off,

 6    we would implement strategies to keep from having those

 7    knocked off.  We would typically place spacers for

 8    either banding at a subsequent visit or an appliance to

 9    be placed.  And I -- in short I think that's how that --

10    that first one goes.

11  Q.   Okay.  So now that those services have been

12    provided, how does that get translated into a billing?

13    So you've described the process whereby --

14  A.   Right.

15  Q.   -- the patient has been bracketed, banding,

16    perhaps an appliance was put in.  I assume chart notes

17    are written up?

18  A.   Oh, yeah.  I mean, every visit a chart note

19    should be written up, of course.

20  Q.   And then how does that chart note get

21    translated into a claim submitted to Medicaid?

22  A.   Well, the chart goes to the front.  The front

23    will -- you know, we usually try to keep track because

24    Medicaid was so itemized.  Everything was very line item

25    versus like kind of comprehensive deal where -- so we
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 1    found it easier to have kind of this -- I don't even

 2    know what the terminology is for the day bill or day

 3    sheet.  Not really a day sheet, but it's a -- it was a

 4    sheet with several codes that were duplicative,

 5    typically, that got used commonly.

 6  Q.   Like a charge-out sheet --

 7  A.   Superbill.

 8  Q.   -- or something like that?  A super -- okay.

 9    Yeah, I know what you're talking about.

10  A.   All right.  And they would have a code.

11  Q.   Mm-hmm.

12  A.   And we would usually write out beside how many

13    of that service.  That information will be get -- taken

14    at the local level and input it and sent over to a

15    corporate billing area.  And then corporate would

16    re-evaluate kind of the information put in and submit a

17    claim.

18  Q.   Okay.  Let's take that a little bit piece by

19    piece.  So that process that you described of services

20    provided, chart notes are written up, and that a speed

21    bill is filled out -- or superbill is filled out and

22    that is given to the front office?

23  A.   Yes.

24  Q.   Did that process remain the same throughout the

25    entirety of this time period that we are talking about,
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 1    2000 -- let's say all the way from 2007 to 2010, or at

 2    least until the time that you left All Smiles?

 3  A.   As I recall it did, yes.

 4  Q.   Okay.  So now let's just focus on -- let's just

 5    focus on 2007 forward.

 6  A.   Okay.

 7  Q.   September 2007 going forward just -- and I want

 8    to make clear that we're talking about that time period

 9    in the event that, you know, it's different -- it was

10    different prior to that.

11  A.   Mm-hmm.

12  Q.   So does that same initial process, that still

13    applies '07 to --

14  A.   As far as I can remember, yes.

15  Q.   Sure.  Yeah.  And, obviously, I'm not asking

16    you to just make it up.  Just from the best of your

17    memory.

18        What does the front office -- does the

19    front office staff check the superbill against anything

20    to make sure all the information is on there, or do they

21    just take that and enter it into a computer system?

22  A.   What they do and what they're supposed to do

23    may be two different things.

24  Q.   Sure.  What are they supposed to do?

25  A.   They're supposed to, you know, mirror up the
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 1    superbill with the notes and make sure that those things

 2    aligned.  Okay.  If the notes say that brackets were

 3    placed on the top, then there should be a superbill with

 4    brackets placed.

 5  Q.   Okay.

 6  A.   And so it was their duty to kind of make sure

 7    that -- and that's why I said it's sent to the corporate

 8    billing where they have a second look to make sure.

 9  Q.   Okay.  So let me ask you a question about that

10    first.  When the -- if the front office staff notices a

11    discrepancy between the chart notes and the superbill,

12    what are they supposed to do?

13  A.   I suspect they should go to the provider and

14    say, hey, there's -- this doesn't match up.

15  Q.   And then it would be incumbent on the provider

16    to --

17  A.   Rectify that.

18  Q.   Okay.  And once the superbill is in a form

19    that's going over to corporate -- does the front office

20    staff enter it into a computer system, or do they

21    physically send over the -- the superbill to corporate

22    billing?

23  A.   I can't recall exactly how that got sent over.

24    I can tell you that eventually we went to more of an

25    enterprise-based program --
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 1  Q.   Mm-hmm.

 2  A.   -- where, you know, they could submit that to

 3    corporate more digitally.

 4  Q.   Is that program called Dentrix?

 5  A.   Yes.  But in the early stages we didn't have

 6    the enterprise version.

 7  Q.   Mm-hmm.  At the early stages of -- okay.  I see

 8    it.  The early stages of Dentrix it would have just been

 9    each --

10  A.   Local office.

11  Q.   -- each local office.  So there was no

12    communication between those local offices -- I mean,

13    within the Dentrix program.  You would have to send --

14    you would have to basically print out a hard copy of

15    Dentrix and send it to a different place --

16  A.   That's right.

17  Q.   -- is that right?

18        Do you know when -- when you got the

19    enterprise system, approximately?

20  A.   I do not.

21  Q.   Okay.  In any event, either information that

22    was put into Dentrix or the information that was on that

23    superbill was sent over to corporate, right?

24  A.   Yes.

25  Q.   And is the patient chart also sent over to
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 1    corporate?

 2  A.   I don't think so.

 3  Q.   Okay.  What would the corporate staff be

 4    verifying then?

 5  A.   See, the reason I say that is -- the early

 6    stages -- well, I know they faxed information.  Now,

 7    whether or not they took the actual charts over there, I

 8    don't recall, but when it got to the enterprise they

 9    could actually see.  Without having to send them a

10    chart --

11  Q.   Sure.

12  A.   -- they could see notes.

13  Q.   So once the Dentrix enterprise system was in

14    place, the corporate billing staff had the ability to

15    see the doctor's notes is your recollection?

16  A.   I think so.

17  Q.   Okay.  And from that point on did you expect

18    the corporate billing staff to verify the billing

19    against the actual notes?

20  A.   We had several means of doing that.

21  Q.   Can you explain what those means would have

22    been?

23  A.   Sure.  I mean, we -- we had blind chart audits

24    where people like Sharon would go into the local offices

25    and she would pull charts to make sure that, you know,
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 1    notes and things lined up as they should and were

 2    complete.  We did things amongst the peer -- the

 3    provider peers where everybody would bring handfuls of

 4    charts with them, and we would blindly disseminate those

 5    amongst ourselves and each person would critique them.

 6        But I think the first line in that defense

 7    was the local front office.  I mean, they are supposed

 8    to -- it was their duty to make sure that the superbill

 9    and the notes matched up, and then it was sent to

10    corporate to get another set of eyes on it.  But those

11    were other means we used in which we tried to check on

12    those things.

13  Q.   Okay.  So the front office, would they also be

14    checking to make sure that the provider who was

15    represented as doing the billing, or doing the service,

16    is the provider that's reflected in the treatment notes?

17  A.   I would think so.

18  Q.   Okay.  And what would happen if they found a

19    discrepancy?  What were they supposed to do?

20  A.   Well, I would suspect they would, you know --

21    you know, ask the question to the provider.  I mean, it

22    shouldn't be any mystery who's providing the service.

23  Q.   Mm-hmm.

24  A.   I mean, if they send over the information

25    incorrectly to corporate, I don't know how that gets --

Min-U-Script® Vohlken & Associates (41) Pages 161 - 164

U
no

ff
ic

ia
l c

op
y 

Tr
av

is
 C

o.
 D

is
tr

ic
t C

le
rk

 V
el

va
 L

. P
ri
ce



THE STATE OF TEXAS, et al. v.
RICHARD J. MALOUF, et al.

RICHARD MALOUF, DDS
May 31, 2019

Page 165

 1  Q.   And that was going to be my next question.

 2    Does corporate do anything to verify that the doctor who

 3    is on the, you know, the billing matches the doctor who

 4    is on the chart notes?

 5  A.   I don't know.

 6  Q.   When Sharon Cordero would do the blind audits

 7    that you were talking about --

 8  A.   Yeah.

 9  Q.   -- would -- would she audit to make sure that

10    the appropriate treating provider had been billed out as

11    the one that did the services?

12  A.   Yeah.  I don't know if that would be one of her

13    things -- checks on her checkmark list or not.

14  Q.   Okay.  And when you were doing the peer review,

15    would the doctors -- would that be simply a check of the

16    notes or would they also check the billings?

17  A.   That was more of a -- you know, more of a notes

18    thing.

19  Q.   So that would be more to ensure compliance with

20    the record-keeping requirements rather than to ensure

21    compliance with billing?

22  A.   Yes.

23  Q.   Okay.  And the front office folks who were, I

24    guess -- like you said, the first line of defense, what

25    were they doing -- or were they checking to see if the
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 1    doctor, who performed the services -- performed the

 2    services is the one who was on the billing?

 3  A.   Well, I mean, I think -- you know, it's hard to

 4    remember years ago, but in practicality purposes the

 5    purpose of the superbill was not only to put the number

 6    of those itemized situations that took place, but also

 7    have a signature by the doctor --

 8  Q.   Okay.

 9  A.   -- because that was an additional look-see, if

10    you will.

11  Q.   Sure.  You got the notes, you got the

12    superbill, they are signed by the same person.  It's --

13  A.   Right.

14  Q.   Gotcha.

15  A.   And if I may add, there is a thing called a day

16    sheet that you print out from Dentrix at the end of the

17    day that we also ask the provider to sign.

18  Q.   Okay.  If I'm understanding, and I understand

19    what you're saying, would that be sort of a listing of

20    all the procedures that the provider did in a certain

21    day?

22  A.   Yes.

23  Q.   And that provider would sign off and say, yes,

24    I did all these things?

25  A.   That's right.
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 1  Q.   Would those have been sent to you as well when

 2    you were providing services?

 3  A.   No.

 4  Q.   Is there a reason why they didn't have you

 5    verify them for yourself for the treatment performed?

 6  A.   No.  If I was performing treatment a lot of

 7    times I would sign my own day sheet.  I thought you

 8    meant --

 9  Q.   Yeah.  I'm sorry.  That's what I meant.  Would

10    a day sheet involving you, Dr. Malouf, your services you

11    rendered that day, would that be sent to you?

12  A.   Yeah.  I mean, I would usually do it before I

13    left.

14  Q.   Okay.  And was that standard operating

15    procedure from '07 to 2010?

16  A.   For the most part, I think.

17  Q.   Do you -- you were present when, I believe --

18    and correct me if I'm wrong.  You were present for

19    Ms. Espinoza's deposition; is that right?

20  A.   Yes.

21  Q.   And you were present for Ms. Buchanan's

22    deposition?

23  A.   Yes.

24  Q.   And also for Ms. Teague's deposition?  Which I

25    think was held in this building right in that room.
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 1  A.   Yeah, I think so.

 2  Q.   And, also, you were present for Ms. Riddler's

 3    deposition?

 4  A.   Yes.

 5  Q.   Also Dr. Mikulencak and Dr. Jameson's

 6    depositions?

 7  A.   Yes.

 8  Q.   And throughout those depositions the -- they

 9    described the billing processes as they understood it.

10  A.   Okay.

11  Q.   Do you recall that -- those discussions

12    occurring?

13  A.   Not -- not really.

14  Q.   I'm going to hand you what has been marked as

15    Exhibit 26.

16  A.   Okay.

17  Q.   And it looks like -- I'm going to refer to the

18    top e-mail on this page, the one that's from Stacy

19    Riddler to Adam Benham.  Do you see that?

20  A.   Yes.

21  Q.   And you are cc'd on that e-mail?

22  A.   Yes, sir.

23  Q.   And it looks like this e-mail was sent on

24    August 2nd, 2007?

25  A.   Yes.  Now, may I ask?  I mean, is this prior to
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 1    the date that we should be discussing?

 2  Q.   I'm sorry?

 3  A.   I thought we were talking about periods between

 4    September 7, 2007.

 5  Q.   We are primarily.  We are primarily.  But, you

 6    know, I want to ask you a couple of questions about this

 7    e-mail.

 8  A.   Okay.

 9  Q.   Do you see the third paragraph starts with, "I

10    know you"?

11  A.   Yes.

12  Q.   If you go down to -- I guess it's the third

13    full sentence.  Starts with "typically."

14  A.   Yes.

15  Q.   And this is Stacy Riddler speaking about the

16    process for establishing a Medicaid provider number.

17  A.   Okay.

18  Q.   "It typically takes 3-4 weeks once I send it in

19    and I prefer to wait at least 3 weeks to have you start

20    so that gives them ample time to send me a number for

21    you.  Otherwise it becomes difficult with you starting

22    and us not being able to send in your claims for 3-4

23    weeks because of not having" that "number."

24        Did I read that accurately?

25  A.   Yes.
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 1  Q.   And Stacy references not being able to charge

 2    out claims because Dr. Benham wouldn't have a number.

 3    Is that a fair assessment?

 4  A.   Yes.

 5  Q.   And do you agree with that proposition

 6    generally, that Dr. Benham couldn't be billed --

 7    services could not be billed under Dr. Benham until he

 8    had a provider number?

 9  A.   Yes.  Unless, of course, I was training him or

10    something.

11  Q.   Sure.  And it seems to reference that Stacy

12    might be able to hold those claims until a time period

13    where Dr. Benham gets a number.

14  A.   Okay.

15  Q.   Is that -- is that accurate?

16  A.   I guess I don't see that part.

17  Q.   Okay.  We can move on.

18        I'm going to hand you what we've marked as

19    Exhibit 27.  And this is an e-mail from Stacy Riddler to

20    you.

21        THE WITNESS: Can I just interject and go

22    on record and say that, again, I'm not a lawyer, but I'm

23    here pro se and I object to any documents that are prior

24    to September 7, 2007.

25        MR. REINSTEIN: Sure.  That's -- that's

Page 171

 1    fine.  The objection is obviously noted and then we

 2    can -- we can deal with it later.  And as you know from

 3    previous depositions, you are free to state that

 4    objection, but I'm also able to ask you to answer the

 5    questions.

 6        THE WITNESS: Understood.

 7  Q.   (BY MR. REINSTEIN)  You agree that this is an

 8    e-mail that was sent from Stacy Riddler to you?

 9  A.   Yes, sir.

10  Q.   And it was sent on August 2nd, 2007?

11  A.   Yes, sir.

12  Q.   And this is, again, referencing Dr. Benham?

13  A.   Okay.

14  Q.   Is that correct?

15  A.   Yes, sir.

16  Q.   And, in fact, it's just a few hours after the

17    e-mail that we were just discussing -- discussing

18    previously; is that right?

19  A.   Yes.  Five hours, yes.

20  Q.   And it appears in this e-mail that Stacy is

21    addressing you; is that right?

22  A.   I haven't really read it yet, but --

23  Q.   Sure.  Please take a minute to look through it.

24    And I'll be asking you a question about the first

25    paragraph primarily.
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 1  A.   (Witness reviewing document).  Okay.

 2  Q.   Okay.  The second sentence, full sentence

 3    starts with:  "He really wants to start on the 13th, not

 4    the 20th as I requested so I need you or Lisa,

 5    preferably you, to tell me what you would like me to

 6    tell him as far as plans go for whether he will be with

 7    Dr Shobe for a week or so first, will he actually work

 8    on patients or just observe, will we charge out under

 9    him or just attempt to hold claims until we get a number

10    for him 4-6 weeks from now, etc."

11        Did I read that accurately?

12  A.   Yes, sir.

13  Q.   Okay.  Do you understand this to mean that

14    Stacy was asking whether or not work performed by

15    Dr. Benham should be charged out under Dr. Shobe?

16  A.   I don't see it that way.

17  Q.   Okay.  What's your interpretation of this

18    e-mail?

19  A.   Well, my interpretation is, I mean, is he going

20    to just be observing Dr. Shobe doing this, is he

21    actually going to perform work on patients and we'll

22    hold his claims until he gets a number and then submit

23    them.  That's the way I take it.

24  Q.   Okay.  The clause that sort of starts after the

25    "will he work on patients or just observe," that next
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 1    clause after the comma, "will we charge out under him or

 2    just attempt to hold claims until we get a number for

 3    him 4-6 weeks from now, etc."  What do you understand

 4    that to mean?

 5  A.   As I mentioned, I think she's just asking --

 6    let's see.  I don't know what -- where we were with his

 7    provider number at that time or are we going to wait

 8    until he gets a provider number.

 9  Q.   Under what -- under what circumstances would it

10    be -- would it be appropriate to bill out work for

11    Dr. Benham before Dr. Benham received a provider number?

12  A.   I think the couple of circumstances we alluded

13    to earlier.  One, if Dr. Shobe is actually training and

14    supervising him.

15  Q.   That would be billed under Dr. Shobe then,

16    correct?

17  A.   I suspect.

18  Q.   Okay.

19  A.   Rephrase -- or not rephrase it.  Please reask

20    your question --

21  Q.   Sure.

22  A.   -- just to make sure I'm --

23  Q.   Yeah.  Let me ask a different question.

24        You agree that here the question is should

25    it be charged out now or should the claims be held,
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 1    right?  That seems to be the question that's being

 2    asked.

 3  A.   It seems like that, but I don't know how she

 4    could charge it out now, unless she has a number for

 5    him.

 6  Q.   Sure.  And that was going to be my -- and

 7    that's really my question is is it couldn't be charged

 8    out under Dr. Benham, right?

 9  A.   If he didn't have a number.

10  Q.   Right.  Why would claims be held?

11  A.   Because he had 95 days to file them.

12  Q.   And that's -- that's what should be done,

13    right?  If a -- if a provider performs treatment but is

14    not yet enrolled, those claims should be held until he

15    or she gets a number, right?

16  A.   I think that's right.  I mean, in this case I

17    think Dr. Shobe may be a supervising provider.

18  Q.   And based on your earlier testimony, to the

19    extent that it's appropriate to bill out as a

20    supervising provider, that would have to be billed under

21    Shobe, right, as the one who supervised?

22  A.   Yes.

23  Q.   Dr. Malouf, we are going to hand you what we've

24    marked as Exhibit 28.

25        THE WITNESS: May I respectfully ask for a
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 1    bathroom break after this question?

 2        MR. REINSTEIN: Absolutely.  That's

 3    perfectly fine.

 4        THE WITNESS: Thank you.

 5        MR. REINSTEIN: Actually, you know what,

 6    we haven't introduced it yet.  Let's just go off the

 7    record and we'll handle it when we get back.

 8        THE WITNESS: Okay.

 9        THE VIDEOGRAPHER: We are off the record

10    at 1:34 p.m.

11        (Recess from 1:34 to 1:39)

12        THE VIDEOGRAPHER: We are back on the

13    record at 1:39 p.m.

14  Q.   (BY MR. REINSTEIN)  Okay.  Dr. Malouf, before

15    we went off the record here I had handed you an exhibit.

16    I've forgotten what we've marked that.

17  A.   30.  No, I'm sorry, 28.

18  Q.   28.  Thank you.  Will you take a look at that.

19    If a -- if a provider who actually performed the

20    services on a patient was being supervised by another

21    dentist, how would the treatment notes reflect that?

22  A.   I'm not sure that they would.

23  Q.   So the -- the doctor who actually performed the

24    treatment is who you would expect to see in the notes,

25    right?
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 1  A.   Yes.

 2  Q.   And would you expect to see any sort of

 3    notation that there was a supervising dentist involved?

 4  A.   I mean, looking back in retrospect, it probably

 5    would have been nice to have, but realistically probably

 6    not in there.

 7  Q.   Okay.  And, likewise, when that -- those notes

 8    then sort of worked their way through the process and

 9    become converted into a claim that gets submitted.

10  A.   Mm-hmm.

11  Q.   Is there anywhere along that process where

12    there would be some indication that another provider was

13    supervising the provider who actually performed the

14    treatment?

15  A.   I don't know if there would be an indication,

16    so to speak.

17  Q.   So when that claim is submitted to Medicaid, is

18    there any way, based on your understanding of how the

19    claims were compiled and submitted to Medicaid, is there

20    any indication that Medicaid would know that the

21    services were being billed by a so-called supervising

22    provider?

23  A.   Probably not.

24  Q.   Where in the process of the internal All Smiles

25    process of billing, where would -- let me start over.
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 1        Where in the process of billing would

 2    somebody at All Smiles know to enter in information for

 3    the so-called supervising provider?

 4  A.   It would start at the local office.

 5  Q.   So the local office would have to enter some

 6    information that would indicate to the corporate

 7    office -- let me back up.

 8        Let's use a hypothetical example --

 9  A.   Okay.

10  Q.   -- just so it becomes a little bit cleaner to

11    answer this.

12  A.   Sure.

13  Q.   Let's say hypothetically doctor -- Dr. Oxford

14    was an orthodontist, right?

15  A.   Yes.

16  Q.   He worked at your clinics?  And let's say

17    Dr. Shobe was there as well.

18  A.   Okay.

19  Q.   And I believe Dr. Shobe was employed before

20    Dr. Oxford; is that right?

21  A.   Yes.

22  Q.   Let's say that in this hypothetical scenario

23    Dr. Shobe is supervising Dr. Oxford.

24  A.   Okay.

25  Q.   So Dr. Oxford performs the treatment on the
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 1    patient --

 2  A.   Okay.

 3  Q.   -- but Dr. Shobe is onsite.

 4  A.   Okay.

 5  Q.   The billing would be written up with

 6    Dr. Oxford; is that right?

 7  A.   If he performed the service, yes.

 8  Q.   Yeah.  And we are assuming Oxford performed the

 9    services.

10  A.   Yes.

11  Q.   So the treatment notes should reflect

12    Dr. Oxford, right?

13  A.   Yes.

14  Q.   And when that goes to the front office staff

15    with the superbill --

16  A.   Mm-hmm.

17  Q.   -- how would -- when would that staff put on

18    Shobe as the treating provider, so to speak, of the

19    service, the performing provider of the service for

20    purposes of submitting that bill to Medicaid?

21  A.   I mean, systematically I can't answer you

22    straight up because I don't know exactly, but I'm sure

23    there had to be some communication between local and

24    corporate billing because they obviously couldn't submit

25    a claim for a performing provider that didn't have a
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 1    number under his number because he didn't have it.  So

 2    there had to be some kind of communication there.

 3  Q.   How about in the circumstance where both

 4    providers actually have a number?

 5  A.   I don't know the system -- I mean, I can't

 6    recall exactly how the flow went --

 7  Q.   Mm-hmm.

 8  A.   -- but -- I mean, I don't know who determined

 9    the drop-down menu for this provider to be on the claim.

10    I would suspect it would be at the corporate level.

11  Q.   Okay.

12  A.   And I just don't know how that gets

13    communicated from local to corporate.

14  Q.   And, again, it wasn't until the 2011 or 2012

15    timeframe when you learned that the practice of billing

16    out a supervising physician -- or, excuse me, a

17    supervising dentist might be incorrect?

18  A.   Right.

19  Q.   If you were supervising -- if you were a

20    dentist -- excuse me.  Silly question.  You are a

21    dentist.

22        If a dentist performed services and those

23    services were submitted under your TPI, and it was a

24    circumstance where you were not onsite with that

25    dentist, but rather you were generally supervising
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 1    them --

 2  A.   Okay.

 3  Q.   -- how would it be that your name and TPI ended

 4    up on the claim submitted to Medicaid?

 5  A.   I don't know.

 6  Q.   Who would have issued the directive to put your

 7    name on a claim like that?

 8  A.   Again, I don't know.  I would think it would be

 9    somebody at the corporate billing.

10  Q.   And is that something that the corporate

11    billing folks would have decided on their own, just to

12    put down your name?

13  A.   I mean, that is one of those snapshot in time

14    things.  It's hard to frame what, you know, was going

15    on.

16  Q.   Would you have told the corporate people that

17    it should be your name that it's submitted under?

18  A.   No.  The only situation would be is if I was

19    training somebody and it was my understanding that that

20    was appropriate.

21  Q.   But if you were not onsite, it would not be

22    appropriate to submit it under your TPI if another

23    doctor performed the services?

24  A.   Again, we have to dial down into a timeframe --

25  Q.   Sure.
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 1  A.   -- because I want to be correct in answering

 2    this.

 3  Q.   That's fair.  Let's talk about prior to you

 4    getting -- prior to that communication that we discussed

 5    earlier where somebody talked to Becky and --

 6  A.   Prior to that time I thought that was okay.

 7  Q.   Okay.  You thought it was okay to have your

 8    name on there?

 9  A.   Yes.

10  Q.   Even if -- even if you weren't onsite?

11  A.   Right.

12  Q.   Okay.  Then after that time and beyond the time

13    period where that temporary fix, because the

14    credentialing issues had expired, at least that's how

15    you portrayed it, I think, after that point how would it

16    be that your name appeared on a claim for a service that

17    you did not render?

18  A.   Other than the two situations I mentioned to

19    you before, either a training situation or this number

20    situation, I can't answer that because I don't know.

21    But it wasn't until this stakeholder meeting in '11 or

22    '12 that somebody specifically asked the actual scenario

23    about having the dentist do direct supervision that I

24    learned that that was appropriate or would only be the

25    appropriate way.

Page 182

 1  Q.   So prior to you learning that, you didn't know

 2    for sure one way or another if the practice that you had

 3    been engaging in was proper?

 4  A.   I thought what I was doing was proper.

 5    Everything about what we did we thought we were doing

 6    right.

 7  Q.   Okay.  But you didn't -- you didn't verify that

 8    what you were doing was correct, right?  You just didn't

 9    learn it until a later date?

10  A.   Well, what we learned at a later date was

11    contrary to what we were told.

12  Q.   Well, I guess I don't understand that response,

13    Dr. Malouf, because I think you had -- and throughout

14    this deposition I think you -- you very clearly refer

15    back to two situations where you believed it was

16    appropriate to have your name as the performing provider

17    of a service that was actually performed by somebody

18    else.

19  A.   Right.

20  Q.   So you're saying, well, we were told that.  But

21    is that separate and apart from that second situation

22    that we have been discussing regarding the issue with

23    the numbers?

24  A.   No.  No.  It's the same.

25  Q.   So outside of that issue with the numbers,
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 1    which I believe you said was a limited time period where

 2    that was -- that directive, I guess, was in place, and

 3    the situation earlier in time where you believed it was

 4    appropriate generally to put your -- your number down.

 5  A.   Well, first of all, I wasn't putting my number

 6    down anywhere.  I wasn't in charge of billing.  I didn't

 7    direct billing.

 8  Q.   But you acknowledge that you're responsible for

 9    things that are billed under your name, right?

10  A.   I acknowledge that, yes, sir.

11  Q.   And, in fact, you have a duty to ensure that

12    things are accurately billed under your name.  That's

13    part of the provider agreements we've looked at, right?

14  A.   It was my duty, you know, given the set of

15    tools that I had to make sure I was making the most

16    correct decision I could at the time.

17  Q.   Sure.  You had the ability to -- as the owner

18    of the company you could have looked at any treatment

19    note, any treatment chart and compared it to any billing

20    that was submitted, right?

21  A.   That's correct.

22  Q.   And that's the case from '07 through the end of

23    your time at All Smiles, right?

24  A.   Yes, sir.

25  Q.   And nobody prevented you from doing that at any
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 1    point, right?

 2  A.   No, sir.

 3  Q.   All right.  Let's go back to Exhibit 28.  This

 4    is an e-mail from Stacy Riddler to somebody named -- the

 5    e-mail address is reedaggie@reedcpa.net and it's cc'd to

 6    Lisa and you.

 7  A.   Yes, sir.

 8  Q.   And it was sent on Thursday, October 4th, 2007;

 9    is that right?

10  A.   Yes, sir.

11  Q.   And it looks like this contains an attachment

12    of what is being referred to as the TMHP grid.  Is that

13    accurate?

14  A.   Yes, sir.

15  Q.   And this lists a number of doctors, correct?

16  A.   Yes.

17  Q.   And it lists various -- sort of on the -- I

18    guess the Y axis is a bunch of doctors and the X axis,

19    so to speak, is locations?

20  A.   Yes.

21  Q.   And then is a grid that's listing each

22    doctor's -- if they have a TPI for a various location it

23    lists that TPI in the corresponding box?

24  A.   Yes.

25  Q.   And, in fact, many of these doctors have TPIs
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 1    at multiple locations?

 2  A.   Yes.

 3  Q.   And all of the doctors on this attachment have

 4    at least one TPI, individual TPI; is that right?

 5  A.   Looks like it, yes.

 6  Q.   I'm sorry.  I should clarify.  It looks like a

 7    couple of them -- it looks like the applications might

 8    have been in process.  If you look, for instance at

 9    Dr. Olson.  It looks like some of them are in process.

10  A.   Yes.

11  Q.   And you agree that the -- it was appropriate

12    for doctors to be enrolled at every location where they

13    were servicing Medicaid patients?

14  A.   Yes.

15  Q.   In fact, they needed to have a TPI for each

16    location where they practiced if they were going to

17    submit claims from that location?

18  A.   The only exception to that would have been if

19    they were on the mobile unit.

20  Q.   Okay.  Let's set aside the mobile unit.

21  A.   Okay.

22  Q.   Was there any -- were there any orthodontia

23    services provided in the mobile unit?

24  A.   I don't think so.

25  Q.   Okay.  So let's set that aside.
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 1  A.   Okay.

 2  Q.   Other than -- you know, with that clarification

 3    that we are setting aside the mobile unit, each doctor

 4    has to have a TPI for the location where they are

 5    practicing if it's to be billed.

 6  A.   Correct.

 7  Q.   I'm handing you what's been marked as Exhibit

 8    29.

 9  A.   Okay.

10  Q.   And this is an e-mail that was sent from Stacy

11    Riddler to you and others.

12  A.   Yes, sir.

13  Q.   And it was sent on October 5th, 2007.

14  A.   Yes, sir.

15  Q.   And the subject is Dr. Olson's TPI number.

16  A.   Yes, sir.

17  Q.   And in very large capital letters it starts off

18    saying:  "YEE HAW & WOO HOO!!!!!!!"  And then Stacy goes

19    on to say:  "I received his TPI # today via phone for

20    FW" (the first place that he worked) "so Becky is

21    starting to enter his claims right now as we speak."

22        Did I read that accurately?

23  A.   Yes.

24  Q.   So would you agree that claims here were being

25    held for Dr. Olson until he received his TPI?
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 1  A.   It sounds that way.

 2  Q.   Okay.  And this is in late 2007, right?

 3  A.   Yes.

 4  Q.   Why were the claims not billed out under

 5    another doctor's TPI while Dr. Olson was waiting for his

 6    TPI to come in?

 7  A.   I have no idea.

 8  Q.   Would you agree that a doctor -- any dentist

 9    can see Medicaid patients as long as they are a licensed

10    dentist?

11  A.   Can they see them?

12  Q.   Yes.

13  A.   Yes.

14  Q.   And the issue comes in -- with enrollment comes

15    in as to whether or not they can bill for them; is that

16    right?

17  A.   I think that's right.

18  Q.   And as we sort of discussed today, until the

19    doctor has a TPI, he or she cannot have claims billed

20    under his or her name, right?

21  A.   Again, absent those other situations that I

22    thought were correct at the time.

23  Q.   Well, that's not the question I'm asking,

24    Dr. Malouf.

25  A.   Okay.  Sorry.
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 1  Q.   What I'm asking is a doctor who does not have a

 2    TPI, you simply cannot bill services under that doctor's

 3    name because there's no number --

 4  A.   That's right.

 5  Q.   -- to connect to them?

 6  A.   Correct.

 7  Q.   So the only two options are the claims can be

 8    held --

 9  A.   Yes.

10  Q.   -- or they can be billed under somebody else's

11    name, right?

12  A.   Yes.

13  Q.   If -- if they are, in fact, going to be

14    ultimately billed, right?  They could also not be

15    billed, period, correct?

16  A.   Correct.

17  Q.   Do you recall Dr. Erin Jamesen being an

18    orthodontist who worked at All Smiles?

19  A.   Yes.

20  Q.   I'm going to hand you what's been marked as

21    Exhibit 30.

22  A.   Okay.  Thank you.

23  Q.   And, Dr. Malouf, you're not on this e-mail.  It

24    looks like it's an e-mail from Becky Espinoza to -- I

25    apologize.
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 1        It's an e-mail -- it's an e-mail from Lisa

 2    Buchanan to Becky Espinoza and it states:  "We need to

 3    put the new orthodontist from Lewisville in the computer

 4    before Monday."

 5  A.   Yes, sir.

 6  Q.   Would Dr. Jamesen have been that Lewisville

 7    orthodontist, to your knowledge?

 8  A.   I don't know.

 9  Q.   If we can refer back here to Dr. Jamesen's

10    contract that we looked at earlier.  Pull that up here.

11        Could you look back at Exhibit 24, please,

12    sir?

13  A.   Sure.  Okay.

14  Q.   And do you see that's a contract between All

15    Smiles and Dr. Jamesen?

16  A.   Yes.

17  Q.   And do you see Number 4, duties for

18    Dr. Jamesen?  It says:  "The Company hereby employs (or

19    continues to employ) Employee as a Dentist to practice

20    in the Company's Clinic located at 501 N Interstate 35,

21    Lewisville Texas"?

22  A.   Yes, sir.

23  Q.   That's the Lewisville location?

24  A.   Right.

25  Q.   And this contract, it looks like -- if you look
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 1    at the last page, it was signed by you and Dr. Jamesen

 2    on October 1st, 2007?

 3  A.   Yes, sir.

 4  Q.   Does it stand to reason then that the dentist

 5    being -- or the orthodontist for Lewisville that's being

 6    referenced on October 19th, 2007 is, in fact,

 7    Dr. Jamesen?

 8  A.   It could have been another one.  I don't know.

 9  Q.   Do you recall there being -- typically were

10    there more than -- was there more than one orthodontist

11    working at a clinic at a time?

12  A.   I mean, on some overlapping times, yes.

13  Q.   Do you recall there being more than one dentist

14    or orthodontist, excuse me, working at the Lewisville

15    clinic at any time?

16  A.   I can't recall.

17  Q.   Okay.  I guess regardless of who this doctor

18    was, if you're not sure that it was Dr. Jamesen, it

19    states that the new orthodontist needs to be put into

20    the computer, right?

21  A.   Yes, sir.

22  Q.   How was doctor info entered into the computer?

23    What does -- what does that entail?

24  A.   Again, this wasn't one of my job duties, so I

25    can't elaborate too much, but what I can tell you is
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 1    that in the program you have to -- you know, you have to

 2    enter in certain credentials for a provider.

 3  Q.   So would that include things like the TPI?

 4  A.   I would guess that would be the TPI, amongst

 5    other things.  But that definitely wasn't my -- in my

 6    thing.

 7  Q.   Who do you think would have the most knowledge

 8    about that subject, about entering information into the

 9    computer?

10  A.   Well, I think it's twofold.  I think -- it

11    would be somebody that knows how to set the Dentrix

12    platform up and maybe some IT person.

13  Q.   Is that something that would sort of fall under

14    the Stacy Riddler responsibilities or more under the

15    Lisa Buchanan responsibilities?

16  A.   I don't know.

17  Q.   I'm handing you Exhibit 31.  And, Dr. Malouf,

18    is this an e-mail from Becky Espinoza to Lisa Buchanan

19    and Monica?

20  A.   Yes, sir.

21  Q.   And it's concerning Lewisville ortho claims; is

22    that correct?

23  A.   Yes, sir.

24  Q.   And the data that was sent is November 1st,

25    2007?
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 1  A.   Yes, sir.

 2  Q.   And the question that's posed states:  "Do you

 3    want Monica to charge out LWSV ortho under Dr. Malouf

 4    using his Irving # or are we going to wait until

 5    Dr. Jamesen receives a Medicaid number?"

 6        Did I read that accurately?

 7  A.   Yes.

 8  Q.   LWSV is shorthand for Lewisville?

 9  A.   That sounds to reason.

10  Q.   And now we've seen -- we have seen some e-mails

11    and -- and discussed the concept of holding claims until

12    provider has a TPI, right?

13  A.   Yes.

14  Q.   And was that All Smiles' policy?

15  A.   As far as I know.

16  Q.   I guess why would Becky be asking if work done

17    by Dr. Jamesen of Lewisville should be charged out under

18    your Irving TPI number?

19  A.   Honestly don't know.

20  Q.   Is there any reason you could think of why it

21    would be appropriate to represent that service was done

22    at Irving when it was actually done at Lewisville?

23  A.   No.

24  Q.   And other than what you've previously, and

25    we've sort of discussed almost ad nauseam here, are
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 1    there -- is there any other reason other than the

 2    reasons you've previously given why it would have been

 3    appropriate to bill under your TPI for Dr. Jamesen's

 4    work?

 5  A.   Other than those reasons, no.

 6  Q.   Handing you Exhibit 32.  And this e-mail, looks

 7    like it's sent from Stacy Riddler to Becky Espinoza?

 8  A.   Yes, sir.

 9  Q.   Sent on November 12th, 2007?

10  A.   Yes, sir.

11  Q.   And it concerns a number for Dr. Jamesen?

12  A.   It looks like, yes, sir.

13  Q.   And the first sentence states:  "I got her

14    number for LEW, but, of course, it is under the Irving

15    office because that is how I had to do it."  Do you see

16    that?

17  A.   Yes, sir.

18  Q.   Now, Dr. Malouf, I know you're not a recipient

19    of this e-mail, but based on this information it looks

20    like -- do you agree that it looks like Dr. Jamesen was

21    enrolled and received an Irving TPI number?

22  A.   It looks like that.

23  Q.   And as we just discussed, is there any reason

24    why a claim that was performed by Dr. Jamesen at

25    Lewisville should be billed to represent that the work
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 1    was performed at Irving?

 2  A.   Not that I can think of.  I don't know.

 3  Q.   Do you recall any discussions around this

 4    November 2007 time period concerning a need to enroll

 5    people at Lewisville under the Irving office TPI?

 6  A.   No, sir.

 7  Q.   Do you know if ortho work was being performed

 8    at the Irving office location at any point?

 9  A.   I can't recall.

10  Q.   Do you know if Dr. Jamesen ever actually worked

11    at the Irving office?

12  A.   I can't recall.

13  Q.   Were you aware at the time that Dr. Jamesen had

14    been enrolled -- had been enrolled under the Irving

15    location for her Lewisville work?

16  A.   No.

17  Q.   Had you known at the time, is that something

18    you would have stopped?

19  A.   Had I known what?

20  Q.   I'm sorry.  I guess I didn't finish my question

21    here.

22        If you had known that Dr. Jamesen was

23    being enrolled at Irving rather than at Lewisville, is

24    that something that you would have stopped?

25  A.   No, because a lot of our doctors were enrolled
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 1    at multiple locations.

 2  Q.   Fair enough.  But you -- you agree that for

 3    work Dr. Jamesen was performing at Lewisville, she

 4    should have been enrolled at Lewisville, right?

 5  A.   Yes.

 6  Q.   I'm handing you what has been marked as Exhibit

 7    33.

 8  A.   Okay.

 9  Q.   This looks like an e-mail from Diana Loft to

10    Karen Kress and Becky Espinoza.

11  A.   Yes, sir.

12  Q.   And I want you to take a look at the -- the

13    paragraph that's the second from the bottom.

14  A.   Yes, sir.

15  Q.   States:  "Make sure ALL location codes are on

16    each and every claim..otherwise they will show up as the

17    Corporate office and be denied.  Make sure the Treating

18    Provider is listed on the claim in the service Line."

19        Did I read that correctly?

20  A.   Yes.

21  Q.   Would you agree that it's important to

22    accurately identify the location where services are

23    being performed --

24  A.   Yes.

25  Q.   -- when submitting a claim?
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 1  A.   Excuse me.

 2  Q.   That's my fault.  I paused.

 3        Would you agree that it's important to

 4    accurately represent the location where services were

 5    provided when submitting a claim to Medicaid?

 6  A.   Yes, sir.

 7  Q.   Do you agree that it's important to accurately

 8    indicate the treating provider when submitting claims to

 9    Medicaid?

10  A.   Yes, sir.

11  Q.   I'm going to hand you what's being marked as

12    Exhibit 34.  And this is a four-page document.  And I

13    just want to point out that the third page is a -- sort

14    of a blown-up version of the screen shot on the first

15    page, and the fourth page is a blown-up version of the

16    screen shot on the second page.

17  A.   Okay.

18  Q.   So for our purposes it might be easier to look

19    at the third page just so we can both read it a little

20    bit better.

21  A.   Okay.

22  Q.   Dr. Malouf, do you recognize what these are

23    screen shots from?

24  A.   It's Dentrix.  Looks like a claim window they

25    are filling out.
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 1  Q.   So this is sort of the computer, I guess,

 2    portal that would be used in order to enter the claim

 3    information that we talked about earlier?

 4  A.   Yes, sir.

 5  Q.   And I want to look at just a couple of points

 6    on here.

 7        Do you see that there's a billing

 8    provider, a rendering provider and a pay-to provider

 9    listed?

10  A.   Yes, sir.

11  Q.   Can you explain to me the differences between

12    those three designations, if you know?

13  A.   I don't know.

14  Q.   And I believe that -- actually, who would be

15    the person who would be most knowledgeable about what

16    those mean?

17  A.   I would suspect people in the billing/

18    collections department, like either -- excuse me.  It's

19    either Becky or Marsha, probably.

20  Q.   So to the extent that Becky testified about

21    this, do you believe that she would be in a better

22    position to know some of the technical details of what

23    those mean?

24  A.   I think so.

25  Q.   Okay.  You can set those aside.
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 1        Okay.  Dr. Malouf, I'm going to hand you

 2    what we have marked as Exhibit 35.  And I just want to

 3    make a couple -- a couple representations for the record

 4    here just so it's clear what we are looking at.  You may

 5    have seen similar exhibits from -- from earlier

 6    depositions that we've done.  This is a compilation of

 7    treatment notes that have been performed.  We have -- as

 8    you can see, this was introduced at Dr. Jamesen's

 9    deposition up in the top right corner as Exhibit 12 to

10    her deposition.  And what we have done is we have

11    redacted all of the patient identifying information --

12  A.   Okay.

13  Q.   -- and we've labeled it with a patient number.

14    And as you recall, the State previously produced about

15    1800 or so patient files to your counsel in this case

16    and all of these are Bates labeled.  That's the number

17    in the lower right-hand corner.

18  A.   Yes, sir.

19  Q.   So that says MaloufPF and then there's a

20    number.

21  A.   Mm-hmm.

22  Q.   And we've also put an exhibit page number up at

23    the top header for reference.  So if we need to refer to

24    anything specifically, I hope we'll be able to make sure

25    we're talking about the same page.
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 1  A.   Okay.

 2  Q.   So what I would like you to do is take a look

 3    through these notes.  You see some notes are

 4    highlighted?  The date and the signature is

 5    highlighted --

 6  A.   Yes.

 7  Q.   -- concerning a note that goes sort of between

 8    the date and the signature?

 9  A.   Mm-hmm.

10  Q.   Have you had a chance to look through this

11    exhibit?

12  A.   The whole exhibit?

13  Q.   Well, yeah.  And -- you know what, let's do

14    this.  Let me introduce another exhibit and I think we

15    can then go off the record for a couple of minutes.

16        I'm going to introduce to you Exhibit 36.

17    And similar representations as Exhibit 35.  This is a

18    compilation of treatment notes.

19  A.   Okay.

20  Q.   There is an exhibit page number at the top.

21    The patient identifying information has been redacted

22    and a patient number has been placed on there.  It's a

23    little tough to see on that one, but it's there in the

24    redaction, in the box.  And it's also Bates labeled in

25    the bottom corner.
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 1        So what I'm going to ask you to do,

 2    Dr. Malouf, I want to go off the record for a couple of

 3    minutes and I'm going ask you to take a look through

 4    these two exhibits, 35 and 36, and take a look

 5    specifically at the notes and signatures that are

 6    highlighted.  Is that okay -- acceptable to you?

 7  A.   Yes, sir.

 8        MR. REINSTEIN: Okay.  Let's go off the

 9    record.

10        THE VIDEOGRAPHER: We're off the record at

11        2:11 p.m.

12        (Recess from 2:11 to 2:32)

13        THE VIDEOGRAPHER: We are back on the

14    record at 2:32 p.m.

15  Q.   (BY MR. REINSTEIN)  Okay.  Dr. Malouf, we are

16    back on the record here after a short break, and during

17    the break -- before we went on the break I had asked you

18    to take a look through Exhibits 35 and 36.  Have you had

19    the opportunity to do that?

20  A.   Yes, sir.

21  Q.   Okay.  Let's talk about Exhibit 35 first.

22  A.   Okay.

23  Q.   Excuse me.  And you've had a chance to look

24    through the highlighted notes on Exhibit 35?

25  A.   Yeah.  I briefly just looked at them, yes, sir.
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 1  Q.   Okay.  And are any of those highlighted notes

 2    your signature?

 3  A.   They don't appear to be, no.

 4  Q.   Do you believe that you personally rendered any

 5    of the treatment contained in those highlighted notes?

 6  A.   No.

 7  Q.   And do you believe that you were directly

 8    supervising the performing provider for any of these

 9    treatment notes that occurred?

10  A.   I don't recall.

11  Q.   Would you be able to point -- point to any

12    specific notes where you were directly supervising?

13  A.   No.

14  Q.   Do you have any -- if the provider -- these

15    appear to be notes that are signed by Dr. Jamesen.  Does

16    that look correct?

17  A.   Looks consistent with that, yes.

18  Q.   And do you recall being at Dr. Jamesen's

19    deposition testimony -- or, excuse me, deposition where

20    she testified that she had, in fact, rendered the

21    treatment in these notes that we are looking at on

22    Exhibit 35?

23  A.   I don't recall that, but I believe her.

24  Q.   Okay.  Okay.  Dr. Malouf, could you please take

25    a look at Exhibit 35?
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 1  A.   36?

 2  Q.   Excuse me.  Thank you.  36.

 3  A.   Yes, sir.

 4  Q.   And have you had a chance to look at the

 5    highlighted notes that are in Exhibit 36?

 6  A.   Briefly, yes, sir.

 7  Q.   Do any of these notes that are highlighted --

 8    were any of these notes that were highlighted your

 9    signature?

10  A.   No, sir.

11  Q.   Do you know whose signature those are?

12  A.   No.

13  Q.   Okay.  I will represent to you that these are

14    treatment notes done by Dr. David Mikulencak, the ones

15    that are highlighted, and Dr. Mikulencak has testified

16    previously that that is his signature.  Is that

17    accurate?  Do you recall?

18  A.   I mean, if he testified to it, I have no reason

19    to dispute --

20  Q.   I'm sorry, Dr. Malouf.  I think I might have

21    accidentally said something that might -- might appear

22    to be misleading and I didn't mean to mislead here.

23        I can represent that Dr. Mikulencak has

24    not testified specifically regarding the notes on

25    Exhibit 36, however, he has previously testified that
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 1    the -- the handwriting signature, that form of signature

 2    is his signature.  Do you recall that testimony from his

 3    previous deposition?

 4  A.   Yeah.  But I also -- I mean, I can't confirm or

 5    deny, I guess.

 6  Q.   Sure.

 7  A.   Just to be frank.

 8  Q.   That's fair.  Do you recall going through this

 9    exercise with -- or excuse me.  Do you remember the

10    State going through this exercise with Dr. Mikulencak

11    regarding a similar type exhibit during his deposition

12    that actually took place in this room?

13  A.   Yes.  And I also was going to say, I remember

14    him saying he only worked at the Fort Worth office,

15    which doesn't look consistent with this.

16  Q.   Dr. Malouf, of these highlighted notes that are

17    on Page 36 --

18  A.   Exhibit --

19  Q.   -- excuse me, Exhibit 36, did you personally

20    render any of the treatment that's listed?

21  A.   I would say no.

22  Q.   Do you believe that you were personally present

23    while Dr. Mikulencak was providing this treatment and

24    for any of the treatment listed on Exhibit 36?

25  A.   It's certainly possible.
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 1  Q.   Do you have any way to quantify which

 2    treatments you would have been present for?

 3  A.   No, sir.

 4  Q.   Do you have any reason -- do you recall

 5    Dr. Mikulencak testifying that he only saw you a very

 6    limited number of times?

 7  A.   Yes, sir.

 8  Q.   Do you have any reason to doubt what

 9    Dr. Mikulencak said about him only seeing you a very few

10    times?

11  A.   I guess there's no reason to doubt it, no.

12  Q.   Do you have any reason to doubt

13    Dr. Mikulencak's testimony that he -- aside from

14    potentially the first week or so when he started

15    providing treatment at All Smiles Dental Center, he did

16    not work in the same office at the same time as you?

17  A.   I think that's a fair statement.

18  Q.   Okay.  You have no reason to doubt that?

19  A.   No.

20  Q.   Dr. Malouf, you had -- forgive me if we've

21    already touched on this.  You had the ability as the

22    owner of All Smiles to review any claim that was

23    submitted?

24  A.   Of course.

25  Q.   And you had the ability to audit any chart that
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 1    you so desired to audit?

 2  A.   Yes.

 3  Q.   And you could have corrected any inaccurate

 4    billing that had been made; is that correct?

 5  A.   That's correct.

 6  Q.   Do you recall being present at Lisa Buchanan's

 7    deposition?

 8  A.   Yes, sir.

 9  Q.   Do you recall Lisa Buchanan referencing a

10    telephone call that you had with her, which I think she

11    referred to as one of the most recent communications she

12    had had with you at the time of her deposition?

13  A.   No.

14  Q.   Do you remember her -- do you remember at any

15    point contacting Lisa Buchanan to ask her some questions

16    to assist with responding to an interrogatory from the

17    State?

18  A.   No.

19  Q.   So to the extent that Lisa Buchanan testified

20    about such a conversation, do you have any evidence that

21    would refute her testimony?

22  A.   I guess not.

23  Q.   Are you generally familiar, Dr. Malouf, with

24    the CDT coding for orthodontic services?

25  A.   No.
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 1  Q.   Are you aware generally that there are

 2    numerical codes that are associated with various

 3    services that are provided?

 4  A.   Various surfaces?

 5  Q.   Services, excuse me.

 6  A.   Oh, services.  Yes.

 7  Q.   And would you -- do you understand that

 8    those -- those codes are not particular to Texas

 9    Medicaid, but rather those are national codes that are

10    used throughout the dental industry?

11  A.   I'm not sure I know how to answer that

12    question.

13  Q.   Sure.  Are you aware that within the TMPPM

14    there in the -- especially Chapter 19 -- specifically

15    Chapter 19 there are -- there are a list of procedures

16    that can be performed by a dentist or orthodontist?

17  A.   Yes, sir.

18  Q.   And are you aware that in order to submit

19    claims for those to Medicaid specific coding needs to be

20    entered?

21  A.   Yes.

22  Q.   And similarly, when -- throughout any of your

23    dental experience, have you billed -- submitted bills to

24    private insurance companies like Delta Dental, for

25    instance?
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 1  A.   Yes, sir.

 2  Q.   And do you also submit coded billings to these

 3    private insurance companies?

 4  A.   I mean, I don't, but I have had personnel that

 5    did, yes.

 6  Q.   Sure.  And you're at least aware that codes are

 7    used to identify that various services were performed?

 8  A.   Correct.

 9  Q.   Let's take a look at Exhibit 37.  That's a two

10    page-exhibit.  It's a front and back on that one.

11  A.   Yes, sir.

12  Q.   And, Dr. Malouf, I'd particularly like you to

13    take a look at the e-mail that is the closest to the

14    bottom on the first page of this exhibit.

15  A.   Okay.

16  Q.   The one that is -- states from Ortho Northwest

17    to Diana Loft.  Do you see that one?

18  A.   Yes, sir.

19  Q.   And the sent date is January 29, 2009?

20  A.   Yes, sir.

21  Q.   And the subject is, "Production procedures"?

22  A.   Yes, sir.

23  Q.   And towards the bottom of that large paragraph

24    it states:  "On bracket day these are the procedures

25    that we charge out."  Do you see that?
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 1  A.   Yes, sir.

 2  Q.   And then it lists:  D8080 workup -- excuse me,

 3    "D8080A- Work up; D8080B- Upper Brackets; D8080C- Lower

 4    Brackets; D8210/1006D - Bite Block"; and "D8670/Z2013 -

 5    Office Visit.

 6        Did I read that correctly?

 7  A.   Yes, sir.

 8  Q.   And the question at the bottom underneath that

 9    list states:  "So are we to start charging it out again

10    on work up day?  I was not informed of this.  Can you

11    please show me how to do it?"

12        Did I read that accurately?

13  A.   You did.

14  Q.   And are those codes that are listed there, for

15    the services that are listed on this e-mail, the ones

16    that you expected to be billed out on a patient's first

17    visit to receive brackets?

18  A.   Okay.  That's a little confusing.

19  Q.   Sure.  This -- this list of codes.  So we can

20    take D8080 as one -- as one code here.

21  A.   Okay.

22  Q.   D8080 -- let's just look at D8080 and D8670.

23  A.   Okay.

24  Q.   Do you believe that those codes should have

25    both been billed on that initial placement of brackets
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 1    day?

 2  A.   My understanding that that was appropriate.

 3  Q.   Okay.  And would this have been a policy that

 4    you created?

 5  A.   No.

 6  Q.   And is this a policy that -- that you were

 7    aware of at the time?

 8  A.   Yes.

 9  Q.   And so if you disagreed with this policy, you

10    could have changed this policy, correct?

11  A.   That's true.

12  Q.   Dr. Malouf, do you understand D8080 to be the

13    code for comprehensive orthodontics?

14  A.   I mean, I'm relatively aware.

15  Q.   Okay.  And 867 -- 8670, are you aware of that

16    being a code for a periodic adjustment?

17  A.   Periodic visit.

18  Q.   Periodic visit?

19  A.   Yes, sir.

20  Q.   Okay.  And I think, Dr. Malouf, previously on

21    Exhibit -- on Exhibit 16 -- you might want to pull that

22    out for your reference.  It's the 2007 TMPPM dental

23    manual.

24  A.   Yes, sir.

25  Q.   Okay.  I think we might have touched on this
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 1    before.  On Page 19-41.

 2  A.   Okay.

 3  Q.   Do you see on the right-hand column a number of

 4    bullet points?  I want you to look at the fifth bullet

 5    point from -- excuse me, fifth bullet point from the

 6    bottom.  The one that starts with "Procedure code" 8670

 7    "should be billed."  Do you see that?

 8  A.   Yes, sir.

 9  Q.   And it states:  The "Procedure code D8670

10    should be billed only when an adjustment to the

11    appliances is provided and may not be billed before the

12    date the orthodontic adjustment was performed."

13        Did read that correctly?

14  A.   You did.

15  Q.   So do you understand that in order for D8670 to

16    be able to be billed, an adjustment to orthodontic

17    appliances must be performed?

18  A.   I think I referred to a different explanation

19    of what that was.

20  Q.   Okay.  Do you know where that would be -- be

21    found, that different explanation?

22  A.   Yeah.  There's a CD -- I think there's a CDT

23    code for that that just refers to a periodic visit.

24    Doesn't necessarily reference an adjustment, it doesn't

25    reference a monthly, it just refers to a periodic visit.
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 1  Q.   Okay.  But we can agree that the Medicaid

 2    manual, the TMPPM is the -- I guess the rules -- are the

 3    rules that govern provision of services to Medicaid

 4    patients, right?

 5  A.   I guess you're right.

 6  Q.   Would you agree, Dr. Malouf, generally with the

 7    concept that brackets and banding can't be adjusted on

 8    the day that they're being placed?

 9  A.   I think the idea behind that is the way the

10    program worked at the time.  And that was we didn't bill

11    for the initial visit when the patient came for an

12    assessment, and that we were allotted a certain number

13    of visits for that patient.  They also didn't pay for

14    the workup when the workup was performed because, number

15    one, they just -- we were informed not to do that.  So

16    therein lies -- I think -- it's just a part of how the

17    system was run.  When we billed out for the workup, and

18    then we also tried to reclaim kind of the first visit

19    for the patient.  That was the thought process.

20        MR. REINSTEIN: I'll object to the

21    nonresponsive portion.

22        THE WITNESS: Yes, sir.

23  Q.   (BY MR. REINSTEIN)  The question, it's -- it's

24    a straightforward question about the physical

25    application of braces.  Okay.  That's what I'm trying to
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 1    ask.

 2  A.   Okay.

 3  Q.   When you place braces for the first time on a

 4    patients, when the brackets and the banding is put on to

 5    the patient, would you agree that you are not adjusting

 6    anything because you are placing it for the first time

 7    at that visit?

 8  A.   I suppose so.

 9  Q.   And I want you to look back at the bullet point

10    on Page 19-41, below the one we were just looking at.

11    It states:  "Procedure code" 8670 "is paid only in

12    connection with a history of braces, unless special

13    circumstances exist"; is that right?

14  A.   That's what it says.

15  Q.   And would you agree that if you're billing

16    them -- if you're billing 8670 concurrently with 8080,

17    there's not a history of braces at that point?

18  A.   Well, I agree with your statement.

19  Q.   Okay.  Dr. Malouf, I'm going to hand you what

20    we've marked as Exhibit 38.  And this is a multipage

21    document and I want to just represent to you that it's

22    two copies of the same thing.  The first two pages are

23    the e-mail -- an e-mail from Stacy Riddler.  And you'll

24    see that the final two pages are actually something that

25    was produced to the State -- it was produced, excuse me,
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 1    by you to the State in response to one of our discovery

 2    requests, so that's why you will see that there's Bates

 3    labeled numbers on the bottom of the final three pages

 4    of the exhibit.  Starting with MALOUF2-00568 and that

 5    goes through MALOUF2-00570.

 6  A.   Okay.

 7  Q.   Do you see that on there?

 8  A.   Yes, sir.

 9  Q.   And please take a quick look and I want to make

10    sure that we're in agreement that these are -- the same

11    e-mail is in both of those sets.

12  A.   That's interesting.  Why does it print off

13    different if it's the same document?

14  Q.   I have the same question myself, to be honest,

15    and I wish I had an answer for you.  I wonder if it's a

16    font size thing, but -- you see that it starts with, "Hi

17    Olga" on both of them?

18  A.   Yes, sir.

19  Q.   And the one that's Bates labeled right above

20    the "Hi Olga" it states:  "On Tuesday January 29, 2008

21        6:27 PM, Stacy Riddler ... wrote"?

22  A.   Yes, sir.

23  Q.   I'm sorry.  That's the 28th.  I think it says

24    29th.

25  A.   Well, I mean -- yes, it does say 29.
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 1  Q.   And if you look, for instance, the second

 2    bullet point in that "Hi Olga," the first three lines

 3    are underlined?

 4  A.   Yes, sir.

 5  Q.   And that's -- if you look at the -- the

 6    non-Bates labeled version, the first three lines of the

 7    second bullet point are highlight -- or, excuse me, are

 8    underlined?  Do you see that?

 9  A.   Yes, sir.

10  Q.   And I think -- it looks like, Dr. Malouf,

11    there's more space at the bottom of the page on the

12    Bates-labeled version and the non-Bates-labeled version

13    seems to go lower on the page; is that -- is that

14    accurate?

15  A.   That's accurate.

16  Q.   Okay.  Dr. Malouf, this is an e-mail that you

17    have cited in a discovery response and is this the issue

18    with the taxonomy code that you were referring to

19    earlier?  Is this the discussion regarding that?

20  A.   It's one of them, yes, sir.

21  Q.   And is this the -- this is the -- is this the

22    issue that you claim gave rise to a special instruction

23    from TMHP as to how to bill work done by providers?

24  A.   I can't say that this was what gave the

25    instruction, but it was around this time period.
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 1  Q.   Do you know why it would have been cited in

 2    discovery responses as a reason for billing other

 3    doctors under your -- work other doctors performed under

 4    your TPI?

 5  A.   I mean, the obvious thing to me was is the

 6    confusion around all the TPI numbers and the resetting

 7    of such.

 8  Q.   Can you point out specifically in this -- this

 9    e-mail, whether it's on the Bates-labeled version or the

10    non-Bates-labeled version, does it matter what gives the

11    justification for billing your TPI for work performed by

12    somebody else?

13  A.   I'm not sure that I can point to anything in

14    particular.

15  Q.   I mean, Dr. Malouf, this is something that

16    you've cited to the State in a discovery response and I

17    want to give you every opportunity to fully explain

18    yourself as to why you think this is justification for

19    billing work performed by a different doctor under your

20    name.  So I just want to make sure I'm giving you ample

21    opportunity to give an explanation.

22  A.   Well, I think, really, my explanation is is

23    that it was no fault of our own that TMHP reset all of

24    these numbers and created this confusion.

25  Q.   When you say, "reset," what exactly do you
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 1    mean?

 2  A.   I just recall that there was a conversation

 3    about TMHP had an update to their system, which in turn

 4    reset taxonomy codes, kind of did away with people's TPI

 5    numbers that were in process.

 6  Q.   Were any of your TPI numbers affected?

 7  A.   My personal ones?

 8  Q.   Yes, sir.

 9  A.   I couldn't answer that.

10  Q.   The issue seems to be with -- the issue that's

11    discussed in this e-mail seems to be with the taxonomy

12    code; is that right?

13  A.   It has to do with the provider application,

14    taxonomy codes.  Yeah.  I mean, it has to do with TPI

15    numbers and location numbers and taxonomy codes.

16  Q.   Can you point out to me where it deals with an

17    issue with TPI numbers?

18  A.   On the last page above the blocked-off TPI

19    numbers.

20  Q.   Mm-hmm.

21  A.   It references all of our TPI numbers, along

22    with old group taxonomy code, which it lists out, and

23    then a new taxonomy code.  Apparently there was some

24    mix-up between the TPIs and taxonomy code.

25  Q.   What is a taxonomy code?
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 1  A.   I don't know exactly.

 2  Q.   The taxonomy code is not part of the group TPI,

 3    right?

 4  A.   I don't know, but I don't think so.  I think

 5    it's tied to it somehow.  I think it has to do with the

 6    type of practice you have.

 7  Q.   So it's the type of practice as opposed to

 8    whether or not that practice is enrolled; is that right?

 9  A.   I don't know.

10  Q.   I think, Dr. Malouf, you made a reference

11    earlier to TPI numbers being cancelled or having to be

12    recreated; is that -- is that accurate?

13  A.   I just knew there was confusion around our TPI

14    numbers because they could be associated with a taxonomy

15    code.

16  Q.   And was that a problem for enrolling new

17    providers or the problem dealt with existing providers

18    or both?

19  A.   It sounded like it had a problem with both.

20  Q.   Okay.  And your position is because of whatever

21    this issue was with the taxonomy codes and the TPIs,

22    there was an express direction that it was permissible

23    to bill work performed by others under your individual

24    TPI?

25  A.   I think as an interim measure, yes.

Page 218

 1  Q.   Okay.  And I think we discussed this before.

 2    Did this instruction come earlier than January 29th,

 3    '08?

 4  A.   I don't recall when it came in.

 5  Q.   Well, this issue is being discussed in

 6    January -- in an e-mail string of January 29, 2008,

 7    right?

 8  A.   Right.

 9  Q.   And if there had been an instruction at that

10    point, you likely would have noted it; is that right?

11  A.   I couldn't tell you when the instruction would

12    or wouldn't have come.

13  Q.   And would that have -- and I think you earlier

14    testified that you believed it was not a conversation

15    that you had directly with somebody at TMHP?

16  A.   No.  And I think that's referenced in a lot of

17    this documentation.  I wasn't directly involved with a

18    lot of the credentialing process.

19  Q.   Did any of your staff members who were involved

20    with the billing seek your approval to bill out

21    information -- excuse me, bill out claims that other

22    doctors had performed under your TPI because TMHP told

23    them to do so?

24  A.   One more time on the question.

25  Q.   Sure.  Did any of your billing staff members,
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 1    the people who actually submitted the claims to

 2    Medicaid, did any of them come to you and seek your

 3    permission or approval to bill claims performed by other

 4    doctors under your personal TPI citing an instruction

 5    from TMHP?

 6  A.   I think so, yeah.

 7  Q.   Okay.  Do you recall who would have come to you

 8    about that?

 9  A.   I don't know.  I think -- I want to say it was

10    Becky, but I can't say for certain, but I recall a

11    certain instance around that, yes.

12  Q.   And you don't know when that happened?

13  A.   I can't pinpoint a time.

14  Q.   And I think you just earlier testified it was a

15    temporary measure?

16  A.   As it relates to the mixup, yes.

17  Q.   And how long did that temporary measure last?

18  A.   I don't recall, but I just know we had -- had

19    to write letters to higher ups to try to rectify it.

20  Q.   So you believe you wrote some letters?

21  A.   Not me personally, but Stacy.

22  Q.   What -- what would the nature of the letters

23    have been?

24  A.   The nature would have been -- I just -- not be

25    getting any traction on rectifying this taxonomy or TPI

Page 220

 1    number.

 2  Q.   How was it ultimately rectified?

 3  A.   I don't know.  I wasn't really over that part.

 4    I suspect they got everything changed over to the new

 5    taxonomy code, quote, unquote, and eventually things

 6    iron themselves out.

 7  Q.   And do you have any recollection of whether

 8    that was a matter of weeks or months or longer to

 9    complete?

10  A.   I couldn't say for certain, but I know it

11    wasn't a short measure.  It was something we had to work

12    on for a while.

13  Q.   Is this something that was expressed as being

14    particular to All Smiles or was this a systemwide

15    problem?

16  A.   I couldn't answer that.

17  Q.   Did -- so, again, you believe it was Becky

18    Espinoza who communicated the information that she had

19    received from somebody at TMHP down to you?

20  A.   I think that's right.

21  Q.   And do you recall -- do you recall any details

22    about what Becky Espinoza actually told you?

23  A.   No, because -- I mean, a lot of this was

24    just -- and I'm not talking about just this, I'm talking

25    about the entire, you know, operation and the system.
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 1    There was just a lot of work in progress and things.  So

 2    no to answer your question.

 3  Q.   Did you do anything to confirm any of the

 4    information that Becky told you?

 5  A.   No.

 6  Q.   Other than Becky and you, is there anybody else

 7    who would have known about this instruction?

 8  A.   I mean, possibly Stacy because she was in the

 9    middle of getting these numbers rectified.

10  Q.   Is this something that Lisa Buchanan would have

11    been involved with?

12  A.   I mean, she could have, because she was a part

13    of operations, but -- I mean, Lisa didn't -- wasn't in

14    charge.  It really wasn't her workplace to submit

15    credentialing documents and stuff like that.

16  Q.   So you believe that both Becky and Stacy would

17    have been aware of this?

18  A.   I would have thought.

19  Q.   Okay.  And once -- whenever -- I know you said

20    you're uncertain as to when this -- this temporary

21    measure would have ended, but once that temporary

22    measure ended, is it accurate that there was no longer a

23    basis for you to submit -- or, excuse me, for claims to

24    be submitted with your TPI for work that had been done

25    by other dentists?
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 1  A.   Unless I was trained.

 2  Q.   Okay.  And training would involve onsite, in

 3    person?

 4  A.   Again, didn't learn that until later about the

 5    on-site part.

 6  Q.   So other than what we've talked about today,

 7    you can't give us any further details about this

 8    instruction that -- that came down through Becky to you?

 9  A.   I cannot.

10  Q.   And you're unaware, as we sit here today, if

11    any such conversation had been recorded?

12  A.   I'm not aware today, as we sit here today.

13  Q.   Is it fair to assume that this -- this issue

14    was rectified by the next time a provider's enrollment

15    application had been approved?

16  A.   Is it -- is it -- I'm sorry.  Could you repeat

17    the question?

18  Q.   Yeah.  And let me -- let me just -- again, I

19    want to summarize just to make sure that I am accurately

20    stating your -- your position so we're on the same page

21    here.

22        My understanding of your position is this

23    was a temporary -- this -- this solution of bill

24    everything under your individual TPI was a temporary

25    solution because there were issues with the enrollment
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 1    of new orthodontists and possibly with current

 2    orthodontists in receiving TPIs; is that right?  Their

 3    own individual TPI?

 4  A.   I think that's fair.

 5  Q.   Okay.  So then whenever this instruction was

 6    given to Becky and communicated to you, from that point

 7    forward once a doctor had received a new TPI, the issue

 8    had clearly been straightened out, right?

 9  A.   I don't know.  I mean, because there's some

10    kind of match-up with a group taxonomy code that I don't

11    know got rectified or not.

12  Q.   But once the doctor has a TPI, that doctor will

13    then be able -- will be able to submit claims under that

14    doctor's TPI, right?

15  A.   Yeah.  But if it doesn't match up with your

16    group taxonomy code, that -- that becomes an issue, I

17    guess.

18  Q.   Okay.  So you believe that even if providers

19    were being given new TPIs, there still might have been

20    an issue with them submitting claims under that TPI?

21  A.   Yes, sir, that's what I'm saying.

22  Q.   Okay.  I'm going to hand you what we've marked

23    as Exhibit 39.  And, Dr. Malouf, if we take a look at

24    this, it looks like there's actually -- it looks like

25    it's three e-mails.  There's one from Becky to Lisa
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 1    Buchanan on the bottom.  Then it looks like Lisa

 2    Buchanan must have forwarded something to you, and then

 3    you respond to Lisa Buchanan; is that -- is that

 4    accurate?

 5  A.   I definitely -- yeah, I think that's right.

 6    Yeah.

 7  Q.   There's no date or time stamp for the Lisa to

 8    you, but it appears that you were responding to Lisa,

 9    right, regarding the information that's on this page?

10  A.   I just -- in all fairness it looks like Becky

11    sent an e-mail to Lisa.  And then -- I don't see the

12    third one, I guess.

13  Q.   Okay.  Yeah.  Let's just start at the bottom.

14    So at the bottom Becky sends an e-mail to Lisa on June

15    17th, 2008; is that right?

16  A.   Yes, sir.

17  Q.   And the subject is:  "FYI:  Billing under

18    Dr. Malouf for Ortho Arlington"; is that correct?

19  A.   Yes, sir.

20  Q.   And then above the from, sent to, and subject

21    of that e-mail on the bottom, it says right above that:

22    "Lisa Buchanan ... wrote:  See below," right?

23  A.   Yes.

24  Q.   And then above that you see from -- from you,

25    Dr. Malouf, to Lisa Buchanan.  And the subject of that
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 1    it says:  Regarding Forward:  "FYI:  Billing under

 2    Dr. Malouf for Ortho Arlington," right?

 3  A.   Fair enough, yes, sir.

 4  Q.   Okay.  So in the bottom e-mail it states --

 5    Becky states:  "Doug informed me, which I" already knew

 6    "some of the Ortho charts were billed under Dr. Malouf

 7    but that Dr. Shobe signed the treatment notes.

 8        "I told him because sometimes Dr. Malouf

 9    will be at that location training, over seeing that

10    dentist's work so therefore we billed it under

11    Dr. Malouf.

12        "Doug informed me that in section 19.24 in

13    the TMHP manual it states the treating dentist is who it

14    needs to be billed out under.

15        "Should I have told him the real reason

16    why it was billed that way?"

17        Did I read that e-mail accurately?

18  A.   Yes.

19  Q.   And then Lisa says, "See below."  And then your

20    response to Lisa says:  "Your explanation was just fine

21    and correct thanks."

22        Did I read that accurately?

23  A.   You did.

24  Q.   And your e-mail to Lisa was sent June 18th,

25    2008; is that correct?
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 1  A.   Yes.

 2  Q.   Okay.  Do you know who the Doug is who's being

 3    referenced in this e-mail?

 4  A.   I don't.

 5  Q.   Is Doug -- do you have an idea as to who Doug

 6    might be?

 7  A.   He might have been someone that was conducting

 8    an audit of our charts.

 9  Q.   Okay.  And Becky states in that e-mail on the

10    bottom that you -- she says that you were there training

11    and overseeing the dentist's work.  And then she says:

12    "Should I have told him the real reason why it was

13    billed that way?"

14        Do you know what the real reason was?

15  A.   I have no idea.

16  Q.   But would you agree that it's something other

17    than you were there at the location training and

18    overseeing the dentist's work?

19  A.   You would have to ask them about it.  I don't

20    know what the real reason was.

21  Q.   But just based on the way that this -- this

22    e-mail is constructed, just the way that it's written,

23    do you -- can you reach any conclusion other than there

24    was a different reason than what Becky stated to Doug?

25  A.   It could have been that, could have been the
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 1    taxonomy code issue.  I don't know.

 2  Q.   So do you believe that despite what's written

 3    in this e-mail from Becky to Lisa, it's possible that

 4    the real reason was that you were training and

 5    overseeing that dentist's work?

 6  A.   Please repeat the question.

 7  Q.   Sure.  Despite Becky saying that there --

 8    "Should I have told him the real reason" -- let me back

 9    up.  Sorry.  Let me start over.

10        Becky states a reason, right, for -- for

11    why it was billed under your name.  Is that -- is that

12    fair?

13  A.   That's fair.

14  Q.   And the reason that she gives is sometimes you

15    would be at that location training and overseeing a

16    dentist's work.

17  A.   Correct.

18  Q.   She then says:  "Should I have told him the

19    real reason."

20  A.   Right.

21  Q.   If you were overseeing the dentists at that

22    location and training, it seems like it would be

23    unnecessary for her to say:  "Should I have told him the

24    real reason."  Is that -- is that fair?

25  A.   I mean, I guess.
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 1  Q.   I mean, I'm just talking about a plain reading

 2    of the English language here.  Would it make sense for

 3    Becky, you know, to give a reason and then say:  "Should

 4    I have told him the real reason," if the reason that she

 5    gave was the real reason?

 6  A.   I couldn't answer for Becky.

 7  Q.   That's fair.  Did you ask Becky at any point

 8    what the real reason was?

 9  A.   No.

10  Q.   So regardless of the reason, you acknowledge

11    and you, at least as of June 18th, 2008, understood that

12    some ortho charts were billed under your name, but

13    Dr. Shobe signed the treatment notes?

14  A.   Yes.

15  Q.   Did you ever personally review the accuracy of

16    claims submitted for reimbursement to Texas Medicaid for

17    services rendered by All Smiles dentists?

18  A.   I've partake -- excuse me.  I've partaken in

19    some internal audits that had to do with billing to

20    Medicaid, yes.

21  Q.   Okay.  How frequently did you do that?

22  A.   Me personally?

23  Q.   Yes, sir.

24  A.   I mean, it wasn't -- it was a part of the

25    doctor meeting that we did blind chart audits.  So that
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 1    would be some regular schedule.  I mean, there's

 2    really -- I couldn't tell you what kind of frequency.

 3    It wasn't like I partook in it.

 4  Q.   Okay.  Did you personally review the claims

 5    that were submitted under your name to make sure they

 6    were accurate?

 7  A.   I would review the day sheets and the

 8    superbills that I did.

 9  Q.   But you would not review the actual claims that

10    were submitted?

11  A.   No, sir.

12  Q.   Did you review the payments that were received

13    to ensure that the payments were for services that you

14    actually rendered?

15  A.   I can't say that I did that, no.

16  Q.   You would -- you would agree generally that in

17    order to get reimbursement from Medicaid for an

18    orthodontia -- orthodontic patient certain things need

19    to be done, such as submitting an HLD score sheet, a

20    prior authorization form, and then some diagnostic

21    records?

22  A.   Yes, sir.

23  Q.   And I think you mentioned, and please correct

24    me if I'm wrong, that HLD scoring you learned about from

25    a course that -- or I don't know if it was a course or a
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 1    seminar that Dr. Paul Dunn provided; is that right?

 2  A.   That's right.

 3  Q.   And that would have been sometime, I think you

 4    testified, and please correct me if I'm misstating it,

 5    in 2003/2004 timeframe?

 6  A.   It was in '04.

 7  Q.   Okay.  '04.  Other than reading the manual,

 8    obviously, and that course with -- or class or seminar

 9    with Dr. Dunn, were there any other steps that you took

10    to learn how to complete an HLD scoring sheet?

11  A.   Yes, sir.

12  Q.   Okay.  What were those?

13  A.   Meetings with Dr. Felkner and Dr. Altenhoff.

14  Q.   When did you meet with Dr. Felkner and

15    Dr. Altenhoff?  Sorry.  Let's start with Dr. Felkner.

16    When did you meet with Dr. Felkner regarding the HLD

17    scoring?

18  A.   Well, I don't recall exactly, but we had

19    several meetings.  I've actually had several phone calls

20    with him as well.

21  Q.   Would it have been in 2004?

22  A.   No.

23  Q.   2005?  I'm just trying to pin down a general

24    timeframe.

25  A.   No, I don't think it was that early.
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 1  Q.   Would it have been --

 2  A.   But I couldn't say for certain when I first --

 3  Q.   Would it have been 2008, that timeframe?

 4  A.   I don't recall.  I know I visited with him

 5    prior to 2008.  I just don't know.

 6  Q.   Well, I understand that you might have met with

 7    him and talked with him on a variety of subjects over

 8    the years, but specifically in terms of how to complete

 9    an HLD score sheet, can you say a time when you first

10    had that conversation with Dr. Felkner?

11  A.   I don't know.

12  Q.   How about with Dr. Altenhoff, can you pin that

13    down with any level of specificity?

14  A.   I mean, I can speculate, but I don't know for

15    certain.

16  Q.   Okay.  Let's talk about the -- you filled out

17    HLD score sheets, correct?

18  A.   Correct.

19  Q.   And for each HLD score sheet that you filled

20    out, did you examine that patient in person?

21  A.   Yes.  Well, strike that.  The question was --

22    one more time.

23  Q.   Sure.  For each HLD that you filled out and you

24    signed --

25  A.   Yes.
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 1  Q.   -- did you personally examine that patient?

 2  A.   I don't think so, no.

 3  Q.   Okay.  If you weren't -- if you weren't doing

 4    it in person --

 5  A.   If I can recant that just a little bit.

 6  Q.   Yes.

 7  A.   There is a period of time where I scored some

 8    sheets that I didn't personally observe the patient

 9    temporarily.

10  Q.   Okay.  And do you recall when that was?

11  A.   Not exactly.  There was a period which, you

12    know, I would score some other doctors and I asked if

13    that was appropriate.

14  Q.   So other than -- other than when you were --

15    other than the limited time period -- I mean, are we

16    talking like a couple of months, several years' worth?

17  A.   No, it wasn't several years.  It was kind of a

18    transitional period when I wasn't in the office as much

19    clinically.  I was kind of transitioning over.

20  Q.   So would that have been sometime in, say, 2008?

21  A.   Probably.

22  Q.   So then there was a short time period where you

23    were -- you were scoring HLD score sheets for a patient

24    that you did not personally examine.  And then once that

25    time period stopped, did you no longer score HLD score
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 1    sheets?

 2  A.   Right.

 3  Q.   And prior to that period when you were -- that

 4    we were talking about, you said like an interim period

 5    where you were scoring some other doctors.  For all the

 6    HLD score sheets that you signed, did you personally

 7    examine that patient chairside?

 8  A.   Yes.

 9  Q.   How -- and that would -- and you would have

10    noted in the chart that your -- the patient's, you know,

11    dental chart that you were doing an evaluation of the

12    patient?  Is that --

13  A.   At what point?  I'm sorry.

14  Q.   Sure.  Yeah.  I'm sorry.  When you would do the

15    examination to -- the examinations that you do in-person

16    with the patients, would you fill out an HLD for that

17    patient?

18  A.   Right.

19  Q.   Whether you filled the HLD out at that moment

20    or some later time --

21  A.   Okay.

22  Q.   -- there would be a notation in the patient

23    chart indicating that you had examined the patient,

24    right?

25  A.   I don't know if it necessarily said examine the
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 1    patient or where they just related to what records we

 2    took.

 3  Q.   Sure.  Okay.  I think I understand the

 4    distinction.  I guess what I'm getting at is there would

 5    be indication in the chart that you personally saw the

 6    patient on that -- that day that you examined them --

 7  A.   Yes.

 8  Q.   -- in order to assess them for the HLD?

 9  A.   That's right.

10  Q.   Okay.  And did you typically then fill out the

11    HLD while you were chairside with the clients or would

12    you do it at a later time?

13  A.   Had to be at a later time because we used

14    models and such to score.

15  Q.   So you would -- would you -- in every instance

16    would you score based off of diagnostic models?

17  A.   Most of the time, yes.

18  Q.   And would you also use photographs and x-rays?

19  A.   Yes, sir.

20  Q.   And a cephalometric tracing?

21  A.   Yes, sir.

22  Q.   And I think probably some color photos as well?

23  A.   We didn't mention photos, but yes, sir.

24  Q.   Yeah.  And all of that material would have been

25    available to you when you were rendering a score on the
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 1    HLD score sheet?

 2  A.   Yes.

 3  Q.   And would that typically -- would that be done

 4    typically like at the corporate office?  Would you bring

 5    materials back there and do the scoring there, or would

 6    you do it at the local office?

 7  A.   Both.

 8  Q.   Is that the case in the 2007 through 2010 time

 9    period with the previous explanation that you gave that

10    for a time you were scoring other doctors and at a

11    certain point you stopped scoring completely?

12  A.   I mean, yeah, that's how I did it.  Mostly --

13    you know, when I was more in the clinical side, and, you

14    know, kind of wet-handed dentist/orthodontic provider, I

15    did a lot of it at the local office.  As I transitioned

16    more into the admin I brought a lot of those to

17    corporate.

18  Q.   Okay.  Did you ever score a patient's HLD score

19    sheet without the benefit of having the diagnostic

20    records?

21  A.   No.

22  Q.   When you were doing the scoring from the

23    corporate location how would you -- how would you have

24    the materials available to you?  Would you physically

25    just pick them up and bring them with you over to the
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 1    corporate office, would somebody drop them off?  How

 2    would that work?

 3  A.   Both.

 4  Q.   Okay.  What was typically the case, if there

 5    was a typical case?

 6  A.   I mean, it was both.

 7  Q.   Okay.  And -- and would those be sent over

 8    to -- fairly contemporaneously with the in-person

 9    examination?

10  A.   I don't understand that.

11  Q.   Sure.  For the patients that you personally

12    examined that you later scored on an HLD score sheet

13    from the corporate office, would that -- would those

14    materials be given to you?  The diagnostic materials,

15    would they be given to you, you know, that same day or

16    the next day, perhaps?

17  A.   Not necessarily.  Just whenever they were

18    aggregated.

19  Q.   Okay.  And then would there be days where you

20    would just spend a lot of time going through and

21    reviewing a whole bunch of HLDs and scoring kits?

22  A.   Yes, sir.  Yes, sir.

23  Q.   Did you also fill out prior authorization

24    request forms, Dr. Malouf?

25  A.   Can you be more specific?
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 1  Q.   Yeah.  There -- there's a certain form that

 2    lists typically the coding that's -- that the provider

 3    is requesting, which would be like the initial

 4    bracketing and banding, retainers, any special

 5    appliances, et cetera?

 6  A.   Yes, sir.

 7  Q.   So you filled those out?

 8  A.   Yes, sir.

 9  Q.   And would you agree that on the PA request that

10    you'd have to list out any appliances that might be

11    needed for treatment?

12  A.   Yes.

13  Q.   That you were requesting prior authorization

14    for?

15  A.   Yes, sir.

16  Q.   And for the PA requests that you -- is it okay

17    if I say PA requests?  You know what I mean?

18  A.   Yes, sir.

19  Q.   If the -- the PA requests that you filled out,

20    did you intend to perform the treatment on that patient?

21  A.   Some, yes; some no.

22  Q.   Okay.  For the ones where you did not intend to

23    be the one who was going to perform the treatment, is

24    there a reason why the doctor who was actually going to

25    perform the treatment wouldn't have filled out the PA?
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 1  A.   I mean, they were free to fill out their own

 2    PA.

 3  Q.   Did they?

 4  A.   On some occasions, yes.

 5  Q.   The prior authorization request form that has

 6    the appliances listed, is that effectively a treatment

 7    plan?

 8  A.   No.

 9  Q.   Would you agree that it's a representation to

10    Texas Medicaid of appliances that the requesting

11    provider feels are necessary for treatment of the

12    patient?

13  A.   Not necessarily.

14  Q.   So are you saying that you -- there were times

15    where you would request appliances that might not be

16    necessary for treatment?

17  A.   Correct.

18  Q.   And what would be the circumstance for that?

19  A.   Decided you didn't need it.

20  Q.   Sure.  I think -- what I'm hearing you say, I

21    think, is that there were times where you would request

22    appliances and then ultimately not use those appliances;

23    is that right?

24  A.   Yes, sir.

25  Q.   However, when you were actually filling out the
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 1    request to request those appliances, did you intend that

 2    those appliances would be used?

 3  A.   Not necessarily.  It was a function of the

 4    system.  The system didn't allow you to -- if you had to

 5    wait to ask for something while a patient was

 6    mid-treatment, it would take too long to get a response

 7    in order to implement into the treatment.  So a lot of

 8    those things -- we were instructed to ask up front for

 9    what we thought we possibly could use, regardless if we

10    were going to use them or not in terms of timing and

11    sequencing.

12  Q.   Who gave you that instruction?

13  A.   I believe Dr. Felkner did.

14  Q.   Do you recall when he would have given that

15    instruction?

16  A.   No, but we had countless conversations with

17    Dr. Felkner regarding orthodontic appliances.

18  Q.   Were any of those conversations memorialized?

19  A.   Yes.

20  Q.   And I think you might have referenced that on

21    the recording that you maintained there were some

22    conversations with Dr. Felkner?

23  A.   Is that a question?

24  Q.   I'm just making sure I'm recounting what you

25    said accurately.
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 1  A.   So if you're asking me -- the recording of

 2    Dr. Felkner?

 3  Q.   Yes.  Because, remember, we had that

 4    conversation about recordings of conversations with

 5    Medicaid.

 6  A.   Yes, sir.

 7  Q.   And you said you maintained a couple of, you

 8    know, physical devices that had those recordings on

 9    them.

10  A.   Yes, sir.

11  Q.   And I'm trying to find out when -- if a

12    memorialized conversation regarding a direction from

13    TMHP, whether it was Dr. Felkner or anybody else,

14    concerning how to request appliances on a prior

15    authorization form exists.  I'm just wondering if that

16    exists somewhere.

17  A.   That specific issue about how to request

18    prior -- or appliances on --

19  Q.   Yes, sir.

20  A.   I can't point to that directly.

21  Q.   Did you ever use photocopied prior

22    authorization requests that contained a standardized set

23    of appliances?

24  A.   If you're asking if we used a photocopy of a PA

25    of typical appliances we used on a certain

Min-U-Script® Vohlken & Associates (60) Pages 237 - 240

U
no

ff
ic

ia
l c

op
y 

Tr
av

is
 C

o.
 D

is
tr

ic
t C

le
rk

 V
el

va
 L

. P
ri
ce



THE STATE OF TEXAS, et al. v.
RICHARD J. MALOUF, et al.

RICHARD MALOUF, DDS
May 31, 2019

Page 241

 1    classification malocclusion, yes.

 2        MR. REINSTEIN: Okay.  Let's take a quick

 3    break.  Go off the record.

 4        THE WITNESS: Sure.

 5        THE VIDEOGRAPHER: We are off the record

 6    at 3:27 p.m.

 7        (Recess from 3:27 to 3:36)

 8        THE VIDEOGRAPHER: We are back on the

 9    record at 3:36 p.m.

10  Q.   (BY MR. REINSTEIN)  Okay.  Dr. Malouf, do you

11    recall the State requesting interrogatory information

12    about your travel outside the State of Texas and

13    international travel?

14  A.   Yes.

15  Q.   And, in fact, we had a court hearing somewhat

16    relating to that -- that issue, or at least the

17    discovery responses?

18  A.   Yes, sir.

19  Q.   And that supplemental responses were provided?

20  A.   I believe that's right.

21  Q.   And those were marked in this deposition

22    earlier today?

23  A.   Yes.

24  Q.   Do you -- in trying to determine an answer to

25    that interrogatory did you search through credit card
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 1    receipts to try to determine your travel?

 2  A.   I didn't have credit card receipts that far

 3    back.

 4  Q.   Did you try to search through any frequent

 5    flier statements or accounts information?

 6  A.   I don't recall because I really didn't use that

 7    for that then.

 8  Q.   Okay.  Any hotel rewards information?

 9  A.   I didn't have that either.

10  Q.   Did you search for any records of rental cars

11    that you might have used?

12  A.   See, all of that was really tied to the only

13    card I ever used, really, back then, and those

14    statements cannot be garnered, if you will.

15  Q.   Okay.  Did you check any photographs, just, you

16    know, family pictures, social media, anything like?

17  A.   I wasn't really big on social media, so no.

18  Q.   Okay.  Did you check your passports?

19  A.   Yeah, but my passports had been renewed since

20    then.

21  Q.   Did you -- do you maintain copies of your old

22    passports, the ones that since expired?

23  A.   I don't think so.

24  Q.   Did you search for old passports that have

25    since expired?
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 1  A.   I mean, I searched -- I looked at my passports

 2    and I don't recall seeing our old passports.

 3  Q.   Did you search through your -- your personal

 4    e-mails to look for any indication of travel?

 5  A.   Yes, sir.

 6  Q.   And whatever you provided in response to those

 7    interrogatories is all -- and document production

 8    requests is all you were able to find?

 9  A.   What I found I provided to Tony at the time.

10  Q.   That's, just for the record, Mr. Canales?

11  A.   Yes, sir.

12  Q.   Do you recall providing him with anything

13    regarding travel?

14  A.   I seem to think I did, yes.

15  Q.   Okay.  When you traveled out of town would All

16    Smiles' staff know that you were away?

17  A.   Kind of depends on what part of the staff, I

18    suppose.

19  Q.   Sure.  At least some -- would someone like Lisa

20    Buchanan or Stacy Riddler know that you were going to be

21    gone?

22  A.   Usually, yes.

23  Q.   And they would know how to get in contact with

24    you, if needed?

25  A.   Yes, sir.
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 1  Q.   And did you ever fill out any paperwork, or

 2    anything like that, whether it was a schedule -- I doubt

 3    you did a vacation request form, but anything that would

 4    indicate on paper when you were out of the office?

 5  A.   No.

 6  Q.   Do you recall leaving instructions when you

 7    were out of the office?

 8  A.   Not really anything written.

 9  Q.   Might have been a verbal instruction before you

10    left?

11  A.   Yes, sir.

12  Q.   So on a day when you were on vacation, you

13    know, you're on personal time, if orthodontic services

14    were provided to a Medicaid patient by a doctor other

15    than you, are there circumstances where it would be

16    appropriate to submit a claim for reimbursement

17    indicating that you were the performing provider?

18  A.   It depends on when.  I mean, as I mentioned

19    earlier, I think my idea of being -- having it billed

20    under my number and me taking responsibility for that

21    doctor's work, and having another doctor located there,

22    I understood that to be okay.

23  Q.   So basically other than what we've already

24    discussed today, there's no additional reasons why you

25    believe it to be appropriate to bill under your number
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 1    at a time when you were on vacation?

 2  A.   I agree with that.

 3  Q.   Okay.  And when you were on vacation were you

 4    aware that claims had been billed under your name?

 5  A.   I can't say.  You know, I don't know what took

 6    place.

 7  Q.   Did you do anything to check if it had or had

 8    not occurred -- excuse me, if billing under your name

 9    had occurred while you were out of the office?

10  A.   I did not.

11  Q.   I'm going to hand you what we are marking as

12    Exhibit 40.

13  A.   Okay.

14  Q.   And, Dr. Malouf, this is an e-mail that you

15    sent to Amy Mckiddy; is that correct?

16  A.   Yes, sir.

17  Q.   And it is dated December 10th, 2007?

18  A.   Yes.

19  Q.   And the first line of the e-mail says:  "Good

20    Morning Amy!  I am out of town until thursday"; is that

21    correct?

22  A.   Yes.

23  Q.   And if Monday -- according to the e-mail,

24    Monday was -- December 10th was a Monday, is that what

25    the e-mail reflects?
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 1  A.   It does.

 2  Q.   That means that December 11th would be Tuesday?

 3  A.   Yes.

 4  Q.   And December 12th would be Wednesday?

 5  A.   Yes.

 6  Q.   And December 13th would be Thursday?

 7  A.   Right.

 8  Q.   So based on this e-mail you were out of town

 9    from -- you were gone at least on the 10th, 11th and

10    12th of December; is that right?

11  A.   I mean, I can't say if I was or wasn't, but it

12    looks like that -- the e-mail alluded to that date.

13  Q.   Sure.  At the time this e-mail was written,

14    your memory would have been more fresh as to whether or

15    not you were going to be out of town for a few days,

16    right?

17  A.   Right.

18  Q.   And do you have any reason to doubt that

19    this -- you came back early -- or excuse me.

20        Do you have any reason to think that you

21    did not stay out of town until Thursday?

22  A.   I don't know if we did or didn't.

23  Q.   Is it fair to say that on the 10th, 11th and

24    12th you were not at a clinic treating patients?

25  A.   I can't say whether I was or wasn't.
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 1  Q.   I'm going to hand you what's been marked as

 2    Exhibit 41, and there's -- just to let you know, there's

 3    some redactions on there that has patient and parent

 4    names.  We redacted that for privacy.

 5        And, Dr. Malouf, is this an e-mail that

 6    you sent to Lisa Buchanan?  Excuse me.  The top e-mail

 7    on the top of the page, is this an e-mail you sent to

 8    Lisa Buchanan?

 9  A.   Yes, sir.

10  Q.   And it was sent on Thursday, July 3rd, 2008?

11  A.   Yes.

12  Q.   And the e-mail below that top e-mail Lisa asks:

13    "Do you want me to set this up for you Thursday or

14    Friday of next week?  What will you need?"

15        Did I read that accurately?

16  A.   Yes.

17  Q.   And you respond:  "No, the following week as I

18    wont return until friday"; is that accurate?

19  A.   Yes.

20  Q.   Based on this e-mail -- and I guess we should

21    say first:  If July 3rd was Thursday, that means July

22    4th was a Friday?

23  A.   Yes.

24  Q.   And, consequently, then July 11th would be the

25    following Friday?
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 1  A.   Right.

 2  Q.   Based on this e-mail does it appear that you

 3    were going to be out of town and returning on July 11th?

 4  A.   It doesn't really state when I'm going to be

 5    out of town.  I mean, I can't read that into this, no.

 6  Q.   Well, if you look down to the e-mail from Lisa

 7    Buchanan to -- it says, "NWH Manager(Maggie)."  That's a

 8    couple down.

 9  A.   Mm-hmm.

10  Q.   The one that's dated 7 -- excuse me, July 3rd

11    at 7:50 a.m.  In the body of that e-mail it says:  "See

12    Dr. Malouf's comments below.  Can you ask the mom when

13    would be a good time for him to go take the braces off

14    of the child?  He is out on vacation until next

15    Thursday."

16        Did I read that accurately?

17  A.   Sorry, I got lost when you were saying -- I was

18    reading something else.  I'm sorry.  Could you redirect

19    me to where you are reading?

20  Q.   Sure.  It's one that -- the subject line is:

21    Forward forward "Question from a parent."  It starts off

22    with:  "Maggie, See Dr. Malouf's comments below.  Can

23    you ask the mom when would be a good time for him to go

24    take the braces off of the child?  He is out on vacation

25    until next Thursday."

Min-U-Script® Vohlken & Associates (62) Pages 245 - 248

U
no

ff
ic

ia
l c

op
y 

Tr
av

is
 C

o.
 D

is
tr

ic
t C

le
rk

 V
el

va
 L

. P
ri
ce



THE STATE OF TEXAS, et al. v.
RICHARD J. MALOUF, et al.

RICHARD MALOUF, DDS
May 31, 2019

Page 249

 1  A.   Okay.  You read that correctly, yes, sir.

 2  Q.   And do you have any reason to doubt that you

 3    were out on vacation from at least Thursday the 3rd

 4    until Thursday, July 10th?

 5  A.   I mean, that -- that was 10 years ago.  I don't

 6    know.

 7  Q.   No, I understand.  But as this e-mail reads, it

 8    appears you were gone for that -- that time period; is

 9    that right?

10  A.   It -- it looks like that.

11  Q.   And -- and do you have anything as we sit here

12    today to rebut that?

13  A.   No.

14  Q.   I'm going to hand you what we have marked as

15    Exhibit 42.  And this is an e-mail that is from Stacy

16    Riddler to Scott Sawyer and copied to Mrs. Malouf, Lisa

17    Buchanan and to you, correct?

18  A.   Yes, sir.

19  Q.   And I guess I should have asked.  For

20    malouf@swbell.net, that's an e-mail address -- that's

21    your e-mail address?

22  A.   Yes.

23  Q.   And you use that for business-related e-mails?

24  A.   Yes.

25  Q.   And the first line of that e-mail says:
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 1    "Dr Sawyer, This is good feedback and we will continue

 2    to discuss all of this with the Maloufs who are

 3    currently not here until end of" the "week."

 4        Is that -- Did I read that accurately?

 5  A.   You did.

 6  Q.   And do you have any reason to doubt that you

 7    were, in fact, not gone that week?

 8  A.   Did I have any --

 9  Q.   I might have asked that as a double negative

10    and I didn't intend to do that.

11        Do you have any reason to doubt that you

12    were out of the office that week?

13  A.   No.

14  Q.   And that's actually the same period that was

15    covered in the previous e-mail, right?

16  A.   Yes, sir.

17  Q.   Okay.  One more.  Exhibit 43.

18  A.   Sure.

19  Q.   That's an e-mail to -- from -- excuse me, from

20    Stacy Riddler to Dr. Alolabi; is that correct?

21  A.   Yes, sir.

22  Q.   And attached is a contract for Dr. Alolabi's

23    employment, it appears?

24  A.   Okay.

25  Q.   And, Dr. Malouf, I'm not necessarily concerned
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 1    with the content of the contract.  I'm not going to be

 2    asking you any questions about that.

 3        The first sentence of the e-mail, it

 4    states:  "Attached is the signed contract by you and

 5    Dr Malouf.  He is currently out of town but will be back

 6    next week to answer any questions you may have."

 7        Did I read that accurately?

 8  A.   Yes.

 9  Q.   And do you have any reason to doubt you were

10    out of town as Ms. Riddler represented?

11  A.   I have no idea.

12  Q.   Okay.  If you were, in fact, out of town, as

13    Ms. Riddler represented, you would have been -- and

14    returning next week, as she represents in this e-mail,

15    you would have been gone for at least August 14th and

16    15th of 2008?

17  A.   It looks like, yeah.

18  Q.   Dr. Malouf, I'm going to hand you what we've

19    marked as Exhibit 44.

20  A.   Okay.

21  Q.   And I will represent to you that these were

22    some documents that were -- part of the documents that

23    were stored at the Safesite facility that we were able

24    to uncover.

25  A.   Okay.
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 1  Q.   Do you recognize this as a -- a credit card

 2    statement?

 3  A.   Yes, sir.

 4  Q.   And we redacted a lot of information on here

 5    just for privacy purposes.  We didn't think it was

 6    relevant to have the whole transaction history on there.

 7        Is this the credit card that you were

 8    referring to earlier that you would have used?

 9  A.   Yes, sir.

10  Q.   And this states the closing date is 11/4 of

11    2007 on Page 1 of this exhibit.

12  A.   Right.

13  Q.   And both you and Mrs. Malouf were authorized

14    users on this account, this credit card account?

15  A.   Yes.

16  Q.   And I would like you to turn to the third page

17    of the exhibit.

18  A.   Okay.

19  Q.   And on that page it looks like there are five

20    airline tickets that were purchased.

21  A.   I'm sorry, I must be on the wrong page.  Oh.

22  Q.   There you go.

23  A.   Okay.  Sorry.  Okay.

24  Q.   Do you agree that it looks like there were

25    airline tickets purchased from DFW to San Diego?
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 1  A.   Yes, sir.

 2  Q.   And we've redacted what we believe are your

 3    children's first names on there, and also there is a

 4    ticket for yourself and Mrs. Malouf.

 5  A.   Yes, sir.

 6  Q.   Do you recall this trip at all?

 7  A.   Not really.

 8  Q.   It states that the date of departure is 10/5

 9    of 2007.  Do you have any reason to doubt that that's

10    when the departure happened?

11  A.   No.

12  Q.   And if you turn to -- a few more pages --

13    sorry.  One, two more pages in, there's -- there's one

14    line item at the top and the rest of the page is

15    redacted out.  Do you see that?

16  A.   Yes.

17  Q.   And that's the Hotel Del Coronado in San Diego,

18    California?

19  A.   Yes.

20  Q.   And it states an arrival date of 10/5/07 and a

21    departure date of 10/8/07?

22  A.   Yes, sir.

23  Q.   And it looks like if you go back one page

24    there's some -- some purchases at Disneyland; is that

25    correct?
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 1  A.   It looks like, yes.

 2  Q.   Do you recall going to Disneyland with your

 3    family in 2007?

 4  A.   I mean, I recall going with them.  I just

 5    don't -- I mean, obviously it's that year, yeah.

 6  Q.   Sure.  And based on seeing this credit card

 7    statement, does that refresh your recollection as to the

 8    dates that it probably occurred?

 9  A.   Yes.

10  Q.   Do you have any reason to doubt that you did

11    not take that trip as indicated on your credit card

12    statement?

13  A.   No, sir.

14  Q.   Obviously if you were at Disneyland, you

15    weren't at All Smiles Dental Center --

16  A.   Sounds correct.

17  Q.   -- concurrently.

18        Okay.  Let's hand you another one.  Marked

19    Exhibit 45.  Sorry about that.

20  A.   Excuse me.

21  Q.   Looking at the first page of this exhibit, is

22    this another statement for the same credit card?

23  A.   It is.

24  Q.   And the closing date for this one is 12/4 of

25    2007?
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 1  A.   Yes, sir.

 2  Q.   And on the third page, I would like to direct

 3    you again to a number of airline tickets that were

 4    purchased.

 5  A.   Okay.

 6  Q.   Do you see that?

 7  A.   Yes.

 8  Q.   And it looks like, again -- we redacted three

 9    names, which we believe are your children's names, and

10    then there's a ticket for Mrs. Malouf.  She goes by

11    Leanne; is that right?

12  A.   Yes, sir.

13  Q.   Her given name is Stephanie?

14  A.   Correct.

15  Q.   And then there's a ticket for yourself as well?

16  A.   Correct.

17  Q.   And it's from DFW to Puerto Vallarta, Mexico?

18  A.   Yes, sir.

19  Q.   Do you -- and it lists the date of departure as

20    11/16 of '07.  Or sorry.  It's in '07 but they list the

21    date of departure as 11/16.

22  A.   That's right, yes.

23  Q.   Is that -- do you have any reason to doubt that

24    you went on a trip in November of 2007 departing on the

25    16th?
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 1  A.   No.

 2  Q.   And if you turn -- if you turn to the next

 3    page.  There's a couple of charges at the bottom of the

 4    redacted pages on 11/24 of 2007 --

 5  A.   Yes.

 6  Q.   -- at Four Seasons Punta Mita?

 7  A.   Yes.

 8  Q.   Is that a hotel in Mexico?

 9  A.   Yes, it is.

10  Q.   Relatively near to Puerto Villarta?

11  A.   Yes, sir.

12  Q.   And do you recall taking that trip with your

13    family?

14  A.   Yes.

15  Q.   Is that November 16th through approximately the

16    24th the timeframe that you were on that trip?

17  A.   How did you come up with the 24th?  I guess

18    because there was purchases there.  I guess that sounds

19    right, yes, sir.

20  Q.   Okay.  You have no reason to doubt that you

21    took that trip?

22  A.   No.

23  Q.   Is that a location where you've vacationed

24    multiple times or is it kind of a one-time thing?

25  A.   I've been there multiple times.
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 1  Q.   Between, let's say, September of 2007 and

 2    September of 2010, do you recall taking one trip or

 3    multiple trips to Punta Mita?

 4  A.   That I don't know.

 5  Q.   When you traveled is this the credit card you

 6    would typically use --

 7  A.   Yes.

 8  Q.   -- the one we are looking at?

 9  A.   Yes, sir.

10  Q.   I'm going to hand you one more here

11    momentarily, Dr. Malouf.

12  A.   Yes, sir.

13  Q.   Sorry about that.

14        Dr. Malouf, I want to talk to you a little

15    bit more about orthodontic appliances.  And I guess when

16    I say, "orthodontic appliances," I'm talking about

17    appliances that are used for treatment other than

18    brackets and banding and other than the orthodontic

19    retainers that you might get at the end of treatment.

20  A.   Okay.

21  Q.   So that would be the other types of appliances

22    that are used in -- in the course of treatment.  Is

23    that -- you understand that distinction I'm making?

24  A.   So far.

25  Q.   Okay.  So not archwires, not -- not the -- not
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 1    the archwires that go through the brackets and not the

 2    actual brackets themselves, basically.

 3  A.   Okay.

 4  Q.   When an appliance is fabricated, is it -- would

 5    you have appliances sent out to an external lab or did

 6    you do fabrication in-house?

 7  A.   It was kind of a hybrid of a bunch of different

 8    things, I think.

 9  Q.   Okay.  Whether it was in-house or to an outside

10    lab, if an appliance was being made, was a lab slip

11    written out that would describe the appliance that was

12    being manufactured?

13  A.   If it was sent to an outside lab, yes, there

14    was a lab slip.

15  Q.   Okay.  And if it was internal, would there be a

16    lab slip?

17  A.   No.

18  Q.   To the extent that there was a lab slip

19    created, would that be maintained in a patient's

20    treatment chart?

21  A.   Sometimes and sometimes not.

22  Q.   Okay.

23  A.   There's lab manuals where they keep copies of

24    triplicates and sometimes they would be in the chart,

25    sometimes they would be in the binder.
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 1  Q.   Dr. Malouf, what is a Pendex?

 2  A.   Well, it depends on who you ask.

 3  Q.   Respectfully, and I don't mean sarcastically.

 4    I'm asking you.

 5  A.   I gotcha.  I'm sorry about that.  I didn't mean

 6    to be sarcastic either.

 7        So in my mind a Pendex is a multifaceted

 8    combination of appliances used to, one, expand a

 9    patient's dental arch; and, two, to distalize molars in

10    the event of correcting a Class II malocclusion or help

11    interruption for a bunch of different reasons.

12  Q.   Okay.  And I just want to make sure I

13    understand correctly.  When you say -- distalization

14    means to move backwards towards -- if you're talking

15    about distalizing your molars, that would be moving them

16    back towards your throat?

17  A.   That's correct.

18  Q.   And expansion would be on the plane that

19    would -- would bisect that, right?  So that would be, if

20    you're looking at a mouth, head-on expansion would be

21    expanding out towards the cheeks?

22  A.   Side to side, yes, sir.

23  Q.   Side to side?

24  A.   Yes.  And just, in all fairness, there's -- in

25    orthodontic appliances there's a host of different names
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 1    anybody could call any particular appliance.

 2  Q.   Okay.  What is -- what is a sagittal appliance?

 3  A.   A sagittal appliance is an appliance that can

 4    be constructed to move different segments of teeth in

 5    different directions.

 6  Q.   So would a -- and, I guess, let's

 7    specifically -- do you know the difference between a

 8    sagittal two-way appliance and a sagittal three-way

 9    appliance, what that distinction means?

10  A.   Again, my take on it is -- it's -- there's an

11    anterior or posterior component and then there's a --

12    kind of lateral component.

13  Q.   So that would be a distalization component?

14  A.   No, not so much.

15  Q.   When you say, "anterior/posterior," that's

16    moving on the plane that's either moving a tooth

17    distally or -- what's the -- what's the opposite of

18    distal?

19  A.   Anterior.  So it wouldn't really be

20    distalization in my mind.  Typically it's a segment

21    that's used to move the front teeth more anteriorly.

22    And then there's a segment go down the middle that moves

23    those segments side to side.

24  Q.   And is it your position that that can only be

25    used on anterior teeth, the sagittal appliance?
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 1  A.   No.

 2  Q.   So it could also be used on posterior teeth?

 3  A.   It can be, yeah.

 4  Q.   So a sagittal appliance could distalize molars?

 5  A.   I don't know about that.  I've never used it

 6    for that.  I don't know.  I guess it depends on its

 7    construction.

 8  Q.   Okay.  I mean, just because you've never used

 9    it for that personally, doesn't mean that's -- that's

10    not true, right?  I'm just trying to -- I'm asking you

11    in a general sense with your understanding as a dental

12    professional does a -- can a sagittal appliance, whether

13    it's a sagittal two-way or a sagittal three-way

14    appliance, distalize molars?

15  A.   I suspect if it's constructed properly it

16    could.

17  Q.   Okay.  And it also could expand -- in the same

18    way you described how a Pendex could expand?

19  A.   It could expand.

20  Q.   So would a -- would a sagittal appliance be

21    another appliance that can sort of perform a combination

22    of functions similar to how you described a Pendex?

23  A.   I mean, I don't see it the same way.

24  Q.   Okay.  What do you see as being different?

25  A.   In a Pendex or a pendulum, or whatever name you
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 1    are going to use for it, there is a distinct active

 2    measure a provider has to take in order to initiate the

 3    mobilization, whether it be an expansion or a

 4    distalization.

 5  Q.   And how does that differ from a sagittal

 6    appliance?

 7  A.   A sagittal appliance is usually one that, you

 8    know, a patient will turn a key on, a built-in key into

 9    the appliance.  Like a Pendex, for example, the

10    distillation component is not activated until the

11    provider activates it.

12  Q.   So both would require the provider to take a

13    step to do the distalization?

14  A.   No.  The sagittal could be done -- I mean, I

15    don't know if the sagittal could do distalization.  I've

16    never seen it constructed to do that.

17  Q.   How did you expect -- if a provider used a

18    Pendex, how would you expect that to be billed to Texas

19    Medicaid?

20  A.   It depends on what components they used.

21  Q.   I guess I'm not understanding your answer

22    exactly.  Are you saying that a Pendex can be used for

23    either distalization or expansion or both?

24  A.   Correct.

25  Q.   And is that also true of a sagittal, that it

Page 263

 1    can be used potentially for distalization, expansion or

 2    both?

 3  A.   I don't think so.

 4  Q.   And the reason why you don't think so is

 5    because you've never seen it constructed that way?

 6  A.   Right.

 7  Q.   What is a bite block?

 8  A.   Again, there's -- you could have 12 different

 9    providers around this table and get 12 different answers

10    to that question.  But in my mind a bite block can

11    either be something alluded to as a bite turbo that's

12    either created chairside or prefabricated.  It can be

13    something constructed in a lab.  It could be a host of

14    different things.  It's a term that's used

15    interchangeably.

16  Q.   Mm-hmm.  Dr. Malouf, you -- would you agree

17    generally with the concept that appliances are either a

18    fixed appliance or a removable appliance?

19  A.   I think there's fixed and I think there's

20    removable appliances, yes.

21  Q.   And the -- the removable distinction means it's

22    removable by the patient.  It's made to be taken in and

23    out of the patient's mouth by the patient, right?

24  A.   Theory.

25  Q.   Whereas a fixed one, obviously, can be removed
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 1    by the dentist --

 2  A.   Yes.

 3  Q.   -- but it's cemented to the patient's teeth

 4    typically?

 5  A.   Yes.

 6  Q.   The bite turbos that you're discussing, are

 7    those fixed or removable appliances?

 8  A.   They're both.  Excuse me.

 9  Q.   You said they're either manufactured chairside

10    or they're prefab -- the bite turbos, excuse me, are

11    either manufactured chairside or they are a prefab

12    appliance?

13  A.   Correct.

14  Q.   And then how are the -- is that -- are those

15    bonded then to the patient's teeth in such a way that

16    the patient can remove them on and off, take them on and

17    off?

18  A.   If they're bonded, then they're not designed

19    for the patient to take out.  But there are some that

20    can be put in a lot like a removable device.

21  Q.   Okay.  And -- and are those made with an

22    impression that are specific to the patient, or is there

23    a lab fab bite turbo that can come on and off at the

24    patient's --

25  A.   I mean, there are -- as it relates to that
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 1    specific type of appliance, I'm quite sure you can get

 2    both because there are -- just like in the world of

 3    distalizers, you can make one that is specific to that

 4    patient's teeth or you can buy one that are sized to fit

 5    that patient.

 6  Q.   What type of bite block appliances did you use

 7    in your practice, Dr. Malouf?

 8  A.   I actually would use one that we would mount up

 9    a composite resin on -- on a patient's posterior teeth

10    that we would later reduce as need be, and then

11    ultimately many times use the remnants of that as a

12    sealant for the patient.

13  Q.   Would that -- that would have been your

14    practice throughout the time you were treating, at least

15    from '07 moving forward?

16  A.   I mean, there were some situations where I

17    would fabricate removable bite planes.

18  Q.   And that would be termed a bite plane when it

19    was -- when it was billed to Medicaid rather than a bite

20    block?

21  A.   I think that's right.

22  Q.   Okay.

23  A.   Or, I mean -- look, there's all kinds of

24    situations.  We are not a bunch of just cookie cutter,

25    you know, pieces of mass.  Everybody's situation was
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 1    individualized and sometimes -- you can't just say this

 2    straight-up bite block should be applied to each

 3    patient.

 4  Q.   Mm-hmm.

 5  A.   Sometimes, you know, there's a different

 6    situation that is better off for that patient --

 7  Q.   Sure.

 8  A.   -- that may be termed similarly.

 9  Q.   When appliances are lab fabricated, that's done

10    from an impression, right?

11  A.   If they are lab fabricated?  I mean, we'd have

12    to make some distinctions there.  If you're talking

13    about an outside lab, then there's an impression.  If

14    it's done chairside, then there's not necessarily an

15    impression.

16  Q.   Yeah.  I guess -- I'm making the distinction of

17    an out -- a dental laboratory versus chairside

18    construction.

19  A.   Okay.

20  Q.   Would you agree, generally, that if an

21    appliance is made from an impression of a child's mouth,

22    it's going to be very individualized to that child's

23    mouth?

24  A.   I mean, that's the purpose of the impression.

25  Q.   As opposed to, say, a prefab appliance, right?
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 1  A.   No, I wouldn't say opposed to it.  I mean,

 2    because prefab comes in a bunch of different ways and

 3    sizes.

 4        MR. REINSTEIN: Let's take a very short

 5    break and go off the record.  I think we are almost

 6    finished, Dr. Malouf.

 7        THE VIDEOGRAPHER: We are off record at

 8        4:10 p.m.

 9        (Recess from 4:10 to 4:13)

10        THE VIDEOGRAPHER: We are back on the

11    record at 4:13 p.m.

12  Q.   (BY MR. REINSTEIN)  Okay.  Dr. Malouf, just a

13    couple of quick things to conclude here.

14        Have you understood all the questions that

15    I've asked to you today?

16  A.   For the most part.

17  Q.   And the ones you didn't understand, you asked

18    me to clarify?

19  A.   I did.

20  Q.   And did you answer all the questions truthfully

21    to the best of your ability?

22  A.   Yes, sir.

23  Q.   And you will be given the opportunity to review

24    your deposition transcript and to make corrections.

25    However, if you make changes that are inconsistent with
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 1    the answers that you've given during the deposition, I

 2    will be able to comment on those discrepancies at trial

 3    to question your truthfulness.  Do you understand that?

 4  A.   I understand.

 5        MR. REINSTEIN: This is the time where I

 6    would normally pass the witness, but there's nobody to

 7    pass the witness to.  So I just want to thank you for

 8    you cordiality today.

 9        THE WITNESS: Thank you.

10        MR. REINSTEIN: And we're off the record.

11        THE VIDEOGRAPHER: We are off the record

12    at 4:14 p.m.

13    

14        (Deposition concluded at 4:14 p.m.)

15    

16    

17    

18    

19    

20    

21    

22    

23    

24    

25    
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13  proved to me under oath or through
   
14  ____________________________) (description of identity
   
15  card or other document) to be the person whose name is
   
16  subscribed to the foregoing instrument and acknowledged
   
17  to me that they executed the same for the purposes and
   
18  consideration therein expressed.
   
19      Given under my hand and seal of office this
   
20  _________ day of ______________________, _________.
   
21 
   
22 
                             ____________________________
23 
                             NOTARY PUBLIC IN AND FOR
24                           THE STATE OF _______________
   
25 
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 1                  CAUSE NO. D-1-GV-12-000863
   
 2 
    THE STATE OF TEXAS,      §    IN THE DISTRICT COURT OF
 3  ex rels., DR. CHRISTINE  §
    ELLIS, D.D.S., and       §
 4  MADELAYNE CASTILLO,      §
        Plaintiffs,          §
 5                           §    TRAVIS COUNTY, TEXAS
    v.                       §
 6                           §
    RICHARD J. MALOUF,       §
 7  et al.,                  §
        Defendants.          §    126TH JUDICIAL DISTRICT
 8 
                     REPORTER'S CERTIFICATION
 9              DEPOSITION OF RICHARD MALOUF, DDS
                           MAY 31, 2019
10 
   
11      I, Cynthia Vohlken, Certified Shorthand Reporter in
   
12  and for the State of Texas, hereby certify to the
   
13  following:
   
14      That the witness, RICHARD MALOUF, DDS, was duly
   
15  sworn by the officer and that the transcript of the oral
   
16  deposition is a true record of the testimony given by
   
17  the witness;
   
18      That the deposition transcript was submitted on
   
19  __________________________, to the witness or to the
   
20  attorney for the witness for examination, signature and
   
21  return to me by __________________________;
   
22      That the amount of time used by each party at the
   
23  deposition is as follows:
   
24           Mr. Noah Reinstein - 06:00
   
25 
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 1      That pursuant to information given to the deposition
   
 2  officer at the time said testimony was taken, the
   
 3  following includes counsel for all parties of record:
   
 4           Mr. Noah Reinstein, Michael J. Moore and
                   Ms. Halie Daniels, Attorneys for
 5                 Plaintiffs
             Mr. Charles Siegel, Mr. B. Scott Kruka,
 6                 Attorney for Relator Dr. Christine Ellis,
                   D.D.S.
 7           Mr. James G. Rytting and Mr. William Graham,
                   Attorneys for Defendants
 8 
   
 9      I further certify that I am neither counsel for,
   
10  related to, nor employed by any of the parties or
   
11  attorneys in the action in which this proceeding was
   
12  taken, and further that I am not financially or
   
13  otherwise interested in the outcome of the action.
   
14      Further certification requirements pursuant to Rule
   
15  203 of TRCP will be certified to after they have
   
16  occurred.
   
17      Certified to by me this 12th day of July, 2019.
   
18 
   
19 
   
20                 _________________________________
                   Cynthia Vohlken, Texas CSR 1059
21                 Expiration Date:  04/30/2021
                   Firm Registration No. 10628
22                 Vohlken & Associates
                   100 E. Whitestone Boulevard
23                 Suite 148-327
                   Cedar Park, Texas 78613-6902
24                 Telephone: (512) 524-1004
                   E-Mail:    cindy@cvreporting.com
25                 JOB NO. 886
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 1         FURTHER CERTIFICATION UNDER RULE 203 TRCP
   
 2      The original deposition was/was not returned to the
   
 3  deposition officer on ___________________, _______;
   
 4      If returned, the attached Changes and Signature page
   
 5  contains any changes and the reasons therefor;
   
 6      If returned, the original deposition was delivered
   
 7  to Mr. Noah Reinstein, Custodial Attorney;
   
 8           That $ __________ is the deposition officer's
   
 9  charges to the Plaintiffs for preparing the original
   
10  deposition transcript and any copies of exhibits;
   
11      That the deposition was delivered in accordance with
   
12  Rule 203.3, and that a copy of this certificate was
   
13  served on all parties shown herein on and filed with the
   
14  Clerk.
   
15      Certified to by me this _________ day of
   
16  ___________________, _______.
   
17 
   
18 
   
19                 __________________________________
                   Cynthia Vohlken, Texas CSR 1059
20                 Expiration Date:  04/30/2021
                   Firm Registration No. 10628
21                 Vohlken & Associates
                   100 E. Whitestone Boulevard
22                 Suite 148-327
                   Cedar Park, Texas 78613-6902
23                 Telephone: (512) 524-1004
                   E-Mail:    cindy@cvreporting.com
24                 JOB NO. 886
   
25 
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 1                  CAUSE NO. D-1-GV-12-000863
   
 2  THE STATE OF TEXAS,      §    IN THE DISTRICT COURT OF
    ex rels., DR. CHRISTINE  §
 3  ELLIS, D.D.S., and       §
    MADELAYNE CASTILLO,      §
 4      Plaintiffs,          §
                             §    TRAVIS COUNTY, TEXAS
 5  v.                       §
                             §
 6  RICHARD J. MALOUF,       §
    et al.,                  §
 7      Defendants.          §    126TH JUDICIAL DISTRICT
   
 8 
   
 9   ******************************************************
   
10              ORAL AND VIDEOTAPED DEPOSITION OF
   
11                  JENNIFER REBECCA ESPINOZA
   
12                        APRIL 17, 2018
   
13   ******************************************************
   
14      ORAL AND VIDEOTAPED DEPOSITION OF JENNIFER REBECCA
   
15  ESPINOZA, produced as a witness at the instance of the
   
16  Plaintiffs, and duly sworn, was taken in the
   
17  above-styled and numbered cause on the 17th of April,
   
18  2018, from 8:57 a.m. to 3:31 p.m., before CYNTHIA
   
19  VOHLKEN, CSR in and for the State of Texas, reported by
   
20  machine shorthand, at the offices of Waters, Kraus &
   
21  Paul, 3141 Hood Street, Suite 700, Dallas, Texas,
   
22  pursuant to the Texas Rules of Civil Procedure.
   
23 
   
24 
   
25 

Page 2

 1                 A P P E A R A N C E S
   
 2  FOR THE PLAINTIFF:
   
 3           Mr. Noah Reinstein
             Office of the Attorney General
 4           State of Texas
             Post Office Box 12548  (78711-2548)
 5           300 W. 15th Street
             Austin, Texas 78701
 6           512-463-3457
             noah.reinstein@oag.texas.gov
 7 
             -and-
 8 
             Mr. Michael J. Moore
 9           Office of the Attorney General
             State of Texas
10           Post Office Box 12548  (78711-2548)
             300 W. 15th Street
11           Austin, Texas 78701
             512-499-0712
12           michael.moore@oag.texas.gov
   
13 
    FOR THE RELATOR DR. CHRISTINE ELLIS, D.D.S.:
14 
             Mr. Charles Siegel
15           Waters Kraus & Paul
             3141 Hood Street
16           Suite 700
             Dallas, Texas 75219
17           Telephone:  214.357.6244
   
18 
    FOR THE DEFENDANTS DR. RICHARD J. MALOUF, DDS, RICHARD
19  J. MALOUF, RICHARD J. MALOUF, DDS, PC, RICHARD J.
    MALOUF, DDS, PA, DISCOUNT DENTAL SUPPLY, LLC and RGS
20  DENTAL MANAGEMENT SERVICES, LLC:
   
21           Mr. J. A. "Tony" Canales
             Canales & Simonson P.C.
22           2601 Morgan Avenue
             Corpus Christi, Texas 78465-5624
23           361.883.0601
             tonycanales@canalessimonson.com
24 
   
25 
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 1  ALSO PRESENT:
   
 2           Dr. Richard Malouf
             Mr. Rick Bell, Videographer
 3 
   
 4                        *-*-*-*-*
   
 5 
   
 6 
   
 7 
   
 8 
   
 9 
   
10 
   
11 
   
12 
   
13 
   
14 
   
15 
   
16 
   
17 
   
18 
   
19 
   
20 
   
21 
   
22 
   
23 
   
24 
   
25 
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 1                 THE VIDEOGRAPHER: Stand by.  We are on

 2  the record at approximately 8:57 a.m.  Today's date is
 3  April the 17th, 2018.  This is the oral and video
 4  recorded deposition of Jennifer Rebecca Espinoza and
 5  beginning of Disk Number 1.
 6                 Will counsel please state their appearance
 7  for the record.
 8                 MR. REINSTEIN: Noah Reinstein, State of
 9  Texas.
10                 MR. MOORE: Michael Moore, State of Texas.

11                 MR. SIEGEL: Charles Siegel for the
12  relator Christy Ellis.
13                 MR. CANALES: Tony Canales for Dr. Malouf.

14                 THE VIDEOGRAPHER: Would the court
15  reporter please swear in the witness.
16                  JENNIFER REBECCA ESPINOZA,
17  having been first duly sworn, testified as follows:
18                         EXAMINATION
19  BY MR. REINSTEIN: 
20       Q.   Good morning, Ms. Espinoza.  My name is Noah

21    Reinstein.  We just met briefly out in the hallway and

22    we are here today for your deposition.  Do you
23    understand that?
24       A.   Briefly.
25       Q.   Okay.  I want to go over just a couple of kind

Page 10

 1    of general ground rules to make sure we understand each

 2    other and --
 3       A.   Mm-hmm.
 4       Q.   -- and to help make this deposition go more
 5    smoothly.
 6                   Have you ever given a deposition before?
 7       A.   No, sir.
 8       Q.   Have you ever testified in court before?
 9       A.   No, sir.
10       Q.   Okay.  Well, our court reporter here, Cindy, is
11    taking down everything that we're saying.  She's taking

12    a word-for-word transcript of everything that we're
13    saying and you see we are being video recorded, so it's

14    important that we do our best to have one person talking

15    at a time.  So if you could allow me to finish my
16    question before giving an answer and likewise I'll try
17    to allow you to finish your answer before asking another

18    question.  Okay?
19       A.   Okay.
20       Q.   And also because this is being recorded by the
21    court reporter it's important that you give verbal
22    answers to your responses.  So, for example, if a
23    question calls for a yes or no, I need you to either say
24    yes or no as opposed to mm-hmm, huh-uh, things like that

25    because it doesn't translate very well to the written

Page 11

 1    record.  Is that okay?
 2       A.   That's okay.
 3       Q.   And I'm sure it will happen from time to time
 4    and I might correct you but it's nothing personal, just
 5    making sure we have a clean record.  Okay?
 6       A.   Okay.
 7       Q.   If you don't understand the question that I'm
 8    asking, please ask me for clarification.  I'm going to
 9    assume that if you answer a question you're going to
10    understand what I meant by the question.
11       A.   Okay.
12       Q.   And that's if you understand a word or if it's
13    phrased in a way you're not quite getting, just don't be

14    embarrassed, ask for clarification.  Okay?
15       A.   Okay.
16       Q.   And this is not, you know, an endurance test
17    here, so we will take breaks.
18       A.   Okay.
19       Q.   If for any reason you need a break at any time,
20    just let me know.  Whether it's to stretch your legs, go

21    to the restroom, if you need to, you know, take a break

22    for lunch, anything like that just let me know and we'll

23    certainly do that.  The only thing I'm going to ask is
24    that if there's a question pending you answer the
25    pending question before we go on the break.  Is that

Page 12

 1    okay?
 2       A.   That's fine.
 3       Q.   Okay.  And do you understand here that even
 4    though we're not in a courtroom it's just as important
 5    to tell the truth as if you were sitting in front of a
 6    judge and a jury?
 7       A.   Yes.
 8       Q.   Okay.  Is there any reason that you cannot
 9    testify truthfully today?
10       A.   No.
11       Q.   Are you under the influence of any medications

12    or other substances that might impair your memory in any

13    way?
14       A.   No.
15       Q.   Okay.  I'm going to hand you what we're going

16    to mark as Deposition Exhibit 1.  And if you can take a

17    look at that, please.  Is this a document you've seen
18    before?
19       A.   Yes.
20       Q.   And is -- can you tell me what this document
21    is?
22       A.   It's a subpoena that I received.
23       Q.   And that's a subpoena to testify here at this
24    deposition?
25       A.   Correct.
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 1       Q.   And you're here because of that subpoena?
 2       A.   Yes.
 3       Q.   You can set that aside.  You can just make a
 4    little pile.  We'll keep track --
 5       A.   Okay.
 6       Q.   -- of them all.
 7                   Prior to coming to this deposition did you
 8    have any contact with anybody other than myself just to

 9    ask about when the deposition was?
10       A.   No.
11       Q.   Did you speak with anybody, former co-workers,

12    anything -- any people of that nature regarding this
13    deposition?
14       A.   No.
15       Q.   Did you speak with Dr. Malouf at all prior to
16    this deposition?
17       A.   No.
18       Q.   And your given name is Jennifer Rebecca
19    Espinoza, correct?
20       A.   That's correct.
21       Q.   And did you go by or do you go by Becky?
22       A.   That's correct.
23       Q.   Okay.  And is the address contained on
24    Exhibit 1 for your home address, is that your correct
25    home address?
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 1       A.   Yes.
 2       Q.   I just want to talk a little bit about your
 3    background and your work experience just to understand

 4    you a little bit better.
 5       A.   Mm-hmm.
 6       Q.   Where did you graduate high school?
 7       A.   I didn't graduate.
 8       Q.   Okay.  What was the last year that you attended

 9    high school?
10       A.   Half a semester of ninth.
11       Q.   Okay.  And in what city and state was that?
12       A.   Seguin, Texas.
13       Q.   And approximately what year was the last time
14    that you attended high school?
15       A.   I don't recall.
16       Q.   Okay.  Would it have been sometime in the '90s?

17       A.   I don't --
18       Q.   Okay.  Did you ever -- did you receive a GED at

19    any point?
20       A.   No.
21       Q.   Did you go to any schooling beyond the high
22    school education that you described?
23       A.   No.
24       Q.   I want to talk about some of your work
25    background experience.  Okay?
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 1       A.   Mm-hmm.
 2       Q.   And let's -- let's begin with the farthest back
 3    in time that you can remember and work towards the
 4    present, okay?
 5       A.   Okay.
 6       Q.   So starting from when you ended your schooling

 7    did you become employed?
 8       A.   No.
 9       Q.   Okay.  Maybe let's start at around age 18.
10       A.   Okay.  18.  Let's see.  I had my daughter at
11    17, 18.  No, I don't think I was working at that time.
12       Q.   Okay.
13       A.   I don't -- I don't recall.
14       Q.   When is the first job that you can recall
15    having?
16       A.   At Grandy's.
17       Q.   Okay.
18       A.   I don't recall the -- oh, I was 15.
19       Q.   Okay.  Let's -- let's start as an adult.  So
20    once --
21       A.   Okay.  As an adult.
22       Q.   -- you are beyond the age of 18.
23       A.   At Tri-City Hospital.
24       Q.   Okay.  And do you recall when you began that
25    position at Tri-City Hospital?
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 1       A.   No, I don't recall.
 2       Q.   Approximately how old were you when you started

 3    that -- that job?
 4       A.   21.  I don't --
 5       Q.   Let me just explain a little bit of what I'm
 6    trying to ask you.  I'm trying to figure out a timeline
 7    approximately of when you started working leading up to

 8    your employment with All Smiles.  At some point were you

 9    ultimately employed with All Smiles Dental Center?
10       A.   What year did I start?
11       Q.   At some point, just -- I'm asking you
12    generally.  Were you employed by All Smiles at some

13    point?
14       A.   Yes.
15       Q.   Okay.  So maybe we can approach it this way.
16    What was the job that you held previous to working at

17    All Smiles?
18       A.   A courier service.
19       Q.   Okay.  And when was that -- when did you hold

20    that position at the courier service?
21       A.   I think -- I'm going to say '98 to 2002.
22    That's -- give or take.
23       Q.   Okay.  And it's -- it's okay if you're not
24    exactly --
25       A.   I'm not.
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 1       Q.   -- 100 percent on a date, but if you can give a
 2    range like that, that's also very helpful.
 3       A.   Okay.
 4       Q.   Okay?  So you believe it was sometime around
 5    1998 to around 2002?
 6       A.   2002, 2003.
 7       Q.   Okay.  What did you do working at the courier
 8    service?
 9       A.   Receptionist, dispatcher, billing, collections.
10    That was it.
11       Q.   Okay.  And the billing and collections function
12    that you held there with the courier service, what types

13    of tasks would you perform?
14       A.   I would mail out the statements to people that
15    ask for courier service --
16       Q.   Mm-hmm.
17       A.   -- that had past due invoices and collect
18    and -- collect the monies.  I mean, the payments, I
19    guess, whenever it would come in.  Oh, payroll.  I
20    helped her with payroll, too.  Forgot about that.  I did
21    everything there.
22       Q.   Okay.
23       A.   I was like a one-person there.
24       Q.   Were there other people who worked with you in

25    the billing department of that --
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 1       A.   No.
 2       Q.   -- courier service?
 3       A.   No.
 4       Q.   So you were sort of handling everything in the
 5    billing and collections?
 6       A.   Other than the owner.
 7       Q.   Okay.  After working at that courier service
 8    did you then go to start working at All Smiles?
 9       A.   Not right away, no.
10       Q.   Okay.  Did you just have time off in between --

11       A.   Yes.
12       Q.   -- those jobs?  Okay.
13       A.   Yes.
14       Q.   Do you recall approximately when you started
15    working at All Smiles?
16       A.   It was June of 2004, I think.  Not positive.
17       Q.   Okay.  Is it fair to say that by 2005, at the
18    beginning of 2005 you were employed at All Smiles?
19       A.   Yes.
20       Q.   And do you recall how long you remained working

21    at All Smiles?
22       A.   February of 2012, I believe.
23       Q.   Okay.  I'm going to show you what's been marked

24    as Exhibit 2.
25       A.   (Witness reviewing document).  I don't -- I
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 1    could have sworn it was in February but --
 2       Q.   Well, let me ask you a couple of questions
 3    about the exhibit.
 4       A.   Mm-hmm.
 5       Q.   Have you had a chance to look at it?
 6       A.   This?
 7       Q.   Yes.
 8       A.   No, I never received this.
 9       Q.   No.  Have you -- have you had a chance to -- as

10    we're sitting here today have you had a chance to look

11    through this document that I've given you?
12       A.   No.
13       Q.   Okay.  I want you to take your time to take a
14    look through the document that I've --
15       A.   Okay.
16       Q.   -- I've handed you.
17       A.   (Witness reviewing document).  Yeah, the
18    severance package, all that's correct.  I just don't
19    recall -- I could have sworn my last day was in February

20    but this could be correct.  I don't remember.  That's
21    too long ago for me to remember.
22       Q.   Okay.  That's -- that's fair.  So whether it's
23    January or February you agree that your last day was
24    sometime in early 2012 --
25       A.   That's correct.

Page 20

 1       Q.   -- working at All Smiles?
 2                   Okay.  And from the time you began in
 3    approximately June of 2004 up until the time that you

 4    left All Smiles in approximately early 2012 were you

 5    continuously employed at All Smiles?
 6       A.   Yes.
 7       Q.   Let's run through some of the jobs that you
 8    held at All Smiles.  Upon your hire what position did
 9    you have at All Smiles?
10       A.   Receptionist.
11       Q.   And was that at a particular office or offices?
12       A.   Mm-hmm.  The Matlock location, Arlington.
13       Q.   Okay.  Is that -- at the time was that the main
14    Arlington location of All Smiles?
15       A.   Yes.
16       Q.   Do you recall what position you held after
17    receptionist?
18       A.   I want to say it was assistant office manager.
19       Q.   Do you recall approximately when you started
20    that position?
21       A.   I do not recall.
22       Q.   Okay.  How long, approximately, did you hold
23    the receptionist position?
24       A.   I don't recall.
25       Q.   And do you recall approximately how long you
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 1    held the assistant manager position?
 2       A.   No.
 3       Q.   Okay.  What was your position after assistant
 4    office manager?
 5       A.   I had several.  Office manager.
 6       Q.   Okay.  Let's stop.  We're going to go one at a
 7    time, okay?
 8       A.   Okay.
 9       Q.   So you went from receptionist to assistant
10    manager to office manager?
11       A.   It might have been insurance specialist in
12    between that.
13       Q.   Okay.
14       A.   Insurance specialist, which was credentialing.
15    That's all it was was credentialing.
16       Q.   Okay.
17       A.   And then I believe office manager after that.
18       Q.   Okay.
19       A.   I do not recall any -- don't ask me any times
20    because I don't recall any of it.  It just went from --
21    I mean, I just moved in positions.  I didn't keep up
22    with how long I was in those positions.
23       Q.   Okay.  And that's fair.  These four positions
24    that you mentioned so far, receptionist, assistant
25    office manager, insurance specialist and office manager,
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 1    were those all at the Arlington Matlock office?
 2       A.   Yes.
 3       Q.   At the time you were office manager at
 4    Arlington Matlock were both orthodontia and general

 5    dentistry patients being seen by All Smiles?
 6       A.   Yes, I believe.  I don't remember if it was
 7    right in the beginning but yes.  But ortho was upstairs

 8    and I didn't handle ortho.  I was downstairs --
 9       Q.   Okay.
10       A.   -- just in general.
11       Q.   So you -- as the office manager you were
12    handling general dentistry?
13       A.   Yes.
14       Q.   Okay.  And was there a different office manager

15    for the Arlington ortho office at that time?
16       A.   I don't recall honestly.  I believe there was.
17    I don't recall who it was.
18       Q.   Do you know -- do you know who would know

19    the -- that -- that answer to that question?
20       A.   No.  I mean, that's a long time ago.
21       Q.   Ultimately were you promoted to a different
22    position from the office manager position?
23       A.   I got moved to the Grand Prairie office and I
24    opened up that office as a receptionist there.  I mean,
25    I'm sorry as the office manager there.
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 1       Q.   Okay.  And that was after your time as the
 2    office manager at Arlington Matlock?
 3       A.   Correct.
 4       Q.   Do you recall when you started that Grand
 5    Prairie position, approximately?
 6       A.   The 2005?  I couldn't tell you.
 7       Q.   Okay.
 8       A.   I mean, I do not recall.  That's, again, too
 9    long ago.
10       Q.   Do you recall approximately how long you were

11    in that Grand Prairie office manager position?
12       A.   I don't recall.  I don't.
13       Q.   Okay.  Do you think it was a number of years, a

14    number of months?
15       A.   No.  Probably a number of months because I
16    want -- I want to say that from there is when I moved to

17    the corporate office and I think that was in 2006.  I
18    don't recall exactly.
19       Q.   Okay.  I show you what we've marked here as
20    Exhibit 3.  If you cold take a quick look through that,

21    please, and let me know when you finished taking a look

22    through it.
23       A.   (Witness reviewing document).  Where is the
24    dates on this?  This shows that I was promoted here.
25       Q.   Okay.  So you -- have you had time -- had the
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 1    chance to take a look through this document,
 2    Ms. Espinoza?
 3       A.   Just I'm looking for my name is all I'm needing

 4    to be concerned about.
 5       Q.   Well, let's start -- let's start at the top,
 6    okay?  This is an e-mail that's from Stacy Riddler.
 7       A.   Mm-hmm.
 8       Q.   Is that a yes?
 9       A.   Yes.  Sorry.
10       Q.   Sure.  And it was sent on Tuesday, December 26,

11    2006?
12       A.   Yes, I see.
13       Q.   Okay.  And in the "to" line I see that
14    there's -- right after Monica Teague on the first line
15    it says Becky.  Would that be an e-mail sent to you?
16       A.   Yes.
17       Q.   And then under -- go down to the body of the
18    e-mail it looks like under "Staff Moves and Changes," do

19    you see that?
20       A.   Yes.
21       Q.   The last bullet point says:  "Becky Espinoza
22    has been promoted to Manager of Collections at
23    Corporate" and then in parentheses "Congratulations!"

24       A.   Yes.
25       Q.   And does this refresh your memory as to
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 1    approximately when you were promoted over to the
 2    corporate position of manager of collections?
 3       A.   Okay.  Yes.
 4       Q.   Do you have any reason to think that this would

 5    be inaccurate as to the time you were promoted to
 6    corporate?
 7       A.   I don't recall.  I really don't, honestly.  I
 8    don't recall dates.  I'm not good with time frames.
 9    That's just too long ago for me to remember.
10       Q.   Okay.  Let's back up for a minute here.  Do you

11    recall first coming to work at All Smiles?
12       A.   Yes.
13       Q.   Okay.  How did you find out about All Smiles?

14       A.   I -- I think I had put my resume on somewhere
15    or I was driving by.  I don't recall.  I had just moved
16    to the Arlington area.  I've always lived, you know, in

17    Rowlett.  So when we moved to Arlington I want to say

18    that I dropped my resume by.  I was driving past there

19    and the office manager that was there at the time, Maria

20    Beltran, she took my resume.
21       Q.   You said Maria Beltran was the office manager?

22       A.   Yes.
23       Q.   And are you speaking about the Arlington
24    Matlock location?
25       A.   Yes.
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 1       Q.   Okay.  Did you know anybody who worked at All

 2    Smiles prior to you dropping off your resume?
 3       A.   No.  I was never -- I knew nothing about dental

 4    when I started working there.  I knew nothing about
 5    dental.  I learned everything from All Smiles.
 6       Q.   Do you recall meeting with or speaking with
 7    anybody prior to being hired?
 8       A.   No.
 9       Q.   Did you have an interview of any sort?
10       A.   Yes.
11       Q.   Do you recall who you interviewed with?
12       A.   With Maria.
13       Q.   Was anybody else present at the interview?
14       A.   No, not that I recall.
15       Q.   Okay.  What do you recall being told about All
16    Smiles Dental Center at that time?
17       A.   I don't recall.
18       Q.   Do you recall learning what your
19    responsibilities would be during the interview?
20       A.   Yes.  As the receptionist, yes.
21       Q.   And what were you told your responsibilities
22    would be?
23       A.   Checking in patients, filing charts, because it
24    wasn't paperless back then, preparing charts for the
25    next day, blowing up balloons for the children.  That's
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 1    all I recall.  I can't -- making copies of the paperwork

 2    that needed to be filled out once, you know, we ran out.

 3    That's all I can recall.
 4       Q.   Do you recall who your supervisor was at that
 5    time when you first started at All Smiles?
 6       A.   Mm-hmm.  Marie Beltran.
 7       Q.   Okay.  And did you supervise anybody as a --
 8    when you were the receptionist?
 9       A.   No.
10       Q.   Did you have any involvement with billing at
11    the time you were a receptionist?
12       A.   No.  Billing?
13       Q.   Yes.
14       A.   Like --
15       Q.   Well, did you --
16       A.   Not in the beginning, no.
17       Q.   Okay.
18       A.   Like charge out --
19       Q.   If you can let me finish my question, please.
20       A.   Okay.
21       Q.   Okay.  Did you have any -- any function in
22    entering data regarding what services were performed by

23    a doctor?
24       A.   I entered the services that was on the sheet,
25    on the -- what do they call it, whatever -- whatever
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 1    information was on the sheet that the doctor marked,
 2    that's information I entered, yes.
 3       Q.   Okay.
 4       A.   I was at one point later after I learned
 5    everything.
 6       Q.   Okay.  I want to make sure we are talking about

 7    the same time frame.  I'm asking you about functions as

 8    the receptionist, in the receptionist position.
 9       A.   I don't recall when I started that.
10       Q.   Okay.  But do you recall what function you were

11    performing, what job you were performing --
12       A.   Yes.
13       Q.   -- when you were -- when you were doing the
14    billing that we were just talking about, or the entering

15    of the information --
16       A.   Yes.
17       Q.   -- we were just talking about?
18                   Okay.  And was that as a receptionist?
19       A.   I don't recall.
20       Q.   Okay.
21       A.   I don't remember if I was a receptionist then
22    or after I had learned more and then I was transferred

23    over.  I -- I don't recall.
24       Q.   When you were the assistant office manager --
25       A.   Mm-hmm.
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 1       Q.   -- did you perform any functions relating to
 2    billing or I think you were calling it charge out?
 3       A.   Mm-hmm, yes.
 4       Q.   Okay.  What functions did you perform as the
 5    assistant office manager in terms of billing and charge

 6    out?
 7       A.   What I just explained to you.  Whatever was on

 8    that paper that the doctor marked, the procedures that
 9    were done, is what I charged out.
10       Q.   Okay.  What were your other duties as an
11    assistant office manager?
12       A.   Basically the same as an office manager.  You
13    are just assisting the manager and whatever duty she's

14    not able to get to, you know, she delegates them to the

15    assistant office manager.
16       Q.   Okay.  When you -- let's talk about then at the
17    time you were the office manager.
18       A.   Mm-hmm.
19       Q.   What were the functions you performed as an
20    office manager?
21       A.   In detail?  Open up the office, checked in the
22    patients.  Same thing I told you, file, do balloons,
23    make sure that the office is running efficiently, make
24    sure that assistants are getting patients back,
25    everything is taken care of good.  The patient leaves
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 1    in, you know, good condition, make sure their six-month

 2    recall was -- was set up.  Like you said, charge out.  I
 3    already explained that.  That's -- I don't know.  Just
 4    whatever office manager duties there is in a dental
 5    office --
 6       Q.   Okay.  Who --
 7       A.   -- is basically --
 8       Q.   As the office manager who is your supervisor?
 9       A.   At that time I don't know if it was Stacy
10    Riddler or Lisa Buchanan.  I don't recall at that time.
11       Q.   Okay.  What -- do you recall the title of the
12    person who was supervising you, whether it was Stacy or

13    Lisa?
14       A.   I know their title.  I don't recall what -- I
15    mean, at that time they've always been -- Stacy was HR

16    director and I don't know if Lisa's title was operations

17    director or -- I don't recall.
18       Q.   Okay.
19       A.   That's just too long ago for me.
20       Q.   So Stacy Riddler you think was the HR director

21    and Lisa Buchanan you believe was --
22       A.   The operations director, I believe.  I don't --
23    I mean, I don't know if that was her title in the
24    beginning.  I can't remember.  I just do not recall.
25       Q.   And you believe that one of those two women was
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 1    your supervisor --
 2       A.   Yes.
 3       Q.   -- at the time when you were the office manager

 4    of the Matlock Arlington location?
 5       A.   Yes.
 6       Q.   And in the office manager role if you had
 7    questions about your job who would you go to?
 8       A.   Lisa or Stacy.
 9       Q.   And were they typically able to give you
10    guidance as to what to do?
11       A.   Yes.
12       Q.   Let's talk about your jobs when you moved to
13    the corporate location, okay?
14       A.   Okay.
15       Q.   First of all, where is the corporate location?
16       A.   I think --
17       Q.   I'm sorry.  I should say where was it at that
18    time in 2006?
19       A.   I want to say it was 9090 Skillman.
20       Q.   Okay.  And that's in Dallas?
21       A.   Yes.
22       Q.   Can you describe that office?  Is it a large
23    office, a small office, lots of individual rooms,
24    cubicles, that sort of thing?
25       A.   It was -- upstairs or downstairs?  There's a
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 1    lot of individual rooms.  It was -- it was a large
 2    office but it had individual rooms.
 3       Q.   Did you have your own private office?
 4       A.   At one point, yes.
 5       Q.   Okay.  And --
 6       A.   In the beginning.
 7       Q.   -- approximately how many people would you say

 8    were working at the corporate office in -- at the end of

 9    2006?
10       A.   I don't recall.
11       Q.   And you said, I believe, that there were two
12    floors of the corporate location?
13       A.   I don't remember in the beginning.  I don't --
14    I don't recall.  I don't -- I don't remember if we --
15    after we got bigger if we got the downstairs.  I think
16    it was just upstairs.
17                   MR. CANALES: Can you stop for a second?

18    Somebody is working on the window outside.  They're

19    cleaning it.
20                   THE VIDEOGRAPHER: That's the window

21    washer right there.
22                   MR. REINSTEIN: Let's go off the record
23    for a minute.
24                   THE VIDEOGRAPHER: We are off the record

25    9:26.
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 1                   (Recess from 9:26 to 9:31)
 2                   THE VIDEOGRAPHER: Stand by.  Back on the

 3    record at 9:31 a.m.
 4       Q.   (BY MR. REINSTEIN)  Okay, Ms. Espinoza.  We are

 5    back on the record after the window washing has
 6    subsided.
 7                   I want to focus now about the positions
 8    that you held while you were working at the corporate

 9    office, okay?
10       A.   Okay.
11       Q.   From approximately December 2006 through the

12    end of your employment did you continue to work at the

13    corporate All Smiles location?
14       A.   Yes.
15       Q.   And it looks like according to the document,
16    Exhibit 3, it looks like your first position at the
17    corporate office was manager of collections; is that
18    correct?
19       A.   No.
20       Q.   Okay.  What's incorrect about that?
21       A.   It was billing and collections.
22       Q.   Okay.  It was manager of billing and
23    collections?
24       A.   Yes.
25       Q.   And how long, approximately, did you stay in
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 1    that position, manager of billing and collections?
 2       A.   I don't recall.
 3       Q.   Did you hold a different position other than
 4    manager of billing and collections after coming to the

 5    corporate office?
 6       A.   Can you repeat that?
 7       Q.   Sure.  Did you hold a position other than
 8    manager of billing and collections starting from the
 9    time that you came to the corporate office until the
10    time you left All Smiles?
11       A.   There was a different position I had.
12       Q.   Okay.  And what was that position?
13       A.   Collections manager.
14       Q.   Okay.  So for part of the time other than
15    manager of billing and collections and other than -- was

16    it manager of collections?
17       A.   Mm-hmm.
18       Q.   Other than those two positions did you hold any

19    other positions at the corporate office at All Smiles?
20       A.   No.
21       Q.   Okay.  And do you have any understanding as to

22    what part of that time frame from December '06 until
23    January or February 2012 that you were handling just

24    collections versus billing and collections?
25       A.   Did I do that, is that the question you're
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 1    asking me, did I just handle collections at one point?
 2       Q.   What I'm -- what I'm trying to determine is
 3    what time you spend as the manager of billing and
 4    collections --
 5       A.   Mm-hmm.
 6       Q.   -- and what time you spend as the manager of
 7    collections.
 8       A.   I can't given you exact dates.  I don't recall.
 9       Q.   Okay.  Can you give me any sort of range?
10       A.   Oh, my God.  Whenever we started getting big is

11    whenever we had to divide the two departments.  There

12    was a manager over billing and there was a manager over

13    collections and I was the manager over collections.
14       Q.   Okay.  And let me --
15       A.   The time --
16       Q.   -- stop you there.  Let me stop you there for
17    just one second.
18                   Prior to that time you handled both
19    billing and collections?
20       A.   Yes.
21       Q.   Okay.  Do you believe that that division
22    occurred sometime in 2007?
23       A.   I'm sorry?
24       Q.   When it was sort of -- when the manager of
25    billing and collections was divided into a manager of
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 1    collections, which was you, and then I'm assuming there

 2    was a manager of billing also; is that correct?
 3       A.   Mm-hmm, that's correct.
 4       Q.   Do you recall who the manager of billing was?

 5       A.   Yeah.  Patricia Gonzalez I think is her last
 6    name.
 7       Q.   Okay.  Patricia is her first name?
 8       A.   Yes.
 9       Q.   And you believe her last name to be Gonzalez?

10       A.   I think.
11       Q.   Okay.
12       A.   I'm trying to think.  Yeah, I think that's what
13    her name...
14       Q.   And do you have any indication, whether it's a
15    year, a month, that the position of manager of billing
16    and collections was separated out into those two
17    functions, collections and billing?
18       A.   You're asking me something that's just -- it's
19    too far -- it was too long ago.  I don't recall.  I
20    mean, I just did what I was supposed to do and I don't

21    remember how many years I was in that position to when

22    we got bigger and we separated and I don't -- I don't
23    recall, honestly.
24       Q.   When you were working as strictly the manager

25    of collections --
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 1       A.   Mm-hmm.
 2       Q.   -- did you have any involvement with the
 3    billing process?
 4       A.   No.  They had their own team.
 5       Q.   I'm not asking if they had their own team.  Did
 6    you have any involvement?
 7       A.   As far as can you be more detailed?
 8       Q.   Sure.  Did you have anything to do with the
 9    sending of bills?
10       A.   No.
11       Q.   Did you have anything -- as manager of
12    collections anything to do with entering information
13    that would lead to the sending out of bills, whether
14    that's to an insurance company or to Medicaid or to a
15    cash patient?
16       A.   If there was an appeal, yes, because -- I mean,
17    it's an appeal.  Yes, if there was something still in
18    the AR as far as collections goes and it got denied or
19    something, yes, we appealed it.
20       Q.   Okay.  You say AR.  You mean accounts
21    receivable?
22       A.   Yes.  AR.  I'll say aging report or accounts
23    receivable.
24       Q.   Well, okay.
25       A.   Okay.  There's the aging report we work off of
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 1    and that's what we look -- if there's any outstanding
 2    claims there, if there's something that got partially
 3    paid that we needed appeal for, say, for instance, an
 4    x-ray was needed, then yes, we would appeal it.  That

 5    was part of the collections team.
 6       Q.   Okay.  So this appeal function, was that for
 7    Medicaid patients?
 8       A.   All patients.  Medicaid, PPO, CHIP.
 9       Q.   Any insurance patient --
10       A.   Yes.
11       Q.   -- I assume.
12       A.   Yes.
13       Q.   So both -- both private insurances and public
14    insurance like Medicaid --
15       A.   Yes.
16       Q.   -- or CHIP?
17       A.   Yes, correct.
18       Q.   Was there a position at All Smiles known as
19    billing and collections coordinator?
20       A.   Yes, because they would bill and collect in the
21    beginning when we were smaller.
22       Q.   Okay.  What I was going to ask was what -- what

23    function does the billing and collections coordinator
24    perform and how does that differ from a billing and
25    collections manager?
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 1       A.   It's basically the same other than a manager
 2    has to make sure that everything is taken care of.  You

 3    know, if it didn't get billed -- billed, you know, if
 4    something didn't get billed, it was missed, you know,
 5    then the manager has to let them know, okay, you didn't

 6    bill this.  You need to bill this out.  It's still on
 7    the aging report.  But it's basically the same.  You're
 8    supervising.  That's what a manager is.  You're
 9    supervising what they do.
10       Q.   So the billing and collections manager
11    supervises the coordinators?
12       A.   Yes.
13       Q.   And were there multiple billing and collections

14    coordinators?
15       A.   I think -- yes.  Yes, there was.  Yes.
16       Q.   Okay.  And at the time you were the billing and

17    collections manager.  Do you recall who you supervised?

18       A.   In the beginning when I first went over there
19    who worked there?  I want to say it was two people, two

20    in the beginning when I went over there, I think.  I
21    don't recall.  I'm not going to sit here and -- I don't
22    recall.  That's too long ago.
23       Q.   Okay.  We're just trying to get your best
24    recollection.
25       A.   Yeah, I'm trying.  I mean, seriously.  I don't
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 1    have a good memory, so -- if you would have asked me

 2    this when you-all first did this then I probably would
 3    have been able to tell you, be more precise on
 4    everything but this is too long ago.
 5       Q.   Do you think you supervised two people?
 6       A.   I think it was in the beginning, yes, when I
 7    first went over there.
 8       Q.   Okay.  And did that number grow?  Did you end

 9    up supervising more than two people ultimately in your

10    role as billing and collections manager?
11       A.   Yes.
12       Q.   Okay.  How many total people do you believe you

13    supervised?
14       A.   I don't remember.  I don't recall.  To say --
15    and I'm guessing because I cannot recall.  Probably four

16    to six people.
17       Q.   Okay.
18       A.   I may -- I may be totally wrong with that.
19       Q.   At some point you know it was two people,
20    then --
21       A.   Yes.
22       Q.   And then you, you know, at some point it grew

23    to more than two people.
24       A.   Yes.
25       Q.   Okay.  Whether it was four or whether it was
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 1    six were those individuals who you were supervising,

 2    were they responsible for specific locations or was the

 3    work just divided amongst everybody?
 4       A.   No.  They were responsible for specific
 5    locations.
 6       Q.   Okay.  And the people you were supervising as

 7    the billing and collections manager, is it accurate to
 8    say that they handled the billing and collections for
 9    both general dentistry and orthodontia patients?
10       A.   I don't remember ortho.  I know we did general.

11    Ortho.  Did they have somebody separate then?  I don't

12    recall.  There were so many people that -- I don't
13    remember.  I really don't.  I don't remember who did --

14    I remember we used to get the claims.  They would fax

15    the claims to us, I think, or we would print the claims
16    because they've already billed everything out and all we

17    do is enter it.  Everything was already done at the
18    location.  Like they -- basically everything was billed
19    and we just received the claim and we submitted it.
20    That's how it was done.
21       Q.   When you say everything was billed at the
22    office, you mean the local office where treatment was

23    done?
24       A.   Yes.
25       Q.   And when you're saying everything was billed,
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 1    you mean that information about the procedures that were

 2    performed was entered into in a computer system of some

 3    sort?
 4       A.   Right.
 5       Q.   Okay.
 6       A.   And we received the claim and then we billed
 7    it.
 8       Q.   Then your department submitted it either to the

 9    insurance company or to Medicaid.
10       A.   Exactly.
11       Q.   Are you aware -- strike that.
12                   Hand you a document that's marked as
13    Exhibit 4.  This one is double sided and you will see
14    that there are page numbers in the lower right-hand
15    corner.  Do you see that?
16       A.   Mm-hmm.
17       Q.   I'm sorry about the staple on the top there.
18       A.   No, that's okay.
19       Q.   I'm going to --
20       A.   My eyes are watering.  I'm trying to see.
21       Q.   I'm going to run you through a couple of these
22    pages so what I will do is I'll direct you to the page
23    we are going to talk about --
24       A.   Okay.
25       Q.   -- and then I'll have you take a look though
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 1    that page just to make sure you've had a chance to read

 2    it and then I'm going to ask you some questions.  Okay?

 3       A.   Okay.
 4       Q.   So the first page I would like you to turn is
 5    Page 5.
 6                   MR. CANALES: Excuse me.  These are not

 7    Bates stamped at all?
 8                   MR. REINSTEIN: These are not.
 9                   MR. CANALES: Okay.
10       Q.   (BY MR. REINSTEIN)  Have you had a chance to

11    take a look through Page 5?
12       A.   Oh.  (Witness reviewing document).  This is
13    after it was --
14       Q.   Okay.  Let me -- let me ask you some questions,

15    okay?
16       A.   Uh-huh.
17       Q.   First taking a look at Page 4 of that -- that
18    document.  Actually, the heading for this section is
19    "Day to Day Operations."
20                   Did I read that correctly?
21                   Did I read that correctly, Ms. Espinoza?
22       A.   Oh, yes.  I'm sorry.
23       Q.   And it says on Page 5 in the upper right corner
24    there's a "Revised:  12/2008."  Do you see that?
25       A.   Mm-hmm.
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 1       Q.   Yes?
 2       A.   Yes.
 3       Q.   And have you had a chance to look through Page

 4    5?
 5       A.   Yes.
 6       Q.   And is this a policy that was in place at least
 7    as of December of 2008?
 8       A.   I'm assuming if it's in this manual.
 9       Q.   Okay.  And this is part of the billing and
10    collections procedures manual for All Smiles; is that
11    correct?
12       A.   Yes.
13       Q.   And to your knowledge did the procedures that

14    are listed in place on Page 5, did they exist throughout

15    the entirety of the time that you were working in the
16    corporate office at All Smiles?
17       A.   To my knowledge, yes.
18       Q.   Looking at the information contained on Page 5.

19    Is this, to your knowledge, an accurate description of
20    what the billing and collections coordinator would do

21    while at All Smiles?
22       A.   I don't recall.  I'm sure it's not exactly as
23    this.  I'm sure there was different things that would
24    come into effect.  However, I mean, this is probably how

25    it was supposed to have been but if there was something
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 1    different that came into effect then that's what we did.

 2    I mean, don't ask me to say -- I mean, this is pretty
 3    much, yes, what happened.  I mean, what we did
 4    day-to-day.  There was a routine we had.  In order for

 5    the claims to get out, you know, promptly, you know, we

 6    followed the routine of -- or the schedule, I should
 7    say.
 8       Q.   Okay.  And typically it looks like claims would

 9    be -- were to be submitted from the prior business day?

10       A.   Right, correct.
11       Q.   And to your understanding that was the
12    procedure that was typically followed?
13       A.   That's correct.
14       Q.   And does this apply to both orthodontic and
15    general dentistry claims?
16       A.   I don't recall.
17       Q.   Do you have any reason to believe that it would

18    apply to one and not the other?
19       A.   No.
20       Q.   Would this apply to both Medicaid and private
21    insurance claims?
22       A.   Yes.  Other than if an x-ray needed to be
23    submitted with it, then we would have to wait for an
24    x-ray.  Otherwise everything would be submitted the next

25    day.
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 1       Q.   Sure.  Obviously there's going to be
 2    exceptions --
 3       A.   Right.
 4       Q.   -- to the rule but the general rule, or at
 5    least the goal was to make sure things were submitted

 6    the next business day?
 7       A.   Yes.
 8       Q.   Okay.
 9       A.   That's what the goal was.
10       Q.   Okay.  And I want you to look down under the
11    heading where it says "Friday."
12       A.   Mm-hmm.
13       Q.   And Number 6.  It says, "Manager of Collections

14    submits weekly refund requests to CEO."
15                   Did I read that accurately?
16       A.   That's correct.
17       Q.   Okay.  And to your knowledge who was the CEO?

18       A.   I guess Dr. Malouf's wife, LeAnne.  That's who

19    I submitted it to.
20       Q.   You submitted weekly refund requests to --
21       A.   Well, LeAnne and then they would -- I think
22    they would give it to Dr. Malouf and he would approve

23    it.
24       Q.   Okay.  Well --
25       A.   I'm not positive.
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 1       Q.   Who -- who was -- who was the CEO to your
 2    understanding of All Smiles?
 3       A.   Dr. Malouf.
 4       Q.   Okay.  And is it your understanding that
 5    Dr. Malouf was the CEO the entire time you worked at All

 6    Smiles?
 7       A.   Yes.
 8       Q.   What would be a reason for a refund request?
 9       A.   Because a patient overpaid.  Say the insurance
10    didn't give us a breakdown correctly.  Medicaid.  No,

11    there was no refunds on Medicaid because you couldn't

12    collect from the patient with Medicaid.
13       Q.   Okay.
14       A.   Insurance is the only time that we would have
15    a -- usually a refund, insurance patients.
16       Q.   And if I'm understanding this correctly
17    ultimately the CEO would have to approve a refund
18    request to be then paid out?
19       A.   Yes.
20       Q.   Do you recall -- you were at one point the
21    manager of collections, correct?
22       A.   That's correct.
23       Q.   And do you recall sending refund requests?
24       A.   Giving them to --
25       Q.   Do you recall that in general, giving refund
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 1    requests?
 2       A.   Yes.
 3       Q.   Okay.  And I believe you said earlier you gave
 4    them to LeAnne Malouf?
 5       A.   I think that's who we give them to, LeAnne,
 6    mm-hmm.
 7       Q.   Okay.  And that's -- what was Mrs. Malouf's
 8    position, to your knowledge?
 9       A.   I don't know what her position was.
10       Q.   Okay.  But your understanding was she held a
11    corporate position?
12       A.   Right.
13       Q.   Can I have you turn to the next page, Page 6.
14    And let me know when you've had a chance to look through

15    it.
16       A.   (Witness reviewing document).  Okay.
17       Q.   Okay.  Would it be accurate to state that this
18    deals with the responsibilities of the corporate billing

19    department, this page that we are looking at?
20       A.   Yes.
21       Q.   And the third bullet point from the top of Page
22    6, that discusses tasks the billing coordinators will
23    handle?
24       A.   Yes.
25       Q.   And you -- at some point when you were at
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 1    corporate managed the billing coordinators; is that
 2    correct?
 3       A.   Correct.
 4       Q.   Could you describe for me what goes into a
 5    review of a claim?
 6       A.   Just look to make sure that nothing is double
 7    billed.  Make sure -- back then you couldn't do OHI with

 8    a prophy, so we just make sure that there's things that
 9    aren't billed with other things that they're not
10    supposed to be billed.
11       Q.   Okay.  Was there anything else that you recall
12    reviewing as part of the review of claims that's
13    described here in the third bullet point of Page 6?
14       A.   Repeat that question, please.
15       Q.   Sure.  Other than --
16                   MR. REINSTEIN: Actually, could you read

17    it back?
18                   (Requested portion was read)
19       A.   No.
20       Q.   (BY MR. REINSTEIN)  Okay.  So the main function

21    of the review of claims was to ensure that nothing was

22    double billed?
23       A.   Correct.
24       Q.   How would you determine what -- whether
25    something was double billed?
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 1       A.   Well, if a prophy was entered twice on the
 2    claim.  If say, for instance, there was a composite that

 3    was entered twice, the same surface.  Stuff like that,
 4    that's double billed.
 5       Q.   Okay.  Were you doing anything to review
 6    whether or not the services were actually performed as

 7    indicated?
 8       A.   No.  That happened in the office.  Like I said,
 9    we received the claim, we just reviewed it to make sure

10    that nothing was being double billed on it, make sure
11    the procedures, like I said, were -- can be done at
12    that -- say, for instance, a child prophy and they
13    billed out adult prophy, you know, then we would have to

14    tell the office you need to change it to a child because

15    this patient is under a certain age and they would.  But

16    everything was billed at the office.  We received a
17    claim, we billed what was on the claim.
18                   These days it's totally different.  You
19    look at the notes now, what the notes are -- you know,

20    what the doctor writes in its notes and what the -- what

21    they complete, what the dental assistant completes and

22    that's what you bill.  It's different than what we used
23    to do back then.
24                   MR. REINSTEIN: Okay.  I'm going to object

25    to the nonresponsive part.
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 1       Q.   (BY MR. REINSTEIN)  When -- and just so I make

 2    sure that I understand what you are talking about.  When

 3    you say, "now," you're not talking about at All Smiles

 4    Dental Center?
 5       A.   No.
 6       Q.   Okay.  Unless we're asking you about something

 7    else I want you to --
 8       A.   Okay.
 9       Q.   -- focus your answer just on --
10       A.   To what's --
11       Q.   -- the question that I'm asking, okay?
12       A.   Okay.  Yes.
13       Q.   During the review would you review to ensure
14    that the correct doctor's name was entered in as the
15    performing provider?
16       A.   Again, whatever the office billed is what we
17    receive, that's what we submitted.  We were not there.

18    We don't know.  Whatever they sent us, that's what we

19    did.
20       Q.   Okay.  And your -- your review, was -- was that

21    based on -- it was on a computer screen, did you have

22    paper to look at, how did that go?
23       A.   It was a claim that we received.  It was paper.
24       Q.   Okay.
25       A.   We received it through fax or we would receive
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 1    it by printing what's already in the batch on the
 2    computer now, on the computer and the Dentrix software.

 3       Q.   And Dentrix is a billing and practice
 4    management software for dental offices?
 5       A.   Correct.
 6       Q.   And I just want to make sure I'm understanding

 7    exactly what's being reviewed.  So a claim would be --

 8    when you say a claim, you mean a physical piece of paper

 9    where various boxes were checked?
10       A.   Correct.
11       Q.   And would that be the procedures that were
12    done?
13       A.   Correct.
14       Q.   Okay.  And had something already been entered

15    into the computer system that you were reviewing or were

16    you just looking at the bill -- excuse me, the claim,
17    the paper claim to make sure that there was no double

18    billing on that paper claim?
19       A.   Exactly.  We would just review the claim that
20    we had -- that we received.
21       Q.   And then somebody at the corporate office would

22    then take that claim and enter it into a computer system

23    to be billed out?
24       A.   It would be submitted through -- I'm trying to
25    think because we got -- we got -- we bought the Emdeon
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 1    software but before that we manually entered I believe

 2    through the TMHP website the procedures, yes, before we

 3    started using electronic -- before we got bigger and
 4    used Emdeon.
 5       Q.   Okay.  Let's -- let's talk just really quick
 6    about the time pre-Emdeon, okay?
 7       A.   Okay.
 8       Q.   So at that time the corporate office would
 9    receive a paper claim form?
10       A.   Exactly.
11       Q.   And at that point that corporate had received
12    the claim form nothing had been entered into a computer

13    system as far as you know?
14       A.   Not through us.  The office did it.  The office
15    entered the information.
16       Q.   Into a computer system?
17       A.   Into a computer system, into Dentrix --
18       Q.   Okay.
19       A.   -- and then that's how it created the claim
20    through Dentrix and they would end the claim to us.
21       Q.   Okay.  I see.  So the claim form was something

22    that was based on information already entered into the

23    computer.
24       A.   Exactly.
25       Q.   You would receive that form.
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 1       A.   Yes.
 2       Q.   Then you would check that form against what was

 3    entered in Dentrix or somewhere else?
 4       A.   No.  We wouldn't check it.  We never checked it

 5    against what was entered in Dentrix.  We just made sure,

 6    again, the procedures weren't double billed, make sure

 7    that the right prophy was billed out and just like I
 8    explained to you a minute ago.  It's the same thing.
 9       Q.   Okay.  Let me give you just sort of a general
10    example and let me know if you're having trouble
11    following, okay?
12       A.   Mm-hmm.
13       Q.   Let's say, for instance, an orthodontic patient
14    was seen and certain appliances were delivered for that

15    patient.  You know what an orthodontic appliance is?
16       A.   Yes.
17       Q.   Okay.  The only way to check to see -- if I'm
18    understanding what you're saying, the only way to check

19    to see if the claim was correct was based on the
20    information that had been entered at the local office,
21    right?
22       A.   Correct.
23       Q.   You would not, for instance, review the medical

24    record to ensure that there was a note indicating that
25    an appliance had been seated.
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 1       A.   No.  They had somebody that did ortho.  They
 2    did that.  We didn't -- I don't recall doing --
 3                   MR. CANALES: Excuse me.  You keep saying

 4    "they."  Who "they" is.
 5                   THE WITNESS: I'm assuming the -- I
 6    mean --
 7       Q.   (BY MR. REINSTEIN)  Hold on.  Let's stop,
 8    please, okay, Ms. Espinoza.  I'm going to ask questions,

 9    Mr. Canales will get a chance to ask questions.
10       A.   Okay.
11       Q.   And when you're using terms like "we" and
12    "they," we're not sure who you are talking about, okay?

13    So I need you to be more specific when you use those

14    sort of general pronouns.
15       A.   I don't recall us billing out ortho at the
16    corporate office.  I think they had somebody else that

17    did ortho.
18       Q.   Okay.  Who is the "they" there in this case?
19       A.   I guess in the office.  They had -- I think
20    they had an ortho coordinator that billed out ortho.  I
21    don't recall doing it at the corporate office.
22       Q.   So your -- is your recollection then that you
23    never billed out ortho work from the corporate office
24    at --
25       A.   That's --
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 1       Q.   -- at any time from 2006 to 2012?
 2       A.   That's correct.
 3       Q.   Did you have any -- is it your position that
 4    you had no involvement with the ortho process at all
 5    between 2006 and 2012?
 6       A.   I don't recall it, no.
 7       Q.   Okay.  I want you to take a look on Page 6 at
 8    the third bullet point from the bottom.
 9       A.   Okay.
10       Q.   Where it lists some manuals that were available

11    in the billing office; is that correct?
12       A.   That's correct.
13       Q.   And it also states that the billing and
14    collection department will supply various information to

15    the front office managers; is that correct?
16       A.   That's what it states.
17       Q.   Okay.  Is that an accurate statement of how it
18    works in realty?
19       A.   Verbally, yes.
20       Q.   Okay.  Were those manuals, the Medicaid, the
21    CHIP manual, the StarDent and CDT manuals, were those

22    available to you?
23       A.   To me?
24       Q.   Yes.
25       A.   Yes.
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 1       Q.   Did you ever reference those manuals?
 2       A.   Yes.
 3       Q.   Why would you be -- why would -- why would you

 4    reference, for instance, the Medicaid manual?
 5       A.   Why?
 6       Q.   Yes.
 7       A.   Because I would reference it if say, for
 8    instance, if a pre-auth need to be submitted with
 9    something, I would reference to see if that procedure
10    code needed to be pre-authorized.
11       Q.   Would the front office managers often -- let me

12    rephrase that.
13                   Would the billing and collections
14    department ever provide the front office managers with

15    information from the Medicaid manual?
16       A.   If we seen something that got rejected for a
17    particular reason, yes.  You know, tell them to look in

18    their Medicaid manual.  It states on this day, you
19    know -- I mean this -- whatever it is, yes.  I think
20    they might have been saved on -- I don't remember if
21    that was back then or now, saved on the desktop, the
22    manuals.  I can't recall or if we had them in the
23    office.  I don't recall.  Yes.  I would --
24       Q.   Is it fair to say that in terms of Medicaid and
25    Medicaid billing that that manual gave instructions as
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 1    to how claims should be submitted to Medicaid?
 2       A.   As far as --
 3       Q.   Well, as far as the types of claims that could
 4    be submitted, procedures involving the treatment of
 5    patients and what services could be billed, things of
 6    that nature.
 7       A.   Yes.  I mean, it tells you.  I mean, if you can
 8    bill a certain procedure, yes.  I mean, if that's what
 9    you're asking me.
10       Q.   Yes.  Did it also to your knowledge contain
11    rules about under whom those procedures should be
12    billed?
13       A.   That I don't -- I have no idea.
14       Q.   Okay.  Let's -- I'm going to have you take a
15    look at Page 7 of Exhibit 4.
16       A.   (Witness reviewing document).  Okay.
17       Q.   Okay.  Looking at that first paragraph on Page
18    7.  It discusses:  "The standard for billing patient
19    services requires the doctor, front office staff and
20    corporate staff to review and evaluate the completed
21    medical record prior to the submission of any charges."

22                   Did I read that correctly?
23       A.   You read it correctly.
24       Q.   Okay.  I take it from the tone of your response
25    that might not have been exactly what happened; is that
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 1    correct?
 2       A.   No, it's not.
 3       Q.   Okay.
 4       A.   Because we didn't -- at the corporate office
 5    didn't review the records.  Again, we received the claim

 6    and we submitted the claim.
 7       Q.   Okay.  So your understanding was that -- let
 8    me -- let me rephrase that.
 9                   Was it your understanding that the doctor
10    and the front office staff would review the medical
11    record?
12       A.   Yes.  And they had a thing that they would
13    check off that they reviewed.
14       Q.   Okay.
15       A.   There was a check sheet in the front of the
16    chart.
17       Q.   Okay.  During your time when you worked as
18    front office staff -- and I should -- should ask, was
19    the office manager considered part of the front office

20    staff?
21       A.   Correct.
22       Q.   Okay.  So at that time when you were the office

23    manager or the assistant office manager at the Arlington

24    Matlock location would you review the medical record

25    prior to submitting claims?
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 1       A.   Yes.  Yes.
 2       Q.   Okay.  So can you just kind of very briefly
 3    describe what that review would entail?
 4       A.   Just to make sure that the procedures that the
 5    doctor put on that checklist matched his notes --
 6       Q.   Mm-hmm.
 7       A.   -- and if it didn't then we would ask the
 8    doctor, you know, what happened, did you accidentally

 9    put the wrong tooth ID.  And then he would review it

10    and, you know, whatever it was, whatever change needed

11    to be made, if any needed to be made or if everything

12    was correct then we finalized it.
13       Q.   Okay.  And that would be the doctor who
14    actually performed the services is the one who would

15    review it as opposed to a different doctor?
16       A.   That's correct.
17       Q.   Okay.  And would that -- would Dr. Malouf also

18    review claims that he had performed?
19       A.   That's correct.  It applied to all doctors.
20       Q.   Okay.  Would it have been the office manager,

21    would that be the front office staff who would typically

22    review the completed medical records?
23       A.   Whoever billed out that night or that day,
24    that's who reviewed the records.
25       Q.   Okay.  So it could --
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 1       A.   And it wasn't just the office manager.  It
 2    could have been a front office coordinator.  I mean,
 3    just whoever did the charge out is what we called it at

 4    the time.
 5       Q.   Okay.  And then I think -- the corporate staff
 6    review, you've described that process serving times.
 7    There's nothing -- nothing different about that
 8    process --
 9       A.   Nothing --
10       Q.   -- based on this procedure?
11       A.   -- different.
12       Q.   Okay.  Is it fair to say that the corporate
13    staff relied upon what the front office staff, the local
14    office, wrote on the claim forms in order to do their
15    job in terms of reviewing the claims?
16       A.   That's correct.  It is fair to say that.
17       Q.   I would like you to look at the next paragraph
18    below the one we were just discussing on Page 7.
19       A.   Okay.
20       Q.   The second sentence -- excuse me.  Actually,
21    I'll read the whole paragraph.  It states:  "Staff may
22    only submit professional charges for patient procedures

23    on the basis of a recorded description of the procedure

24    in the medical record.  For" the "purposes" -- and I
25    think it's missing the word "of" --
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 1       A.   Mm-hmm.
 2       Q.   -- "billing, the note must be authored by the
 3    provider who performs the procedure and conforms to

 4    current documentation requirements."
 5                   Did I read that accurately?
 6       A.   Yes.
 7       Q.   Okay.  Do you agree that for billing purposes
 8    the treatment note should be authored by the provider

 9    who performed the procedures?
10                   MR. CANALES: Objection.
11       Q.   (BY MR. REINSTEIN)  Sorry.  I should have
12    mentioned before.  You may hear objections from time to

13    time, but that's something for the lawyers and you still

14    do need to answer the question, okay, unless --
15       A.   Okay.  I don't have an attorney present.  What
16    do I do?  I'm just going to answer what you --
17                   For the purpose of the billing the note
18    must be authored by the provider who performs the
19    procedure and conforms to current documentation
20    requirements.
21                   What was the question -- yes.
22       Q.   Okay.  Did -- and from the corporate billing
23    perspective you relied upon the front office personnel

24    to ensure that that step had been followed; is that
25    correct?
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 1       A.   Yes.  That's what that checklist was for.
 2       Q.   Okay.  And similarly regarding that first
 3    sentence, that there must be a recorded description of

 4    the procedure in the medical record, you were relying

 5    upon the front office staff to confirm that there was an

 6    actual recorded description, correct?
 7       A.   Correct.
 8       Q.   Okay.  And when you worked as front office
 9    staff --
10       A.   Mm-hmm.
11       Q.   -- did you in fact follow those steps if you
12    were the one --
13       A.   Yeah.
14       Q.   -- who was doing the charge out?
15       A.   Yes.  I was the one doing the charge out, yes.
16       Q.   Okay.  Can I have you flip to Page 10, please?
17       A.   (Witness reviewing document).  Yes.
18       Q.   Okay.  Page 10 lists the steps of the charge
19    out procedures; is that correct?
20       A.   Yes.
21       Q.   And these are the procedures that were done at

22    the front office; is that correct?
23       A.   Yes.
24                   MR. CANALES: Object to form of the
25    question, Counsel, on the date.  Just 12/6 or '7 or '8.
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 1    Just clarify.
 2       Q.   (BY MR. REINSTEIN)  Are these steps that are

 3    listed on Page 10 an accurate reflection of the charge
 4    out procedure during the time that you worked in the
 5    front office at All Smiles?
 6       A.   Yes.
 7       Q.   Are these procedures that are listed on Page 10

 8    procedures that were in place during your time working

 9    at the corporate office at All Smiles?
10       A.   Yes.
11       Q.   The fifth bullet point from the top.
12       A.   Yes.
13       Q.   That discusses that the provider reviews all
14    claims and production totals for the day in order to
15    ensure the accuracy; is that correct?  I'm sorry, is
16    that what that bullet point states?
17       A.   Once completion of daily charges -- charge outs

18    is complete provider reviews all claims and production

19    totals for day along with fee schedules and treatment
20    notes to ensure accuracy and initials production sheet.

21                   Yes.
22       Q.   Okay.  Was -- was this done on a daily basis to

23    your knowledge during the time you were at All Smiles?

24       A.   I can't recall when policies and procedures
25    were put into place, okay?  I don't know when this
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 1    started.  From my recollection, yes, I think it was the
 2    same thing.  They may have added something more to make

 3    sure we were more accurate.  But I cannot recall as far

 4    as dates of when anything took -- you know, was -- went

 5    into effect, you know, changes or anything like that.
 6       Q.   But as we had discussed before your
 7    recollection is that this procedure, at least
 8    substantively, was in place during your time as an
 9    office manager or front office staff at All Smiles?
10       A.   Yes.
11       Q.   And likewise, when you were working from the

12    corporate side this is what you expected the office to
13    be doing regarding charge out, correct?
14       A.   Yes.  Well -- oh, gosh.  I know there was --
15    no, it was the same.  They would look at it but they put

16    that checklist into place at some point while I was the

17    office manager.  I don't recall when but they did put
18    that checklist into effect.  But still the procedures,
19    we would bill out, doctor review, the production sheet,

20    make sure everything that was billed out was correct and

21    initialed off on the production sheet, I believe.
22       Q.   Okay.  So your understanding throughout the
23    entire time that you were at All Smiles is that a doctor

24    was reviewing for accuracy treatment that was to be
25    billed under his or her -- under his or her name?
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 1       A.   That's correct.
 2       Q.   And that includes all doctors, including
 3    Dr. Malouf?
 4       A.   That's correct.
 5       Q.   When you were working at the corporate office

 6    in your functions there, would you have had any way to

 7    know if the doctor whose name was on the claim that you

 8    were reviewing and then ultimately entering was accurate

 9    or inaccurate?
10       A.   No, because I wasn't at the office.
11       Q.   And again, the accuracy of the doctor's name,
12    what did you rely on for the accuracy of the doctor's
13    name on the procedure?
14       A.   Whoever is doing the charge out with -- you
15    know, in the office that was there locally.
16       Q.   Okay.
17       A.   Again, we just received the claim and submitted

18    whatever was on the claim.
19       Q.   And is it accurate to say that you understood
20    that those claims would have been reviewed by the front

21    office staff and the doctor prior to them being sent
22    over to the corporate side?
23       A.   That's correct.
24                   MR. CANALES: Noah, I think we've had
25    enough.  We've been at it an hour and 24 minutes.
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 1                   MR. REINSTEIN: Let's take a break.  Go
 2    off the record.
 3                   THE VIDEOGRAPHER: We are off the record

 4    at 10:22 a.m.  End of Disk Number 1.
 5                   (Recess from 10:22 to 10:35)
 6                   THE VIDEOGRAPHER: Back on the record at

 7    10:35 a.m.  Beginning of Disk Number 2.
 8       Q.   (BY MR. REINSTEIN)  Ms. Espinoza, we are back

 9    on the record here after a short break.
10                   I want to briefly talk about Emdeon.  You
11    had mentioned Emdeon before.  Is that a service or a
12    company that helped with the submission of claims?
13       A.   Yes.
14       Q.   And they are a third party not associated with
15    either the State or with --
16       A.   Correct.
17       Q.   -- All Smiles?
18       A.   Right.
19       Q.   And if you can look at Page 12 of the exhibit
20    here that's in front of you just if it helps you at all.
21    It looks like one of the functions that Emdeon would do

22    would be to look for errors of some sort --
23       A.   Yes.
24       Q.   -- is that right?
25                   What type of errors would Emdeon look for?
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 1       A.   Misspelling of a name, commas and periods.
 2    Like the number sign, you couldn't do that.  It will
 3    reject the claim.  Dates of birth, if it's, you know,
 4    insurance.
 5       Q.   So Emdeon was looking to make sure that the
 6    claim being submitted was transcribed in the proper way

 7    to allow it to be submitted; is that right?
 8       A.   Correct.
 9       Q.   Was Emdeon doing anything to check the accuracy

10    of the claims being submitted to ensure that the proper

11    procedures were billed for or that the proper doctor was

12    listed as the provider?
13       A.   No.
14       Q.   I want you to turn to Page 15, please.  Did you
15    have involvement with the posting of payments when you

16    worked at the corporate side of All Smiles?
17       A.   Yes.
18       Q.   Did you post both Medicaid and private
19    insurance payments?
20       A.   Yes.
21       Q.   I want you to look at the section on Page 15
22    titled "Medicaid Payments."  Take a look through that

23    real quick.
24       A.   Okay.  (Witness reviewing document.  Yes.
25       Q.   Do you recall the Medicaid remittance and
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 1    status reports?
 2       A.   Yes.
 3       Q.   Or the R&S reports?
 4       A.   Yes.
 5       Q.   What exactly are those?
 6       A.   Where the payments come through and you post

 7    them.
 8       Q.   What's contained on the R&S report?
 9       A.   The procedures that were billed.
10       Q.   Okay.  Is that broken down by patient?
11       A.   Yes.
12       Q.   Is it broken down by doctor in any way?
13       A.   Facility, I believe.  Yeah, because -- yeah,
14    the facility I believe is how it was broken down.  Yeah.

15       Q.   Okay.  So --
16       A.   Or on the actual R&S report?
17       Q.   Yes.
18       A.   No, it wasn't broken down by doctor.
19       Q.   Okay.  But you think it was broken down by
20    office?
21       A.   Well, that's -- you log into each different --
22    they each had their own TPI, so no.  Disregard that.
23       Q.   Okay.  So each -- each office had its own TPI
24    so each office had its own R&S reports report?
25       A.   Correct.
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 1       Q.   And that would -- and that would be general
 2    dentistry and orthodontic procedures?
 3       A.   I believe so, yes.
 4       Q.   Okay.  And would a check or some sort of
 5    electronic payment also come then from Medicaid?
 6       A.   Yes.
 7       Q.   And would that be matched to an R&S report?
 8       A.   Correct.
 9       Q.   And what would your function be in the posting

10    of the payments?
11       A.   Once -- as far as what?
12       Q.   Well, in terms -- you've received an R&S
13    report --
14       A.   Mm-hmm.
15       Q.   -- and you've received a check or --
16       A.   I didn't --
17       Q.   -- All Smiles received payment of some sort.
18       A.   Okay.
19       Q.   Is that accurate?
20       A.   That's correct.
21       Q.   Okay.  And did you then have to enter that --
22    the information on the R&S report into some sort of
23    internal system in order --
24       A.   Yes.
25       Q.   -- to balance the check that was received --
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 1       A.   Yes.
 2       Q.   -- or the payment that was received against the
 3    claims that were made?
 4       A.   The process that was done was -- I believe
 5    Stacy would send out a report letting us know what
 6    payments hit the bank and then we would -- once we had

 7    put it on our R&S report we would make sure that that

 8    payment was on her report and that amount was on there

 9    and then we would post the payment into Dentrix.
10       Q.   And when you say post the payment into Dentrix,

11    does that mean -- what does that mean exactly?
12       A.   We would post each itemized line that was on
13    the R&S report into Dentrix, you know, we would post the

14    payment.  We --
15       Q.   Okay.  So let me -- let me --
16       A.   To make the account a zero balance if it was --

17    if the whole payment was made.
18       Q.   Okay.  So for instance, let's just say a check
19    in the amount of a thousand dollars came in.
20       A.   Mm-hmm.
21       Q.   And perhaps the R&S report had patients one
22    through five --
23       A.   Mm-hmm.
24       Q.   -- and each patient had somewhere between one

25    and three procedures done that was contained on that R&S
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 1    report.
 2       A.   Okay.
 3       Q.   Can you just sort of walk me through with that
 4    hypothetical the way you would go about entering that

 5    information?
 6       A.   Go into the patient's account in Dentrix,
 7    double click on the claim, go to enter -- click on enter

 8    payment.  Is that what you're -- is this what you're
 9    asking me?
10       Q.   Yes, exactly.
11       A.   Okay.  You would hit enter payment and
12    whichever procedures were paid for you would enter
13    payment for that procedure.  You would close it.  Type

14    in enter payment.  Put your initials and you made sure

15    that balanced to what the R&S report showed.  If they

16    pay $300, you would make sure that you entered $300 and

17    that account would be -- you go to the next account.
18       Q.   Okay.  Was there any review by the doctors at
19    that point?  Were the doctors reviewing the claims that

20    were being entered into the system to ensure that they

21    were accurate?
22       A.   I wasn't at the local office, so I do not know.
23    I can't answer that question.
24       Q.   At the time that you were at the local office
25    do you recall ever receiving something from corporate
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 1    and then --
 2       A.   Definitely not, no.
 3       Q.   Okay.
 4       A.   No.
 5       Q.   And the doctors, to your knowledge -- or
 6    actually when you were at corporate did the doctors ever

 7    go to the corporate office to review the payments that

 8    were being posted to ensure that they were for services

 9    that they had actually performed?
10       A.   Now, there was a day sheet.  Now, they could
11    run a day sheet to see like what their check was and see

12    the procedures that got paid for -- I mean -- well, the
13    day sheet wouldn't even show the procedure, it just show

14    the patient, I think.  If they wanted to see -- not what
15    their check is because they got paid by collection.
16    Well, I don't know.  There is a day sheet that they
17    could run if they wanted to but no, they didn't do that.

18    Did they -- no.
19       Q.   As part of the posting process, the doctors did
20    not have any --
21       A.   No.
22       Q.   -- involvement in the review?
23       A.   No.  No.  No.
24       Q.   You can set this exhibit aside for now.
25                   Earlier today you had mentioned that one
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 1    of your functions I believe when you were a front office

 2    personnel was something you called credentialing; is
 3    that right?
 4       A.   That's correct.
 5       Q.   What exactly is credentialing?
 6       A.   When we got a new doctor on board we would
 7    credential them with all of our -- well, with the
 8    Medicaid, the TMHP.  Well, I didn't do that.  Stacy
 9    did -- always did Medicaid.  I did the PPO insurances.

10    So I would ask -- the doctor would give me -- I will get

11    a copy of their license, their DEA, their DPS at the
12    time, their -- their resume, sometimes they needed that,

13    and their -- usually their -- oh, my goodness, CPR, copy

14    of their driver's license and their social.
15       Q.   So you would compile the information that
16    needed to be sent to and what you were describing as a

17    private insurance company, like say Delta Dental or
18    something.
19       A.   Yes, correct.
20       Q.   You would package and then send off to the
21    insurance company the information for the insurance
22    company to allow that doctor to be somebody who could

23    submit billing to that insurance company?
24       A.   Correct.
25       Q.   And are you aware of what the process was for
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 1    getting a doctor credentialed by Medicaid?
 2       A.   No, because I didn't do that.
 3       Q.   Did you have any involvement at all in the
 4    process at any point during your tenure at All Smiles
 5    with getting doctors credentialed for Medicaid?
 6       A.   No.  Not that I recall, no.  Stacy always
 7    handled that.
 8       Q.   I'm going to hand you what we have marked as

 9    Exhibit 5.
10                   MR. REINSTEIN: And that's -- Tony, this
11    is something that was previously used with Dr. Oxford.

12       A.   (Witness reviewing document).  Okay.
13       Q.   (BY MR. REINSTEIN)  Okay.  Would you agree

14    generally that in order for a doctor to be eligible to
15    receive reimbursement for services provided to a
16    Medicaid patient that doctor needed to be enrolled with

17    Medicaid?
18                   MR. CANALES: Objection.
19       Q.   (BY MR. REINSTEIN)  You can go ahead and

20    answer.
21       A.   I was like -- okay.  Again.
22       Q.   Sure.  Do you understand that in order to
23    receive reimbursements for services provided to a
24    Medicaid patient a doctor needed to be enrolled in
25    Medicaid?
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 1       A.   They have to be enrolled in Medicaid in order
 2    to receive -- to see Medicaid patients?
 3       Q.   In order to receive reimbursement for seeing
 4    patients.
 5       A.   Okay.  Yes.
 6       Q.   Okay.  And have you seen anything like what
 7    we've handed you as Exhibit 5?  Have you ever seen
 8    anything like that before?
 9       A.   I think this is -- yes.  Similar.
10       Q.   Okay.  Specifically have you seen paperwork
11    that would allow a doctor to be enrolled in the Medicaid

12    program?
13       A.   Yes.
14       Q.   And does this appear to be paperwork that would

15    allow a doctor to be enrolled in the Medicaid program?

16       A.   Yes.
17       Q.   Did you ever either on your own or assist
18    filling out any paperwork like what we have given you on

19    Exhibit 5 while you worked at All Smiles?
20       A.   No.  Not that I recall.  Not Medicaid.  I did
21    insurance.
22       Q.   Okay.  Once a -- do you know what the name
23    of -- the number is that a doctor receives from
24    Medicaid?
25       A.   The TPI number?
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 1       Q.   Yeah.  And do you know what TPI stands for, do

 2    you recall?
 3       A.   No.
 4       Q.   Okay.  But you understand that the TPI number

 5    is a number issued by Medicaid?
 6       A.   Yes.
 7       Q.   And that's specifically Texas Medicaid?
 8       A.   Yes.
 9       Q.   And are you aware of something called an NPI
10    number?
11       A.   Yes.
12       Q.   And what's your understanding what an NPI
13    number?
14       A.   National provider identifier.
15       Q.   Okay.  And that's something that's applicable
16    beyond the state of Texas to your understanding?
17       A.   Yes.
18       Q.   Take a look, could you, please, at Exhibit 5
19    again real briefly.  There is something listed as a
20    group TPI.  Do you see that?
21       A.   Yes.
22       Q.   What is a group TPI to your knowledge?
23       A.   From my understanding is when you have multiple

24    practice or multiple doctors working that practice you

25    need a group TPI number.
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 1       Q.   Okay.  And is the group specific to a doctor, a
 2    location or something else to your knowledge?
 3       A.   To a doctor, I believe, if I'm -- the group --
 4    no, it's to -- no, I don't know.
 5       Q.   Okay.  Does each location at All Smiles have a
 6    different group TPI number to your knowledge?  Or let me

 7    rephrase that.
 8                   At the time you were working there did --
 9       A.   Uh-huh.
10       Q.   -- each group location have its own TPI number?

11       A.   It had its own TPI, yes.  If I recall, yes.
12       Q.   Okay.  And is --
13       A.   I think it had to have it's own TPI each
14    location.
15       Q.   Okay.
16       A.   Yes.
17       Q.   And is it your understanding that each doctor
18    who was billing for Medicaid patients in addition to the

19    group TPI number also had an individual TPI number?

20       A.   That's correct.
21       Q.   I'm going to hand you, Ms. Espinoza, what's
22    been marked as Exhibit 6.
23       A.   Okay.
24       Q.   Okay.  Is this an e-mail that was sent to you?
25       A.   I'm assuming.  It has my name on it.
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 1       Q.   Okay.
 2       A.   Do I recall it?  No.
 3       Q.   You're on the "to" line; is that right?
 4       A.   Yes.
 5       Q.   And the "from" line is ASDC-FTWM manager; is

 6    that correct?
 7       A.   Uh-huh.  Fort Worth manager, uh-huh.
 8       Q.   Okay.  And is that the -- the Fort Worth
 9    location on Main Street?
10       A.   Oh, I don't recall.
11       Q.   Okay.  Do you recall that office being referred
12    to as North Fort Worth at any point?
13       A.   I don't -- I mean, honestly, I don't recall.
14    There was -- there was a Town Center one.
15       Q.   Okay.
16       A.   I don't remember all the names.
17       Q.   Let me ask you this.  Do you remember how many

18    offices were in Fort Worth proper?
19       A.   No, I don't.  I don't recall, no.
20       Q.   Okay.  And the office manager sent you an
21    e-mail, it looks like, on September 4, 2007; is that
22    right?
23       A.   That's correct.
24       Q.   And this individual is -- do you remember who

25    that individual was at that time?
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 1       A.   No.
 2       Q.   You were at --
 3       A.   I don't recall.
 4       Q.   You were at corporate by September 4, 2007?
 5       A.   Yes.
 6       Q.   And --
 7       A.   That they sent this to me, yes.
 8       Q.   And this person is asking you -- actually, this
 9    person is telling you that he or she needs to charge out

10    patients --
11       A.   Right.
12       Q.   -- but it looks like this person does not have
13    all the information for the doctors.
14       A.   Mm-hmm.
15       Q.   And it looks like she's asking you for help.
16       A.   Yeah.  She is asking me to put the doctor in
17    there with his credentials.
18       Q.   Okay.  What -- what process does that entail or

19    what -- what exactly is that process?
20       A.   You just put the doctor's name and his license
21    number, his NPI number, his TPI number under -- you

22    know, or his Medicaid.  That's it.  The address, the
23    location they're at.
24       Q.   So this is a function of the corporate billing
25    department or billing and collections department?
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 1       A.   I did everything.  Yes.
 2       Q.   But this is a corporate function, right?
 3       A.   Yes.
 4       Q.   Okay.  So I just want to make sure I'm
 5    understanding.  The doctor would have already received

 6    the TPI and all that other -- NPI and all that
 7    information.  You would then enter it into the system
 8    and is that Dentrix?
 9       A.   Yes, Dentrix.
10       Q.   Okay.  And is that simply so then the person at
11    the FTWM location --
12       A.   Right.
13       Q.   -- would then be able to I guess have that
14    information in the system to allow them to fill out
15    claims on the computer?
16       A.   Right, correct.
17       Q.   And prior to somebody from the corporate
18    billing department entering that information into
19    Dentrix, the local office manager would not have the
20    ability to charge out claims; is that correct?
21       A.   Yes.  I mean, without that doctor's name being
22    in there, correct.
23       Q.   It says here like when we charge out the claim
24    comes out with the doctor name and address.  Do you have

25    any understanding of what is meant by that?
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 1       A.   She just means -- she's telling me enter the
 2    doctor's information so whenever I do bill out the claim

 3    the doctor's name comes out on it.  The doctor's name

 4    needs to be into the system in order for her to select
 5    that doctor for it to come out on the claim.
 6       Q.   Okay.  I'm going to show you what has been
 7    marked as Exhibit 7.
 8       A.   Mm-hmm.  (Witness reviewing document).  Okay.

 9       Q.   And this is an e-mail that was sent to you from
10    Stacy Riddler?
11       A.   Correct.
12       Q.   And it was sent to you on February 13, 2008; is

13    that correct?
14       A.   Yes.
15       Q.   And it was also copied to Lisa Buchanan?
16       A.   February the 13th, 2008.  Yes.
17       Q.   And the subject is "Updated TMHP Grid."
18       A.   Mm-hmm.
19       Q.   What is the TMHP grid?
20       A.   It's a big spreadsheet, Excel spreadsheet with
21    all the doctors' TPI numbers or license numbers, NPI,

22    their DPS number, their DEA number.  It has all their
23    information on there.
24       Q.   Okay.  And the e-mail to you from Stacy states:

25    "I don't like sending these to all the people back there
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 1    so please just forward to whoever needs these numbers."

 2       A.   Right.  Nobody needs to see the TPI numbers.  I

 3    just enter them on my spreadsheet whenever I need them.

 4    Okay.
 5       Q.   Okay.  Do you know why Stacy would say:  "I
 6    don't like sending these to all the people back there"?

 7       A.   Because nobody needs to see all this
 8    information.  I mean, it is just like -- basically like
 9    she would tell me it's like their license, you know.
10    It's something, you know, that everybody don't need to

11    see, you know.
12       Q.   Sure.
13       A.   It's just private information --
14       Q.   Sure.
15       A.   -- of the doctor.
16       Q.   But the TPI number is something that the local
17    office staff needs in order to do billing; is that
18    correct?
19       A.   Yeah, but we enter the information in the TPI
20    number into Dentrix for them with the doctor's name once

21    they receive it.
22       Q.   Mm-hmm.
23       A.   Oops.
24       Q.   So the -- so the local office does not enter
25    the doctors' TPIs onto the claim form?

Page 84

 1       A.   No.  You -- it's gener -- once we enter the
 2    information into Dentrix there's -- we enter the
 3    doctor's -- all the doctor's information is populated
 4    onto the claim.  All they had to do is select the
 5    provider and once they select the provider all the
 6    provider's information is populated into the claim when

 7    they print it.
 8       Q.   Okay.  And let's take Arlington as an example
 9    since that's an office that you worked at.
10       A.   Mm-hmm.
11       Q.   Is it accurate to say that doctors have one TPI
12    number -- one individual TPI number with a different

13    suffix for each office?
14       A.   That's correct.
15       Q.   And during the time you worked at All Smiles is

16    it accurate to say that -- that many, if not all, the
17    doctors had a TPI for more than one location?
18       A.   That's correct.
19       Q.   More than one All Smiles location, I should
20    say.
21       A.   Yes.
22       Q.   So taking the example of a doctor at Arlington,

23    would -- let's just use an example.  Let's just say
24    Dr. X.  Okay?
25       A.   Mm-hmm.
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 1       Q.   If Dr. X had three different TPIs for three
 2    different locations.
 3       A.   Mm-hmm.
 4       Q.   Let's just say Arlington, one in Fort Worth and
 5    one in Dallas, how would the Arlington person ensure

 6    that the Arlington number -- the Arlington TPI number

 7    was going on the claim for work that was done at
 8    Arlington?
 9       A.   Because the corporate office put that
10    information into Dentrix.  I mean, you can only put one

11    TPI number in there in each location.  And so that TPI

12    that was associated to that location was entered in the

13    system at that location.
14       Q.   So use --
15       A.   For that location.
16       Q.   I'm sorry.  So using the example that I was
17    giving with Dr. X.
18       A.   Mm-hmm.
19       Q.   If Dr. X performed a service at Arlington, the
20    billing -- the person who was entering the -- the
21    billing information at the Arlington office would choose

22    Dr. X from the Dentrix drop-down menu, or whatever, for

23    the claim.  And would they have to enter any additional

24    information in order to ensure that it's the Arlington
25    claim?
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 1       A.   No.
 2       Q.   So the -- when you open up Dentrix at Arlington

 3    you're only able to see --
 4       A.   Only Arling --
 5       Q.   -- doctors who have TPI numbers for --
 6       A.   For Arlington.
 7       Q.   -- for Arlington?
 8       A.   That's it.
 9       Q.   And, likewise, if you're at a different
10    location, let's say Jacksboro --
11       A.   Mm-hmm.
12       Q.   -- Highway, you'd only -- you open up Dentrix
13    at Jacksboro Highway, you would only be able to see
14    those doctors who had a Jacksboro Highway --
15       A.   That's correct.
16       Q.   -- TPI?
17                   So in other words, the system was set up
18    so that a doctor could not have the wrong location
19    accidentally entered.
20       A.   Exactly.
21       Q.   Were the only -- to your knowledge other than
22    the doctor and whoever the doctor may have personally

23    told, were the only people who knew the TPI numbers

24    of -- of the doctor typically located at the corporate
25    billing department?
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 1       A.   I think -- I mean, the -- at what point?
 2       Q.   Well, why don't you tell me.  Did that
 3    change -- was it different --
 4       A.   No, because --
 5       Q.   -- at different points?
 6       A.   No.  I mean, if you -- if you look at it this
 7    way, yes, we, corporate, is the first one that received
 8    a TPI number.  We entered it into their system, of
 9    course, and the manager knew it because it printed out

10    on the claim.  So that's where I'm getting at with --
11       Q.   I see.
12       A.   -- what I'm asking you.
13       Q.   I see.  Okay.  Did anybody other than people at

14    the corporate location have the ability to enter in TPI
15    numbers for a doctor to get them, you know, in the
16    system as you had said before?
17       A.   Only if they had access.  I don't know if they
18    had access.
19       Q.   Okay.
20       A.   I don't recall --
21       Q.   Okay.
22       A.   But yes, they could, I mean, if they had
23    access, yes.
24       Q.   If -- if somebody not from corporate had
25    entered in a TPI -- TPI information, is that something
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 1    that the corporate billing folks would know about?
 2       A.   I'm not understanding that.  I mean --
 3       Q.   Well, would it be -- would it be against the
 4    normal protocol if -- if --
 5       A.   We always entered it.  I mean, at the corporate
 6    level.  We usually enter the doctor's TPI numbers in the

 7    system.  Not unless Stacy or Lisa, you know, gave
 8    permissions to the manager to enter the TPI number at

 9    the local -- at the local location.
10       Q.   Okay.
11       A.   So other than that then...
12       Q.   Okay.  Do you -- do you generally recall the
13    process for how an orthodontia patient was seen at All

14    Smiles in any way?
15       A.   (Shakes head negatively).
16       Q.   Do you --
17       A.   Other -- well --
18       Q.   I'm sorry.  Go ahead.
19       A.   I'm sorry.  Other than they would walk through

20    the front door and they say we are here to see
21    orthodontics.  That's upstairs.
22       Q.   Okay.
23       A.   You know, that's it.
24       Q.   Are you aware of -- well, I guess let me ask
25    you this.  Did you become more aware of the ortho
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 1    patient process when you moved over to the corporate

 2    side of billing?
 3       A.   No.
 4       Q.   Are you aware of the term "workup" as it was
 5    used at All Smiles?
 6       A.   Yes.
 7       Q.   Okay.  What is -- what is a workup?
 8       A.   I think it was a D8080.  I don't know.  I
 9    wasn't -- I wasn't into the ortho.
10       Q.   Okay.  Well, I mean, D8080, that's a CPT code
11    or CDT code you're --
12       A.   CD -- yeah.
13       Q.   -- you're saying.  I'm talking generally just
14    about what's your understanding of the process of when a

15    patient comes in and what a workup entails, what the
16    process of a workup is.
17       A.   I couldn't tell you anything about ortho.  I
18    was not into ortho.  I basically handled general.
19       Q.   Did you ever do any charge out for ortho at any

20    point during your time at All Smiles?
21       A.   I think maybe.  I don't recall.  Just whatever
22    we received.  I think at one point because I remember

23    them saying that we had to put -- what do they call it,
24    another code like a Z2009, I forget what they called it

25    then, with a certain code.  They said that you had to do
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 1    that.  But, I mean, it's just whatever I received and
 2    then they would tell me to put that code -- yeah, I
 3    did -- I think I did do some ortho billing, yes.
 4       Q.   Okay.  Do you recall who would have trained you

 5    on the ortho billing process?
 6       A.   God.  I don't know if -- I don't know if it was
 7    Monica or Tomeca then.
 8       Q.   Is that Monica Teague?
 9       A.   Yeah, Monica Teague and Tomeca.  I don't
10    remember her last name.  I don't remember if they were

11    doing that before I went over to corporate.  I don't --
12    I don't recall.  I really don't.
13       Q.   In terms of your other functions while working
14    at corporate do you recall who gave you training, if
15    anyone?
16       A.   Lisa, I guess.  Lisa -- I mean, she was my
17    supervisor I believe when I went over to corporate
18    because I didn't know -- I didn't know anything about

19    billing.  She's basically -- I think she told me some
20    stuff and then I would just call Medicaid and ask them

21    and there was times where they say, well, we can't tell

22    you how to bill, you know.  We can't tell you how to
23    bill.  You can submit it and if it gets denied, you
24    know, then you'll know.  But yeah, I didn't have a lot
25    of training at all.
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 1       Q.   So -- but the training that you did receive you
 2    believe came from Lisa Buchanan?
 3       A.   Some -- Lisa and I want to say Monica and
 4    Tomeca, I think.
 5       Q.   Mm-hmm.
 6       A.   I don't -- I don't -- don't recall honestly.
 7       Q.   Were there ever directives passed down to you

 8    from somebody higher than you in the corporate chain?

 9       A.   I'm sure at some point but I don't recall.
10       Q.   To the extent that, you know, those were
11    happening would they typically be coming from Lisa

12    Buchanan?
13       A.   Yes.  Lisa or Stacy.
14       Q.   Okay.  Would you ever receive any direction
15    from Dr. Malouf directly?
16       A.   No.  I never hardly ever seen Dr. Malouf
17    working in corporate.  Try to stay away.  I just listen
18    to Lisa and Stacy usually.  They didn't let us really
19    talk with him.
20       Q.   Okay.
21       A.   Yeah.  Because he was too busy.
22       Q.   And during the time you worked at the corporate

23    office was Dr. Malouf typically at the office, the
24    corporate office?
25       A.   I don't recall honestly because I was like in a
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 1    back office.  I never knew he was over here on the other

 2    side.
 3       Q.   Okay.
 4       A.   I didn't ever really have to come out of my
 5    office very much.  He was a busy man.  That's all I know

 6    and --
 7       Q.   Sure.
 8       A.   -- I never had to go to him.
 9       Q.   Are you aware of a term called "bracket day"
10    for orthodontic patients?
11       A.   I've heard them say it.
12       Q.   Okay.  Do you know what that means?  Do you

13    have any recollection of what that is?
14       A.   I mean, now I know.  Then?
15       Q.   Well, tell me what you know now.
16       A.   I mean, brackets is when they put the brackets
17    on.  They place the little -- I don't know, those
18    little -- the brackets and they place the wires.
19       Q.   It's when the braces are being put on.
20       A.   Right.
21       Q.   Is that a fair --
22       A.   Yeah.
23       Q.   -- way to put it?
24       A.   Is that what you're --
25       Q.   I'm going to hand you here what's been marked
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 1    as Exhibit 8.
 2       A.   Okay.  (Witness reviewing document).
 3       Q.   And as you're taking a look through it --
 4       A.   Mm-hmm.
 5       Q.   -- Ms. Espinoza, I want you to focus on the --
 6    primarily on the e-mail that's the last on the first
 7    page of that exhibit from Ortho Northwest to --
 8       A.   Oh, okay.
 9       Q.   -- Diana Loft.
10       A.   (Witness reviewing document).  Okay.
11       Q.   Looking at that -- that -- this e-mail and
12    particularly the last e-mail on the first page, does
13    this refresh your recollection at all as to bracket day
14    and workups?
15       A.   I'm going to tell you right now I don't know
16    anything about ortho.  I did not deal with ortho.  I
17    mean, so these e-mails and stuff like this, I mean, if
18    you gave me some kind of general, yes, but ortho, no.

19       Q.   So you have -- you have -- do you have any
20    recollection as to why the procedures listed here would

21    be charged out?
22       A.   No.  I'm telling you I don't know anything
23    about ortho.
24       Q.   As the -- even as the manager of billing you
25    had no idea --
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 1       A.   No.
 2       Q.   -- regarding orthodontic billing?
 3       A.   No.
 4       Q.   Is there a reason why you didn't know about
 5    ortho billing at that time as a --
 6       A.   They had somebody doing it.
 7       Q.   Okay.  Who was that person?
 8       A.   I don't recall.
 9       Q.   You were the manager of the billing department

10    though, right?
11       A.   Yes.
12       Q.   And you're saying that there was somebody other

13    than you or -- I guess other than in your billing
14    department doing the ortho billing?
15       A.   I don't recall.  I mean, seriously I do not
16    recall.  I don't -- that was -- you're talking 2006,
17    2007.  I mean, how am I supposed to remember back that

18    far?  I remember something with claims that they were

19    telling me about the Z code, like I told you.  That's
20    all -- I mean, that's the only thing I can remember as
21    far as who was billing it, who was their -- if they had
22    somebody separate billing it.  I mean --
23       Q.   Well, let's -- we know that the local offices
24    are entering in the information --
25       A.   Mm-hmm.
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 1       Q.   -- for ortho claims; is that right?
 2       A.   Right.  That's right.
 3       Q.   And then that gets transmitted over to
 4    corporate; is that correct?
 5       A.   Right.
 6       Q.   And it would go to -- you're saying it would
 7    not go to the billing department?
 8       A.   I don't remember if there was somebody
 9    individually handling ortho because I remember when I

10    was in collections I know I had this one girl that did
11    just specifically ortho.  I don't know if they had --
12    I'm not talking about when this separated because, I
13    mean, again, I'm not going to sit here and say something

14    that I don't remember.  I don't remember, period.
15       Q.   Who was the girl that you said was doing it
16    when the sides were separated into billing and
17    collections?
18       A.   I don't remember the person's name.
19       Q.   Can you give any sort of description at all?
20       A.   Oh, my God.  I don't -- I don't remember -- I
21    don't remember if she was a black girl that -- I can't
22    even remember all the people in billing, honestly, their

23    names.  All my people in collections, I can't remember

24    all their names.  Again, you're asking me something
25    that's too long ago.
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 1       Q.   Well, I just want to make sure that I
 2    understand that I've done everything I can to --
 3       A.   Mm-hmm.
 4       Q.   -- probe your memory on this.  Okay?
 5                   MR. CANALES: Counsel, you have.  She
 6    keeps telling you that she doesn't know what happened 10

 7    years ago.
 8       Q.   (BY MR. REINSTEIN)  And I just want to go
 9    through that and make sure, you know, we've exhausted

10    your memory on this.  Okay?
11       A.   No, seriously.  I don't --
12       Q.   I understand.
13                   MR. CANALES: Let her finish.
14                   You don't what?  Finish it.
15       A.   I don't remember.  I can't -- I mean, that's a
16    long time ago.  Like I said, when you-all first did this

17    maybe I would have remembered back then, but you're

18    asking me something that -- I mean, I don't have a good

19    memory, honestly.
20       Q.   (BY MR. REINSTEIN)  You worked at All Smiles

21    for eight years, approximately?
22       A.   Almost eight, mm-hmm.
23       Q.   And you were in the corporate office for about
24    five years?
25       A.   That's probably correct.
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 1       Q.   Was there a lot of turnover in the corporate
 2    billing department?
 3       A.   I don't recall.  I don't recall.
 4       Q.   Okay.  At one point you said you supervised two

 5    people and at another point you said you supervised
 6    between four to six people; is that right?
 7       A.   That's correct.
 8       Q.   And your testimony today is that you cannot
 9    recall which, if any, of those people you supervised
10    handled orthodontic billing?
11       A.   That's correct.
12       Q.   Do you believe somebody that you supervised
13    handled orthodontic billing?
14       A.   I don't recall.
15       Q.   Okay.  If it wasn't --
16       A.   I want to say it was done at the -- at the
17    local office.  I don't remember.  I mean, I don't -- I
18    mean, I don't know what you want me to tell you.
19    Something I don't remember, I'm not going to sit here

20    and tell you a lie.  I don't remember.
21       Q.   Okay.  Ms. Espinoza, I'm going to hand you
22    what's been marked as Exhibit 9.
23       A.   Okay.  (Witness reviewing document).  Okay.
24    Now this -- looking at this, yeah.  Okay.  So it was
25    Monica.
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 1       Q.   Ms. Espinoza, there is not --
 2                   MR. REINSTEIN: I'm going to object to the

 3    nonresponsive part.
 4       Q.   (BY MR. REINSTEIN)  If you could please just

 5    wait until we ask a question before --
 6       A.   Okay.
 7       Q.   -- starting to give --
 8       A.   Okay.
 9       Q.   -- give a response.
10                   And you've had a chance to review the
11    exhibit here?
12       A.   Mm-hmm.
13       Q.   That's a yes?
14       A.   That's correct.
15       Q.   And Exhibit 9, is this an e-mail that you sent?
16       A.   That's correct.
17       Q.   And it was sent to Karen Kress, Laura
18    Cervantes -- I'm sorry, I was reading the wrong --
19       A.   Yeah, I was.
20       Q.   -- the wrong exhibit.  I'm sorry.
21                   It was an e-mail that you sent to Monica.
22       A.   Correct.
23       Q.   And it was copied to Lisa Buchanan?
24       A.   Correct.
25       Q.   And Monica here is Monica Teague?
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 1       A.   Yes.
 2       Q.   And this e-mail you sent in Exhibit 9 was sent
 3    on Monday, August 20th, 2007?
 4       A.   Yes.
 5       Q.   Okay.  Did you supervise Monica?
 6       A.   Yes.
 7       Q.   And what are -- actually, backing up a sec
 8    here.  This looks like this was an instruction from you

 9    to Monica; is that correct?
10       A.   Yes.
11       Q.   And what are D8010 and D8220 codes?
12       A.   I don't know.  I don't remember.  I haven't
13    done ortho.  I haven't seen ortho codes in probably a
14    good 10 years.
15       Q.   Okay.  But you are giving directions to
16    Monica -- you recognize the D8210 and D8220 are ortho

17    codes?
18       A.   That's correct, yes.
19       Q.   And do you recall what the DPC code is?
20       A.   I think the claims were getting rejected, if I
21    remember correctly, and they were getting rejected
22    because they needed to -- they needed -- what do they

23    call this?  A remarks code.  They needed a remarks code

24    and so I told them you need to start putting a remarks

25    code on these particular codes in order for them to get
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 1    paid because they are getting rejected.
 2       Q.   Do you recall what a remarks code represents?
 3       A.   No.  I just know I had called -- I remember
 4    talking with Medicaid and asking them why the claims

 5    were getting rejected and they said, well, we just
 6    started a new -- I want to say they started a new
 7    process that you have to start putting a remarks code
 8    with certain procedure codes for ortho.
 9       Q.   Okay.  But you didn't have anything to do with

10    ortho billing.  Why were you the one who was looking at

11    this information?
12       A.   Obviously because I was billing at the time.  I
13    don't -- what did I -- I told you -- if I remember
14    correctly, I told you I don't recall.  Now that you
15    bring this out, okay, it jogs my memory.  It's not
16    something that I'm trying to lie about.  I'm just
17    telling you I could not recall it.
18       Q.   Okay.
19       A.   Then with you showing me this, yes, it's
20    starting to bring back memory of things that happened.

21       Q.   Okay.
22       A.   Okay.
23       Q.   So you do recall having some involvement with

24    ortho billing?
25       A.   I don't know -- yeah, because I sent this out,
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 1    obviously.
 2       Q.   Okay.
 3       A.   Or collections, not billing.  It's collections
 4    because it was getting rejected.  We were appealing
 5    claims.
 6       Q.   Okay.
 7       A.   So I was a collections manager at that time.
 8       Q.   But you had to know about how the billing
 9    process worked in order to make sure the claims weren't

10    getting rejected; is that right?
11       A.   No.  I had to know what the process of billing
12    was because I called the insurance to ask them why these

13    claims were getting rejected and what do I need to do in

14    order for them to get paid.  And that's when they told
15    me that the remarks code needed to be put with that
16    particular procedure code in order for it to get paid
17    and that's what I told the billing department.
18       Q.   Is it important to be accurate in what is coded
19    when you are submitting a claim?
20       A.   I don't know because I didn't do the billing.
21    Whatever the office did locally, it was up to them.  I
22    would think they should be doing things accurately.
23       Q.   Well, at one point you did submit billing when
24    you worked in the front office, right?
25       A.   No, not for ortho.
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 1       Q.   I didn't ask you about ortho.  I'm saying in
 2    general is it important to be accurate with coding?
 3       A.   Yes.
 4       Q.   I'm going to hand you what's being marked as
 5    Exhibit 10.  Have you had a chance to review Exhibit 10?

 6       A.   Yes.
 7       Q.   And is this an e-mail that was sent to you?
 8       A.   Yes.  It says it, yes.
 9       Q.   Okay.  And it was sent from Monica Teague?
10       A.   Yes.
11       Q.   And the date it was sent was October 2nd, 2007?

12       A.   Yes.
13       Q.   And the e-mail states:  "When they have to
14    replace a wire they charge out for D8690?  There is soo

15    much stuff they tell them and don't tell us."
16                   Did I read that accurately?
17       A.   Yes.
18       Q.   Do you recall what 8690 is?
19       A.   See, I know 8670 is for the visit.  8690.  A
20    bracket replacement maybe.  I don't -- I don't recall.
21       Q.   Okay.  And this isn't a quiz, you know --
22       A.   Yeah, because I don't --
23       Q.   -- on your coding remembering.
24       A.   I don't recall really, honestly.
25       Q.   There's a reference to when they have to
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 1    replace a wire they charge out for D8690.  Who is the

 2    they that's being referred to there to your knowledge?

 3       A.   The local office, I'm assuming.
 4       Q.   Okay.  And it also says:  "There is soo much
 5    stuff they tell them and don't tell us."  Who are the
 6    "they," "them" and "us" in that sentence, if you know?

 7       A.   I don't know.
 8       Q.   Okay.
 9       A.   I don't.
10       Q.   Was there ever -- was there a problem with
11    communication in terms of billing while you were working

12    at All Smiles?
13       A.   A problem with --
14       Q.   A problem between either communication from

15    higher up in corporate down to --
16       A.   Mm-hmm.
17       Q.   -- billing at corporate level or from the
18    billing at corporate level down to the local office
19    level, were there problems in communication and
20    communicating of policies?
21       A.   I don't recall.  I don't.
22       Q.   Okay.  Do you have any recollection as to why

23    Monica would have sent you this e-mail that's listed on

24    the exhibit?
25       A.   No.
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 1       Q.   Do you recall, were there any services that
 2    were typically performed by somebody other than a doctor

 3    at All Smiles?
 4                   MR. CANALES: Object to the form.
 5       A.   I don't recall.  No.  Why would that --
 6       Q.   (BY MR. REINSTEIN)  Well, were there certain

 7    procedures that only assistants would perform --
 8       A.   I don't know.
 9       Q.   -- to your knowledge?
10       A.   Not to my knowledge because I don't -- I didn't

11    work in the office at that point, if that's what you're
12    asking.  I mean, there was -- I mean, no, I don't
13    recall.
14       Q.   Okay.  You're saying you didn't work in the
15    office at that point.  What do you mean by that?
16       A.   I mean -- well, that's -- okay.  Ask the
17    question again.
18       Q.   Sure.  Were there -- at any time throughout
19    your tenure at All Smiles, whether that was while you

20    were in the offices, the local offices or when you were

21    at corporate, were you aware of any services that were

22    typically performed by somebody other than a doctor?

23       A.   No.
24       Q.   In your opinion would you be able to bill
25    Medicaid for services that are performed by somebody
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 1    other than a doctor?
 2                   MR. CANALES: Objection to the form.
 3       A.   No.
 4       Q.   (BY MR. REINSTEIN)  I hand you what's marked as

 5    Exhibit 11, Ms. Espinoza.  If you could please take a
 6    minute and look through that.
 7       A.   (Witness reviewing document).  Okay.
 8       Q.   Okay.  Exhibit 11 is an e-mail that you sent to
 9    Stacy Riddler and LeAnne Malouf; is that correct?
10       A.   That's correct.
11       Q.   And it was sent on February 13, 2006; is that
12    correct?
13       A.   Yes.
14       Q.   And when -- at this time you were the Arlington

15    office manager?
16       A.   Mm-hmm.  Not ortho.
17       Q.   You were the Arlington office manager though?

18       A.   Downstairs, yes.
19       Q.   Okay.  Can you describe this e-mail?
20       A.   No, because I don't recall it.
21       Q.   Okay.  Is --
22       A.   Obviously I sent it but I don't recall.
23       Q.   Okay.  Does this e-mail involve a patient's
24    mother who was making a complaint about the treatment of

25    her children?
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 1       A.   Yes, from what I read.
 2       Q.   Okay.  And I'll just represent to you that we
 3    blacked out the patient's and the parent's names for
 4    privacy purposes, as well as the mother's phone number

 5    which was listed on the e-mail.
 6                   Do you know why you would have been the
 7    one to send this e-mail?
 8       A.   Probably because the mom came to complain to me

 9    downstairs.  She's -- I mean, as soon as you walk in I'm

10    right there.
11       Q.   Mm-hmm.
12       A.   So I probably got the complaint and informed
13    corporate about it.
14       Q.   Okay.  At the time do you recall there being an
15    office manager upstairs at Arlington for the ortho side?

16       A.   I don't recall honestly.
17       Q.   Okay.  The content of the complaint states that
18    the mom was complaining because her children told her

19    that the doctor was not in so they could only change
20    bands and not wires or anything else; is that correct?
21       A.   That's what I wrote --
22       Q.   Okay.
23       A.   -- yes, or typed.
24       Q.   Sure.  And is it accurate that the mom -- your
25    recollection of what the mom told you is that she was
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 1    upset and felt that an appointment should never have
 2    been made without a doctor?
 3       A.   That's what I put on here.
 4       Q.   Do you have any reason to think that what you
 5    put is inaccurate for any reason?
 6       A.   No.
 7       Q.   To your knowledge was it common that an ortho

 8    patient would be seen without a doctor present?
 9                   MR. CANALES: Object to the form of the
10    question.
11       A.   I wasn't upstairs, sir.  I was downstairs.
12       Q.   (BY MR. REINSTEIN)  I'm asking your knowledge.

13       A.   I don't have any knowledge of that.
14       Q.   So you have no knowledge one way or the other

15    as to --
16       A.   No, sir.
17       Q.   -- whether patients were being seen without a
18    doctor present?
19       A.   Obviously here it states that that's what the
20    mom told me.  I don't know what goes on upstairs.  That

21    was upstairs.  So mom telling me that, I put whatever

22    she told me in this e-mail and sent it to corporate.
23       Q.   Do you have an understanding of how the
24    patient's visit described here in Exhibit 11 should be
25    billed to Medicaid?
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 1       A.   No.
 2       Q.   Do you have an understanding of what doctor
 3    such a visit would be billed under?
 4       A.   No.
 5       Q.   Based on the Dentrix system that you described

 6    earlier is it possible to bill -- to submit a bill that
 7    does not have a doctor listed as having performed the

 8    service?
 9       A.   To send a bill that there's a doctor not
10    listed.
11       Q.   Right.
12       A.   No.  You have to select a doctor in order to
13    submit a claim or create a claim.  You have to select a

14    doctor.
15       Q.   Were there ever times that general dentistry
16    patients were seen without a doctor present?
17       A.   No.
18       Q.   Is it your position that everything that would
19    be billed to Medicaid as having been performed by a
20    doctor that doctor would be physically present --
21                   MR. CANALES: Object to the form of the --

22       Q.   (BY MR. REINSTEIN)  -- for the service?
23                   MR. CANALES: I'm going to object to the

24    form of the question.  No knowledge.
25       A.   Say that again.
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 1                   MR. REINSTEIN: Could you read the
 2    question back, please?
 3                   (Requested portion was read)
 4       A.   A doctor has to be present in order for us to
 5    be able to bill something.
 6                   MR. REINSTEIN: How much time do we have

 7    on this tape?
 8                   THE VIDEOGRAPHER: 30 -- 25 minutes,

 9    actually.
10                   MR. CANALES: How much longer do you have?

11                   MR. REINSTEIN: More than that.
12                   THE WITNESS: I'm going to miss my whole

13    day of work you're saying?
14       Q.   (BY MR. REINSTEIN)  I'm going to hand you
15    what's been marked as Exhibit 12.
16       A.   (Witness reviewing document).  Okay.
17       Q.   Have you had a chance to review the exhibit?
18       A.   Yes.
19       Q.   And this is an e-mail that was sent from Monica

20    Teague to Ortho St. Francis; is that correct?
21       A.   That's what this says, yes.
22       Q.   And then Marsha Flanagan, Rowena Arambula,

23    Sharon Cordero and you are listed on the cc line; is
24    that correct?
25       A.   Yes.
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 1       Q.   And do you believe that you would have received

 2    this e-mail?
 3       A.   That has my name, yes.
 4       Q.   Okay.  And the subject of this e-mail is "ortho
 5    claims"; is that correct?
 6       A.   Yes.
 7       Q.   Do you recall who Jose is that's referenced in
 8    the first sentence?
 9       A.   Yes.
10       Q.   Who is Jose?
11       A.   He was an office manager for one of the
12    offices.  I don't recall which office.
13       Q.   Based on the content of this e-mail would it
14    stand to reason that he was at the St. Francis office?
15       A.   Yes.  Or I don't know.  I mean -- okay.  Hold
16    on.  Let me back up.  There could have been several
17    Joses.  I do know a Jose but I don't know if it was this

18    Jose.
19       Q.   Okay.
20       A.   Because I know there was a Jose that he -- I
21    don't know which office he worked at though.  I don't --

22    I don't recall which office, so -- I don't know.  I
23    can't say that it's this Jose.  So you know what, I'm
24    going to --
25       Q.   Well, in any event, it's somebody named Jose --
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 1       A.   Right.
 2       Q.   -- it looks like it was being addressed to.
 3       A.   Mm-hmm.
 4       Q.   And this person named Jose worked apparently or

 5    had access to the ortho St. Francis e-mail?
 6       A.   Mm-hmm.
 7       Q.   And this is an e-mail regarding procedure for
 8    checking ortho claims?
 9       A.   Yes.
10       Q.   And then there is a list of what needs to be
11    checked for all ortho claims?
12       A.   That's what she wrote, yes.
13       Q.   And back to -- the first sentence there it
14    says:  "I need" -- "I need for you to start checking all
15    ortho claims and initialing the claims before you send

16    them to us."
17                   Did I read that accurately?
18       A.   Yes.
19       Q.   And is the "us" in this case the billing and
20    collections area?
21       A.   Yes.  For Monica.  Monica did the -- I'm
22    assuming Monica did the ortho claims.  So whatever she

23    sent them, that's what she said.  That's what she's
24    asking.
25                   I'm going to go back and rephrase this
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 1    again.  I did not do too -- have anything to do too much

 2    with ortho.  Monica handled it.  I don't -- I don't
 3    remember a lot so...
 4       Q.   Okay.  But looking at this e-mail does this
 5    refresh your recollection at all as to --
 6       A.   This?  No.
 7       Q.   -- what needed to be checked on ortho claims?
 8       A.   Huh-uh.  No.
 9       Q.   Is there any reason that you can think of why
10    you would be receiving e-mails about ortho claims if you

11    say you didn't have much involvement with ortho claims?

12                   MR. CANALES: Object to the form of the
13    question.
14       A.   Obviously because I was the manager in
15    collections and billing.
16       Q.   (BY MR. REINSTEIN)  Are these other individuals

17    that are listed on the cc line, are they also managers
18    in the billing and collections area?
19       A.   Marsha was my director.  Sharon was a field
20    manager.  Rowena, I think Rowena was a -- I don't know

21    what -- I think she was the manager.  I don't -- I think

22    she was the manager.  Yeah, she was the manager at that

23    office.
24                   So they just cc'd us on everything.  I
25    guess at that time if -- if that other girl wasn't on
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 1    here for billing, I guess I was billing manager because

 2    Marsha was my director.  So this must have been before

 3    we broke up billing and collections, yeah, because
 4    Marsha was my director and then I was the billing and

 5    collections manager, yeah.
 6                   MR. CANALES: Are you picking up?  Her

 7    voice kind of -- okay.
 8                   THE WITNESS: Sorry.
 9       Q.   (BY MR. REINSTEIN)  I just want to make sure I

10    got correctly what you said there at the end.  You
11    believe that this e-mail was sent prior to the billing
12    and collections function being split apart?
13       A.   I think so.
14       Q.   Okay.
15       A.   I think.
16       Q.   Okay.
17       A.   I don't recall again.
18       Q.   I know you didn't recall precisely but does
19    this help give a little more --
20       A.   Yeah, it does because of the simple fact
21    that -- I guess that's what her name was.  Patricia
22    wasn't on here because it's Marsha and me and Marsha was

23    my director at that time because it went from Lisa to
24    Marsha.  They brought in Marsha as the director of
25    billing and collections.  Yeah, so that's -- yes.
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 1       Q.   So do you believe then based on having seen
 2    this e-mail and it kind of refreshed your memory, do you

 3    believe that from the time you started at the corporate

 4    office up until at least October 22nd, 2008 you were
 5    handling both billing and collections?
 6       A.   I'm assuming, sir.  I don't recall.  By this
 7    e-mail I'm assuming.
 8       Q.   Okay.  To your knowledge is that procedure
 9    that's listed in terms of what needs to be checked, was

10    that procedure or a very similar procedure in place
11    during your time at All Smiles?
12       A.   I don't recall.
13       Q.   Ms. Espinoza, I'm going to hand you what's been

14    marked as Exhibit 13.
15       A.   Okay.
16       Q.   And we forgot to staple that one so we'll just
17    make sure that all the pages are on there.  It's four
18    pages.
19       A.   I don't have my reading glasses.
20       Q.   And I believe the final two pages of this
21    exhibit are larger versions of the screen shots on Page

22    1 and 2 but I want you to confirm that for me, okay?
23       A.   Okay.  (Witness reviewing document).  Okay.
24       Q.   You've had a chance to review --
25       A.   Mm-hmm.
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 1       Q.   -- the exhibit?
 2                   Okay.  Is this an e-mail that you sent?
 3       A.   Yes.
 4       Q.   And it was copied to Lisa Buchanan and Monica

 5    Teague?
 6       A.   Yes.
 7       Q.   And it's sent to the e-mail address
 8    mgrlwsv@allsmilesdentalcenters.com?
 9       A.   Yes, sir.
10       Q.   And who is that e-mail address that you sent
11    this to?
12       A.   The manager to Lewisville office.
13       Q.   And is this a -- does this e-mail contain
14    screen shots from the Dentrix program that we talked

15    about earlier?
16       A.   Correct.
17       Q.   Do these screen shots appear to be accurate
18    reflections of what the program would look like during

19    the time that you were working --
20       A.   Yes.
21       Q.   -- at All Smiles?
22       A.   Yes.
23       Q.   And were you able to confirm that the first two

24    smaller screen shots are the same as the second two
25    small -- the second two screen shots?
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 1       A.   Yes.  It looks like it, yes.
 2       Q.   Okay.  This is an e-mail that you sent on
 3    October 30th, 2007?
 4       A.   Yes.
 5       Q.   And it looks like that you are sending out
 6    information about how to charge out ortho claims; is
 7    that right?
 8       A.   That's correct.
 9       Q.   And are these instructions that you came up
10    with on your own?
11       A.   No.  I would think somebody would have guided

12    me on what to do.
13       Q.   Okay.  Do you know who that person or people

14    would have been?
15       A.   More than likely it would have been Monica.
16    She's the one that did ortho claims and she did it
17    before my coming on board.
18       Q.   Do you have any idea why you would have been

19    the one to send this out?
20       A.   Because I was the manager of billing and
21    collections then.
22       Q.   Okay.  I want to go down to the bullet points
23    there on Page 1 of the exhibit.
24       A.   Mm-hmm.
25       Q.   It states:  "When charging out your ortho
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 1    claims please see explanation below."  And the first
 2    bullet point says:  "Always charge out OHI (oral
 3    hygiene) on a separate claim than any other ortho
 4    treatment."
 5                   Did I read that accurately?
 6       A.   That's correct.
 7       Q.   Okay.  How -- do you know why you were
 8    instructing this individual to charge out OHI on a
 9    separate claim from other ortho treatment?
10       A.   Because that's what they tell me.  Lisa
11    probably more than likely tell me that that's what needs

12    to be done.
13       Q.   Did you --
14       A.   If that's what they were giving them -- because
15    they were giving the patients oral hygiene instructions

16    whenever -- whenever they were getting their ortho
17    treatment, so they had to charge out the oral hygiene
18    instructions letting them know we had to get paid for
19    it, for giving them the instructions.
20       Q.   And do you have any understanding as to why
21    that would need to be done on a separate claim from
22    other ortho treatment?
23       A.   Back then I do not know.
24       Q.   Okay.  You're saying, "Back then I do not
25    know."  Do you --
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 1       A.   I mean --
 2       Q.   Do you know now?
 3       A.   No, I don't.  I mean, obviously I was directed
 4    to tell them that and so I just put it in an e-mail and
 5    sent out what I was directed to do.
 6       Q.   Okay.  And the third bullet point, the
 7    direction is:  "For D8080 just charge out (1) D8080 for

 8    S775.00"?
 9       A.   Yes.
10       Q.   Did I read that accurately?
11       A.   That's correct.
12       Q.   Okay.  Do you recall -- and I think we talked
13    about D8080 very briefly before.
14       A.   Mm-hmm.
15       Q.   Do you recall what that is?
16       A.   The -- what they called the workup.
17       Q.   Okay.  And is that also for the placement of
18    the braces, the brackets and the banding?
19       A.   Yes.
20       Q.   Do you know why you were giving this
21    instruction to just charge out one D8080 for 775?
22       A.   I don't recall back then.  I don't -- I don't
23    recall.
24       Q.   Do you believe this is an instruction that Lisa
25    Buchanan would have given to you?
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 1       A.   More than likely or Monica, one of the two.
 2       Q.   Would anybody at a -- I guess a level above
 3    Lisa Buchanan give you direction --
 4       A.   No.
 5       Q.   -- to pass down?
 6       A.   No.  I would take my direction usually from
 7    Lisa or Marsha or Stacy.
 8       Q.   Okay.  I want you to take a look at Page 3 of
 9    this exhibit, which I believe is the larger version of
10    the screen shot on Page 1; is that --
11       A.   Mm-hmm.
12       Q.   Is that correct?
13       A.   Yes.
14       Q.   Okay.  And do you see the section where it
15    says:  "Billing Provider," "Rendering Provider" and
16    Paid-To Provider"?
17       A.   Yes.
18       Q.   Can you explain to me the difference between
19    those three designations?
20       A.   I think -- this one is incorrect because it's
21    supposed to -- I think the billing provider would be the

22    entity, like All Smiles is supposed to be there.
23       Q.   Mm-hmm.
24       A.   And I think the top and the bottom is supposed

25    to be like -- it's supposed to say All Smiles and the
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 1    rendering provider is going to be the doctor that
 2    performed the services.
 3       Q.   Okay.  So -- and would that be the case for any

 4    Dentrix entry that you see, that the rendering provider

 5    should be the doctor who actually physically performed

 6    the services?
 7       A.   Yeah.
 8       Q.   And your understanding is billing provider
 9    should be the entity?
10       A.   If I'm -- yes.  If I remember correctly, yes.
11       Q.   So if you -- if you recall back to when we were

12    talking about TPI numbers earlier today.
13       A.   Mm-hmm.
14       Q.   For example, the billing provider could be the
15    All Smiles group location with the TPI for each specific

16    location.  For instance, there would be a different
17    group TPI for the Arlington office versus the Lewisville

18    office versus the Fort Worth office; is that right?
19       A.   Only one TPI number was in that location for --

20    that associated itself with that location, yes.  You
21    couldn't change it to -- like, in other words, Jacksboro

22    was not an Arlington TPI.  It wasn't in there.
23       Q.   Okay.
24       A.   You couldn't select that.
25       Q.   So this is like -- I think what you had said
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 1    earlier, that that information would already be in there

 2    and there really wasn't an option available?
 3       A.   Exactly.
 4       Q.   But there would be an option for the rendering
 5    provider because that's selecting which doctor actually

 6    did the work?
 7       A.   Yes.
 8       Q.   And then your understanding is the patient
 9    provider should also be same as the billing provider,
10    All Smiles?
11       A.   I think so.
12       Q.   Okay.
13       A.   If I remember correctly.  I may be wrong.
14       Q.   But the -- for our purposes you can say with
15    certainty that the rendering provider is supposed to be

16    the one who did the services.
17                   MR. CANALES: Object --
18       A.   That's --
19                   MR. CANALES: -- to the form.
20       A.   I mean, that's what I would see it as.
21       Q.   (BY MR. REINSTEIN)  Were you ever given any

22    instruction different than this from anybody at All
23    Smiles?
24       A.   Any instruction different than --
25       Q.   Than your understanding.
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 1       A.   No.  I mean, that's my understanding.
 2       Q.   Okay.  Ms. Espinoza, I'm handing you what's
 3    been marked as Exhibit 14.  And I will just represent to

 4    you again that these blacked-out marks are patients'
 5    names and their identifying numbers.
 6       A.   (Witness reviewing document).  Okay.
 7       Q.   You've had a chance to take a look at
 8    Exhibit 14?
 9       A.   Yes.
10       Q.   And this is an e-mail that you sent?
11       A.   Yes.
12       Q.   And you sent it to the Fort Worth manager, the
13    Garland manager and the Oakcliff manager?
14       A.   Yes.
15       Q.   And it was cc'd to LeAnne Malouf and Lisa?
16       A.   Uh-huh.
17       Q.   And is Lisa Lisa Buchanan?
18       A.   Yes.
19       Q.   Okay.  The -- you tell me what this e-mail is.
20       A.   Obviously he did a four surface composite
21    instead of a veneer, I'm assuming.
22       Q.   Okay.  Well --
23       A.   I don't know if somebody reviewed the notes and

24    told me to --
25       Q.   So this looks like you are giving direction to
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 1    several office managers to have a doctor change their

 2    notes; is that correct?
 3       A.   Obviously that's what this says.
 4       Q.   Okay.  And when you say "change his notes," you

 5    mean treatment notes?
 6       A.   I'm assuming.  I don't recall.  I mean, that's
 7    the only thing I can think of.  What other notes is
 8    there?  Not unless there's a note on his -- the super
 9    bill is what they call it.
10       Q.   Okay.  When you say -- but when you say to
11    change a note, you mean change a chart, not a super
12    bill?
13       A.   I don't know.  I don't -- I don't recall.  This
14    is back in 2007.  I don't know.  Whatever I put here, I

15    don't know what he was -- what I was asking him or
16    asking them to do, asking him to do.
17       Q.   Did you have any authority to request that a
18    doctor change his or her notes?
19       A.   No.  I mean, if somebody --
20       Q.   Let me put it in another -- another way.
21       A.   Yeah.
22       Q.   Without somebody telling you to tell a doctor
23    to change notes, you -- it's not something --
24       A.   Yeah.
25       Q.   -- you would do on your own?
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 1       A.   Yeah because, I mean, I don't -- I don't know
 2    that -- I don't the -- I'm not a doctor, so I don't know
 3    the difference between --
 4       Q.   Sure.
 5       A.   -- a -- you know, a veneer and a four surface
 6    composite, so --
 7       Q.   Okay.  So -- but in any event, somebody,
 8    either -- you're not sure who, but somebody told you to

 9    send out this e-mail?
10       A.   I don't know.
11       Q.   Okay.
12       A.   I can't recall.  I mean, there's a reason I
13    sent it.  I don't know why I sent it.  I can't recall.
14    This was two -- 2007.  I'm not going to sit here and
15    say, oh, yes.  I don't -- I don't recall.
16       Q.   You would not have looked at the patient
17    charts, correct?
18       A.   Correct.
19       Q.   So you would not have been able to say:  Wait a

20    minute.  What's written in the patient charts says four

21    surface composite but they entered labial veneer, right?

22       A.   Right.  So I don't know if they did an audit on
23    the charts.  I mean, because they would do audits on
24    charts and -- I mean, I don't know if that's -- if an
25    audit was done or what.  I don't -- I don't know.  I
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 1    can't -- I cannot tell you why I sent this e-mail.
 2       Q.   And all these patients that are listed here, we
 3    are talking about Medicaid patients; is that right?
 4       A.   I don't know.
 5       Q.   Well, it says:  "I ... need a new claim faxed
 6    to the Medicaid girls with corrections."
 7       A.   I just called them Medicaid girls, I guess.  I
 8    mean, it doesn't -- they did PPO and Medicaid, so I
 9    can't say that.
10       Q.   So -- well, who are these Medicaid girls?
11       A.   It's the billing coordinators.  The billing and
12    collections coordinators.
13       Q.   And you're saying they handled both Medicaid
14    and other private insurance?
15       A.   Yeah.
16       Q.   Okay.  Can you give me any sort of estimation
17    during the time that you worked at the All Smiles
18    corporate office as to what percentage of patients were

19    Medicaid patients?
20       A.   I don't know.
21       Q.   Is it more than 50 percent Medicaid?
22       A.   I can't --
23       Q.   Well, Mrs. Espinoza, you worked in this job for

24    about five years in the corporate office, right,
25    handling billing and collections.
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 1       A.   That's correct.
 2       Q.   And you handled billing and collections for
 3    both Medicaid and private insurance, correct?
 4       A.   Correct.
 5       Q.   And you're telling me that sitting here today
 6    you have no understanding generally as to how many
 7    patients were Medicaid versus how many were private pay

 8    insurance?
 9                   MR. CANALES: Objection.
10       A.   We -- I'm not going to sit here and say -- I
11    mean --
12       Q.   (BY MR. REINSTEIN)  I'm not asking you for an

13    analytical statistical breakdown.  I'm saying --
14       A.   Okay.
15       Q.   -- generally --
16       A.   I mean --
17       Q.   Did you have a sense of the flow of patients
18    and what type of --
19       A.   I'm not --
20       Q.   -- insurance they were?
21       A.   I didn't -- I didn't look at patients as being
22    just Medicaid and just insurance.  They were our
23    patients all in one.  I didn't say, okay, well, we had
24    this many Medicaid patients, we had this many CHIP or

25    this many insurance.  They were just all patients.  I
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 1    don't -- I didn't keep up -- why -- why would that
 2    matter?
 3       Q.   Well, each -- each grouping of patients,
 4    insurance, CHIP, Medicaid, had to have their claims
 5    submitted to a different location from each other,
 6    right?
 7       A.   Okay.  Yes.
 8       Q.   And money came in from different sources,
 9    right?
10       A.   Yes.
11       Q.   And part of your function was to balance the
12    money --
13       A.   Correct.
14       Q.   -- coming in with the claims that went out.
15    And having done that -- and you did that both for
16    insurance and Medicaid patients, right?
17       A.   There was more Medicaid patients -- Medicaid

18    payments, if that's what you're asking.  Okay.  I can't
19    tell you the percentage.
20       Q.   Okay.
21       A.   That's my final --
22       Q.   Is it a safe -- was it substantially more or
23    close to 50/50?
24                   MR. CANALES: Asked and answered.
25       A.   I just -- I just -- I answered the question.
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 1                   MR. REINSTEIN: Counsel, please limit your

 2    objections.
 3                   MR. CANALES: I'm objecting because she's

 4    already given you the answer.
 5                   MR. REINSTEIN: Well, Counsel --
 6                   MR. CANALES: You're harassing her.
 7                   MR. REINSTEIN: Counsel, respect --
 8                   MR. CANALES: You're harassing her.
 9                   MR. REINSTEIN: Respectfully make your

10    objection.  State it and then we'll move on.
11                   MR. CANALES: My objection -- I made my

12    objection.
13                   MR. REINSTEIN: Let's go off the record.
14    Take a quick break here.
15                   THE VIDEOGRAPHER: We're off the record at

16    11:54 a.m.  End of Disk Number 2.
17                   (Recess from 11:54 to 12:08)
18                   THE VIDEOGRAPHER: Stand by.  Back on the

19    record at 12:08 p.m.  Beginning of Disk 3.
20       Q.   (BY MR. REINSTEIN)  Okay, Ms. Espinoza.  We are

21    back on the record here after a short break.  Are you
22    ready to go forward?
23       A.   Yes.
24       Q.   You can set that one in front of you aside.  I
25    have another exhibit.  I'm handing you what's been
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 1    marked here as Exhibit 15.  Please take a minute to take

 2    a look through that exhibit.
 3       A.   (Witness reviewing document).  Okay.
 4       Q.   Looking first at the bottom e-mail on that
 5    chain.
 6       A.   Mm-hmm.
 7       Q.   It looks like it's an e-mail that was sent from
 8    Stacy Riddler to you and Lisa Buchanan, copied to
 9    Chapa@allsmilesdentalcenters.com and Monica Teague; is

10    that accurate?
11       A.   Yes.
12       Q.   And it was sent on January 23rd, 2007; is that
13    correct?
14       A.   Yes.
15       Q.   And the subject is "Dr K-TMHP #'s"; is that
16    right?
17       A.   Yes.
18       Q.   Do you recall who Dr. K is?
19       A.   I don't remember his full name, no.
20       Q.   Okay.  Was Dr. K a general dentist or a
21    orthodontist, if you remember?
22       A.   I recall -- I want to say he was a general
23    dentist but I'm not for sure.
24       Q.   Okay.
25       A.   I cannot confirm that.
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 1       Q.   And it looks like based on this e-mail Stacy is
 2    informing you and others that Dr. K just received a
 3    number from TMHP?
 4       A.   That's correct.
 5       Q.   And the number from TMHP, that would be the TPI

 6    that we discussed earlier?
 7       A.   Yes.
 8       Q.   And Stacy is stating that Dr. K was issued a
 9    number for the mobile unit first and the Jacksboro
10    number is still being processed; is that correct?
11       A.   That's correct.
12       Q.   Then Stacy states in her e-mail:  "I would
13    assume Lisa wants you to go ahead and submit claims

14    under the Mobil Unit # for all his claims we are holding

15    but she will confirm this with you."
16                   Did I read that correctly?
17       A.   Yes, you did.
18       Q.   And is that -- am I correct that the "you" in
19    that sentence would be you, Ms. Espinoza?
20       A.   Whoever is in the billing department.
21       Q.   Okay.  Well, the e-mail was sent to you and to
22    Lisa Buchanan, right?
23       A.   Because I'm the manager and whoever is under me

24    to do the billing.
25       Q.   Okay.  Based on this e-mail does it appear that
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 1    Dr. K had claims for more than just the mobile unit?
 2       A.   Okay.  You said according to this e-mail.  What

 3    was that again?
 4       Q.   Does it appear that Dr. K had -- at this time
 5    had claims for more than just the mobile unit?
 6       A.   I couldn't tell you that.  I don't -- I don't
 7    recall.  I mean --
 8       Q.   Okay.  Well, the e-mail says:  "I would assume

 9    Lisa wants you to go ahead and submit claims under the

10    Mobil Unit # for all his claims we are holding but she

11    will confirm this with you," right?
12       A.   If he worked on the mobile unit, yes.  If he
13    worked in other offices, I don't know.
14       Q.   Okay.  But based --
15       A.   Because I don't know what office -- where he
16    worked at according to this e-mail.  I don't -- I don't
17    know.  I don't have the claim so...
18       Q.   Okay.  Well, according to this e-mail, and I
19    think you had agreed just a moment ago that it looks
20    like a Jacksboro number was still being processed; is
21    that correct?
22       A.   That's correct.  Did he work at the Jacksboro
23    Highway?  I don't know what office he worked at.
24       Q.   Okay.  And also it says "to go ahead and submit

25    claims under the Mobil Unit # for all his claims we
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 1    are holding," correct?
 2       A.   Correct.  That's what she wrote.
 3       Q.   Okay.  And reading that e-mail sitting here
 4    now --
 5       A.   Mm-hmm.
 6       Q.   -- does that indicate to you that at this time,
 7    at the time of this e-mail, that Dr. K had claims for
 8    more than just the mobile unit?
 9                   MR. CANALES: Object to the form.
10       A.   I can't -- I mean, I can't sit here and tell --
11    that's what her e-mail states, but I don't know.
12       Q.   (BY MR. REINSTEIN)  Okay.  Well, based on --

13    and I'm asking you --
14       A.   That's what her e-mail -- I don't -- I don't
15    know what claims we had or had.
16       Q.   Okay.  You don't recall today the e-mail that
17    happened in 2007, right?
18       A.   That's correct.
19       Q.   That's what you're saying.  Okay.
20       A.   That's correct.
21       Q.   But are you disputing that the way this e-mail
22    was written it appears that Dr. K had claims in multiple

23    locations?
24                   MR. CANALES: Object to the form.
25       A.   I don't -- I'm assuming for all his claims for
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 1    under mobile unit that we're holding and she will
 2    confirm it with me.
 3       Q.   Okay.
 4       A.   If he has claims under the mobile unit, that's
 5    what I'm assuming, to submit all his claims for the
 6    mobile unit number that we're holding and then she'll
 7    let us know about, you know, the Jacksboro.  If that
 8    number comes in then that's -- we'll submit them for
 9    those other offices.
10       Q.   Okay.
11       A.   That's my understanding of the way I read this
12    e-mail, that she will confirm with me and let me know.

13       Q.   Okay.  And less than an hour after the first
14    e-mail Lisa Buchanan sends an e-mail to Stacy Riddler

15    and to -- actually, it looks like all the same
16    recipients as the first e-mail.
17       A.   Mm-hmm.
18       Q.   And Lisa states:  "We will begin putting" in --
19    "We will begin putting Dr. K's claims in today.  I will

20    give Becky claims from December 5 & 6, 2006 for now."

21       A.   Right.  Because they kept them in their office.
22    They will hold them.
23       Q.   Okay.  And then --
24       A.   Yeah.
25       Q.   -- you were the one who was to enter --
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 1       A.   I would --
 2       Q.   -- according to those claims.
 3       A.   No, it's not according to this that I would
 4    enter them.  It's I would distribute them --
 5       Q.   Okay.  So you would be --
 6       A.   -- for the -- for them to be entered.
 7       Q.   You would -- you would be responsible for
 8    making sure they were entered.
 9       A.   Correct.
10       Q.   And would it under any circumstances be
11    appropriate to submit claims under a different location

12    than where the provider actually saw the patients?
13       A.   Would it be appropriate?  No, you can't do
14    that.
15       Q.   Okay.
16       A.   Unless -- I mean, unless the -- from my
17    understanding today, I don't know if the rules were this

18    way back then, but today, I'm speaking on today, if
19    there's a doctor in the practice with the other doctor
20    supervising you can --
21       Q.   Okay.
22       A.   -- until that doctor gets his TPI number.
23    From -- that's what I know of today.
24       Q.   What's your basis for that understanding?
25       A.   What do you mean?
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 1       Q.   How do you know that, what you just said?
 2       A.   Because somebody told me.
 3       Q.   Who told you?
 4       A.   Oh, I don't recall.
 5       Q.   When did they tell you?
 6       A.   I think when I started working like at Abram
 7    Dental.
 8       Q.   And when did you start working at Abram Dental?

 9       A.   I don't -- I don't remember.
10       Q.   Okay.  Ms. Espinoza, you're stating
11    conclusively -- you're stating as a fact something that

12    you say that somebody told you but you can't tell me who

13    told you that or when you were told that.
14       A.   Exactly.
15       Q.   Okay.  Was it a person from the State, was it
16    somebody who worked at this --
17       A.   I think it was --
18       Q.   -- office that --
19       A.   I think I --
20       Q.   -- you worked at?
21       A.   You know, I may have read it in the Medicaid
22    manual.  I may have read it.  I mean, I'm not going
23    to -- I say somebody.  I may have read it in the manual,

24    just reviewing the manual and stuff.  I don't -- I don't
25    remember.  I don't remember.
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 1       Q.   So --
 2       A.   So just -- you know what, just scratch that
 3    because I don't remember.  But I know -- I mean, I don't

 4    remember if it was in the manual that I read it or where

 5    I had read it at or if somebody had told me that, so...
 6       Q.   Okay.  So I want to make sure I have an
 7    understanding of this.  Regardless of the source of
 8    where you learned this --
 9       A.   Mm-hmm.
10       Q.   -- information, you're saying that at some
11    point somebody told you that it is okay to bill a
12    provider as having performed services at a location
13    other than the location where that provider actually
14    performed the services.
15       A.   No, no, no, no.  I didn't say that.
16       Q.   Because that was --
17       A.   That's -- that's you.
18       Q.   -- that was my question.
19       A.   That's what you -- you totally --
20       Q.   All right.  Well, then let's --
21       A.   -- misconstrued what I said.
22       Q.   Okay.  I'm glad that you pointing that out.  So
23    let's -- let's stop and start over.  Okay?
24       A.   Okay.
25       Q.   I want you to listen to the question.  Okay?
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 1       A.   Okay.
 2       Q.   And I only want you to answer the question that

 3    I'm asking you.  Okay?
 4       A.   Okay.
 5       Q.   Is it appropriate at any point to bill a
 6    provider as having performed services at a location when

 7    that provider had actually performed the services at a
 8    different location?
 9       A.   No.  No.
10       Q.   To your understanding did any billing like that
11    ever occur at All Smiles?
12       A.   I don't recall, no.
13       Q.   So consequently every time a provider at All
14    Smiles saw a patient billing was submitted indicating
15    that the provider saw that patient at the location.
16       A.   Yes.
17       Q.   And not some other location, correct?
18       A.   Correct.
19       Q.   Okay.  I'm showing you what's been marked here

20    as Exhibit 16.
21       A.   (Witness reviewing document).  Okay.
22       Q.   This is an e-mail that was sent from Stacy
23    Riddler --
24       A.   Mm-hmm.
25       Q.   -- and was sent on July 12th, 2007?
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 1       A.   Yes.
 2       Q.   And the "to" line, are these all doctors?
 3       A.   Yes.
 4       Q.   And the cc is
 5    riddler@allsmilesdentalcenters.com, Lisa Buchanan and

 6    Becky?
 7       A.   Correct.
 8       Q.   And that -- would that be Stacy Riddler, Lisa
 9    Buchanan and you?
10       A.   Yes.
11       Q.   I want you to take a look at the second
12    paragraph down after the "Hi Everyone."
13       A.   Mm-hmm.
14       Q.   It states:  "Anyways, I know some of you have
15    already done this on your own but I have completely
16    forgotten who has done what and I need to let Becky
17    Espinoza, our Collections Manager know so that she can

18    obtain an NPI # for you if you have not already done so

19    yourself."
20                   Did I read that accurately?
21       A.   Yes, you did.
22       Q.   What steps did you take to obtain NPI numbers

23    for any doctors?
24       A.   I want to say that I e-mailed the doctors or
25    Stacy got their e-mail informa -- or got their
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 1    information as far as like their name, their license
 2    number.  And then I sent back an e-mail to them with

 3    their user name and their password for NPPES to get
 4    their -- you know, so they can log in and change the
 5    information if it wasn't correct.  Say their address or
 6    billing address or their home address or something.
 7    But, yeah, I was directed to get NPI numbers for the
 8    doctors and they in turn received an e-mail from me,
 9    again, with their user name and password.
10       Q.   Okay.  And the -- do you know if you needed to

11    have an NPI number in order to receive a TPI number?

12       A.   Yes, I believe so at that time because it was
13    something new, so if I recall I think so.
14       Q.   Okay.  And after -- after helping a doctor
15    obtain an NPI number did you any -- did you do anything

16    to further help them obtain a TPI number?
17       A.   Stacy did that.  She did Medicaid.
18       Q.   Handing you Exhibit 17.
19       A.   (Witness reviewing document).  Okay.
20       Q.   And there is some information blacked out on
21    this and that is a patient's name and Medicaid number,

22    just so you know what the black mark is on the bottom

23    there.
24       A.   Mm-hmm.
25       Q.   Is this e-mail -- excuse me, is this exhibit an
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 1    e-mail thread between you and the ASD Jacksboro manager?

 2       A.   Yes.
 3       Q.   And this conversation looks like it occurred on

 4    October 2nd, 2007?
 5       A.   Yes.
 6       Q.   Sometime between 9:58 and 1:54 a.m.?
 7       A.   Yes.
 8       Q.   And it looks like the manager of Jacksboro
 9    e-mailed you first; is that correct?
10       A.   Yes.
11       Q.   And the e-mail states:  "Dr. K seated 2 crowns
12    8 and 9.  This was not his patient."  And then it lists
13    the patient's name.  "This patient belongs to
14    Dr. Schmidt."
15       A.   Okay.
16       Q.   Did I read that accurately?
17       A.   Yes.
18       Q.   Why would the manager be sending this
19    information to you?
20       A.   Because I did payroll and they got -- like if a
21    doctor seated another doctor's crowns, they -- the
22    doctor -- this doctor would get paid for it.  So I would

23    have to write down on a separate paper that this doctor

24    seated their crowns.
25       Q.   Okay.  Who should that procedure be billed
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 1    under?
 2       A.   Well, Dr. Schmidt because Dr. Schmidt did it.
 3       Q.   Okay.  You're looking at the bottom e-mail of
 4    this exhibit?
 5       A.   Yeah.
 6       Q.   Okay.  I'm reading this as Dr. K seated the
 7    crowns, meaning Dr. K performed the service; is that
 8    right?
 9       A.   This patient -- oh, doctor -- Okay.  Maybe I
10    read this wrong.  This patient belongs to Dr. Schmidt.

11    Oh, it was her -- it was that doctor's patient but he
12    seated the crowns.  Okay, yeah.  So I -- I misunderstood

13    that.
14       Q.   Sure.
15       A.   Sorry.
16       Q.   So who should this procedure be billed under?
17       A.   Whoever the doctor performed the services.
18       Q.   So in this case who would that be based on this

19    e-mail that you see here?
20       A.   I would think Dr. K.  I mean, I don't know what

21    she means by doctor -- maybe they originally see Dr.
22    Schmidt for exam and x-rays, is that what they're
23    saying?  That's what I'm assuming they're saying, that

24    they originally seen Dr. Schmidt.  You know, it was
25    Dr. Schmidt's patient and usually they like to stay with
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 1    that doctor, you know, is what we use to keep the
 2    patients with that doctor.  So that's what I'm seeing
 3    this as.  I mean, that it was Dr. Schmidt's patient but
 4    Dr. Schmidt wasn't there, you know, so she was just
 5    letting me know, I'm assuming.  I mean, again, 2007,
 6    you're asking me something that --
 7       Q.   Well, I'm just -- you know, why would -- why
 8    would an e-mail need to be sent?  Wouldn't the procedure

 9    have been entered as Dr. K --
10       A.   But the way --
11       Q.   -- seated the crowns and saw this patient?
12       A.   But the way that the billing system is and
13    stuff and say payroll had already ran and we've already

14    closed out the payroll for that, we got to make sure
15    that he gets paid because now it's on a different
16    payroll system.  Because you have to understand the way

17    the payroll system was.  It's either --
18       Q.   Okay.  I'm going to stop you right there
19    because I'm not asking you a question about payroll.
20                   MR. CANALES: Well, I want her answer.  Go

21    ahead.  Let her answer.
22                   MR. REINSTEIN: Well, no.
23                   MR. CANALES: Let her answer.
24                   MR. REINSTEIN: Counsel, you can ask that

25    question on follow up --
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 1                   MR. CANALES: Let her answer.
 2                   MR. REINSTEIN: -- if you want to.
 3       Q.   (BY MR. REINSTEIN)  I'm asking a question about

 4    who should be -- who should be billing, right?  Who is

 5    the person who should be represented as the provider who

 6    performed the seating of the two crowns?
 7       A.   Okay.  I'm going to tell you like this.  There
 8    is not enough information on this to let me -- for me to

 9    answer that.  Okay.
10       Q.   So --
11       A.   There is not enough information on this e-mail,

12    so I'm thinking the reason they sent it to me is because

13    payroll -- again, I have to go back to this, to payroll.
14    Payroll was already cut off, you know, so I have to make

15    sure the doctor gets paid for that.  So this is not
16    enough information to tell you -- for me to tell you
17    yes, it should have been billed under this or it should
18    have been billed under him.  No, there is not enough
19    information here.
20       Q.   So Dr. K seated the crowns is not information
21    to tell you who performed the procedure of seating the

22    crowns?
23       A.   No.
24       Q.   Okay.  I want you to look at the top e-mail on
25    the chain and it states that the procedure is to print
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 1    the patient's ledger and write the information that you

 2    just e-mailed me and fax it.  Why is -- why is there a
 3    policy to have it written down and faxed as opposed to

 4    e-mail, to your knowledge?
 5       A.   So that I -- Stacy had to have a paper trail.
 6    She had to have everything in paper so you had to
 7    have -- to show her, okay, why did that doctor -- why

 8    did it miss payroll, what happened, you know.  So that's

 9    the reason I told them to write down the information and

10    I'll give it to Stacy.  She does payroll.  I help her
11    with payroll.  Like print out the doctor's -- the report
12    for her to be able to, you know, get the check issued
13    and stuff.  I mean, that's what I did.  I did a little
14    bit of everything.
15       Q.   How was there enough information in this e-mail

16    to tell you that there's a payroll issue?
17                   MR. CANALES: Objection, argumentative.

18       A.   Because I remember what we used to do as far as

19    payroll goes in order for that doctor to get paid.
20    That's why I say that.
21       Q.   (BY MR. REINSTEIN)  Okay.  But you're -- you're

22    the billing and collections manager, right, at this
23    time?
24       A.   Again --
25       Q.   Are you the payroll manager?
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 1       A.   Again, I did a lot of jobs there.  They --
 2                   MR. REINSTEIN: Objection, nonresponsive.

 3       Q.   (BY MR. REINSTEIN)  Can you please answer the

 4    question that I'm asking you?
 5                   MR. CANALES: She's responding to you.
 6       Q.   (BY MR. REINSTEIN)  I'm asking you were you in

 7    charge of payroll at this time in October of 2007?
 8       A.   And I'm going to answer again.  I did a lot of
 9    jobs there.
10       Q.   Okay.  So you don't know if you were in charge

11    or not?
12       A.   I did a lot of jobs there.
13       Q.   I appreciate that you're saying that you did a
14    lot of jobs and I understand --
15       A.   What more do you want --
16       Q.   -- that you're saying you had more function but

17    are you the one whose responsibility it was to ensure
18    that payroll was correct and sent out as the billing and

19    collections manager?
20       A.   Not correct and sent out, no.  I made sure that
21    whatever was missing I gave it to the person that took

22    care of that.
23       Q.   Okay.  So you are concerned about making sure

24    that a doctor got paid properly, right?  That's why you

25    would pass that information on.  I'm trying to
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 1    understand why this information would go to you,
 2    Ms. Espinoza, in terms of a payroll issue.
 3       A.   I just told you why.  Because I help with
 4    payroll.  I ran the doctors' reports.
 5       Q.   Okay.
 6       A.   And I had to turn that in to HR which then she
 7    would look at everything.  Whatever did not get on that

 8    payroll sheet and I had it off to the side that --
 9    because we had already ran payroll and finished it, then

10    that was on a separate form.  That was on a separate
11    sheet for her.
12       Q.   Okay.
13       A.   I mean, I don't know what more to make you
14    understand of how this was.
15       Q.   Do you recall who the payroll manager was in
16    '07?
17       A.   I just told you, Stacy Riddler.
18       Q.   Well, she was the HR manager.
19       A.   She --
20       Q.   She handled payroll?
21       A.   Yeah.  Because she did the time clocks and
22    stuff and the doctors' pay -- yes.
23       Q.   I mean, respectfully, Ms. Espinoza, you're
24    stating these things like I should know this, but I'm
25    here asking you questions because I --
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 1                   MR. CANALES: Excuse me.
 2       Q.   (BY MR. REINSTEIN) -- don't know this.
 3                   MR. CANALES: That's argumentative.  She

 4    doesn't have to be instructed.  Just answer the
 5    question.  That's it.  That's a terrible instruction to
 6    give a witness.
 7       Q.   (BY MR. REINSTEIN)  I'm handing you Exhibit 18.

 8       A.   Okay.
 9       Q.   This is an e-mail from Lisa Buchanan to you; is

10    that correct?
11       A.   That's correct.
12       Q.   And it was sent to you on October 9th, 2007; is

13    that correct?
14       A.   Yes.
15       Q.   And would you agree there is no content, there

16    is no body to the e-mail?
17       A.   Correct.
18       Q.   But the subject line says:  "go ahead and bill
19    out Dr.hamilton at Abrams until we get his number
20    situated because it isn't our fault Medicaid missed up"

21    is what it says but it probably should probably say
22    "messed up."
23       A.   Messed up.
24       Q.   Did I read that correctly?
25       A.   Yes, you did.
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 1       Q.   Okay.  Did you follow this instruction from
 2    Lisa?
 3       A.   If she gave it to me and she was my director,
 4    yes, I did.
 5       Q.   What did you think about that, billing out
 6    Dr. Abrams -- or, excuse me, Dr. Hamilton at Abrams

 7    until his number was situated?
 8       A.   I'm assuming that he had claims at Abrams.  He

 9    worked there, that we can go ahead and bill out the
10    Abrams claims.
11       Q.   Well, it says:  "go ahead and bill out
12    Dr.hamilton at Abrams until we get his number situated."

13       A.   Yeah.  I guess there was another office that
14    wasn't situated and so we couldn't bill out the claims
15    for them but we could bill out the claims for Abrams.

16    That's the way I'm reading this.  I don't know.  This is

17    2007.  That's the way I see this.  So if he was at
18    another office, you can't bill those, but bill out the
19    Abrams ones because he worked there.
20       Q.   Well --
21       A.   That's the way I'm reading it.
22       Q.   Why would Lisa Buchanan need to send you an

23    e-mail to tell you to bill out work at Abrams?
24                   MR. CANALES: Objection.
25       A.   Because -- because for the simple fact they got
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 1    the TPI numbers.  They let me know what I can bill out.

 2    That's why.  So she's telling me obviously that he got a

 3    TPI number at Abrams, you can go ahead and bill out his

 4    Abrams claims.  That's the way I see this e-mail.  It's
 5    2007.  I don't recall what it was all about or -- so --
 6       Q.   So your position is this e-mail is solely about
 7    bill out Dr. Hamilton at Abrams for the work he did at

 8    Abrams.
 9       A.   Yes, that's the way I'm seeing it until he gets
10    his number situated at whatever other offices he worked

11    at but we can go ahead with Abrams.
12       Q.   So why -- why does it state:  It isn't our
13    fault Medicaid messed up?
14       A.   Well, Medicaid messed up, obviously, with the
15    TPI, something -- some paperwork or something.
16       Q.   Mm-hmm.
17       A.   I mean, I can't tell you what -- what happened.
18       Q.   Well, how does --
19       A.   Again 2007, sir.
20       Q.   I just want you to explain to me how -- if you
21    know, how Medicaid messing up something at a different

22    office affects the way that Dr. Hamilton's claims are
23    billed at Abrams?
24       A.   She's just probably letting me know, Becky, you

25    can do Abrams until I let you know further more about
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 1    his other numbers.  That's the way I'm seeing this as.
 2    That's the way I'm reading this e-mail.  Becky, you can

 3    go ahead and do Abrams but I will let you know about the

 4    other numbers because Medicaid messed up is basically

 5    what she's telling me.
 6       Q.   As you read -- as you read that sentence in the
 7    subject line do you see any other possible
 8    interpretation other than what you just testified to?
 9       A.   No.  Again, this is in 2007 where --
10                   MR. CANALES: Excuse me.  There is no
11    question.
12                   THE WITNESS: Okay.
13       Q.   (BY MR. REINSTEIN)  I'm showing you what's been

14    marked as Exhibit 19.  If you could take a look at that,

15    please.
16       A.   (Witness reviewing document).  Okay.
17       Q.   This exhibit is an e-mail from Stacy Riddler?
18       A.   Yeah.
19       Q.   Sent to you?
20       A.   Yes.
21       Q.   And copied to Lisa Buchanan?
22       A.   Yes.
23       Q.   And it looks like it was sent on November 12,
24    2007; is that correct?
25       A.   That's correct.
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 1       Q.   Okay.  And this e-mail is regarding a number
 2    for Dr. Jamesen, J-a-m-e-s-e-n?
 3       A.   Yes.
 4       Q.   And I should say the number is a TPI number is

 5    what's being referenced?
 6       A.   (Nodded affirmatively).
 7       Q.   Is that a yes?
 8       A.   That's -- yes.
 9       Q.   And Stacy states:  "I got her number for LEW
10    but of course it is under the Irving office because that

11    is how I had to do it," period.
12                   LEW is Lewisville?
13       A.   Yes.  I'm assuming, yes.
14       Q.   Okay.  And then it says:  "I didn't want to
15    send the grid to the girls because that is what it says
16    on the grid but wanted to tell you so you could
17    give whoever needs it the #."
18                   Did I read that accurately?
19       A.   Yes.
20       Q.   And the grid that's referenced, is that the TPI
21    grid that we talked about earlier today?
22       A.   That's the spreadsheet, yes.
23       Q.   And in your opinion would it be appropriate to

24    use a number for Irving for work that's done at
25    Lewisville?
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 1       A.   No.
 2       Q.   The e-mail goes on to state:  "Also, Lisa, I
 3    guess Juana and Crystal, etc know" how "to do all the

 4    preauthorizations, etc under the IRV TPI?"
 5                   Did I read that correctly?
 6       A.   Yes.
 7       Q.   IRV would be Irving?
 8       A.   Correct.
 9       Q.   And who are Juana and Crystal?
10       A.   They were DAs.
11       Q.   Dental assistants?
12       A.   Yeah.  I know -- I know Juana was.  I don't
13    know -- I don't recall who Crystal was.
14       Q.   Okay.  And how would Juana and Crystal know to

15    do all the pre-authorizations under the Irving TPI?
16                   MR. CANALES: Objection.
17       A.   I don't know.
18       Q.   (BY MR. REINSTEIN)  And if a -- then it goes on

19    to list the Irving TPI number in the e-mail.  Is that
20    a -- is that the group number for the Irving location?
21       A.   I don't know.
22       Q.   Do you -- I'm sorry.  Were you finished?  I'm
23    sorry.
24       A.   Mm-hmm.
25       Q.   Okay.  Do you recognize the first seven digits
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 1    of the TPI number, does that look familiar?
 2       A.   Yes.
 3       Q.   Is that the -- generally the group number for
 4    All Smiles?
 5       A.   Yes.  Yes, it is.
 6       Q.   And then the -- there is a dash and then a
 7    two-digit suffix?
 8       A.   Yes.
 9       Q.   And I know you're not sure if that pertains to
10    Irving, but you understand that that's a suffix that
11    pertains to some particular location, right --
12       A.   Correct.
13       Q.   -- as we had talked about earlier.
14                   So if a -- if a claim was submitted for
15    work done by Dr. Jamesen at Lewisville would both of

16    those numbers that appear on this e-mail, the one that

17    says Irving TPI and Dr. Jamesen's TPI, would those be

18    the numbers that were submitted?
19       A.   Okay.  What -- what was the question again?  I
20    apologize.
21       Q.   Sure.  If -- if a claim was being submitted for
22    work done by Dr. Jamesen at the Lewisville office would

23    both of those numbers that are on this e-mail, the
24    Irving TPI number and Dr. Jamesen's TPI number, would

25    those be submitted on the claim?
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 1       A.   No, the Lewisville number.
 2       Q.   You can set that one aside.
 3                   I'm handing you Exhibit 20.
 4       A.   (Witness reviewing document).  Okay.
 5       Q.   I want to focus on the lower of the two
 6    e-mails.
 7       A.   Okay.
 8       Q.   And that's an e-mail that you sent.
 9       A.   Okay.
10       Q.   And did you send it to Marsha Flanagan with a
11    copy to Lisa Buchanan?
12       A.   Okay.
13       Q.   Is that a yes?
14       A.   Yes.  I'm sorry.  You're asking.
15       Q.   That's okay.  And it was sent on Tuesday,
16    March -- or, excuse me, Tuesday, May 27, 2008?
17       A.   Yes.
18       Q.   And it's regarding Dr. Reza and Dr. K; is that
19    right?
20       A.   Yes.
21       Q.   Okay.  I want you to look at the second full
22    paragraph.  The one that starts with Dr. K.
23       A.   Yes.
24       Q.   It says:  "Dr. K's claims for Friday (Garland
25    Office) can't be submitted through TexMedConnect because
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 1    when you enter his NPI # you are suppose to see a
 2    listing of all the locations he is registered for and
 3    the Jacksboro office is not listed.  I called TMHP
 4    Provider enrollment and she stated that when his number

 5    was renewed they closed out something therefore it does

 6    not show that TPI was attested.  I spoke to Monique C.

 7    Ticket #717000974" and "she stated she will send to a

 8    tier 2 level and someone will get back" to "me within 3

 9    days.
10                   "For now we will submit Dr. K's claims
11    under the Arlington location until TMHP gets this
12    resolved."
13                   Did I read that accurately?
14       A.   Yes, you did.
15       Q.   Okay.  So it looks like there is a reference to
16    the Garland office, the Jacksboro office and the
17    Arlington location in the last portion of that e-mail;
18    is that accurate?
19       A.   Yes.
20       Q.   Okay.  And based on this e-mail and what you
21    see here do you have an understanding of where Dr. K had

22    performed work that needed to be submitted?
23       A.   No.  Or the Garland office, I guess.  Dr. K's
24    claims for Friday at Garland.  I guess I'm assuming
25    that -- yeah.
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 1       Q.   Okay.  So it looks like doctor -- are you
 2    saying that Dr. K -- are you agreeing that Dr. K saw
 3    some claims on -- or saw patients on --
 4       A.   That's what this --
 5       Q.   -- Friday and had --
 6       A.   -- e-mail is saying.
 7       Q.   -- claims for Friday?
 8       A.   That's what the e-mail is saying.
 9       Q.   Okay.  And it later states that the Jacksboro
10    office is not listed as locations for which he is
11    registered.
12       A.   You had to attest his NPI number.  If it wasn't
13    attested it wouldn't show up so you had to go through a

14    big process and get it attested and then sometimes that

15    wouldn't work so you would have to call TMHP and let

16    them know that you already attested it.  And I don't
17    know what they would do in their system but they would

18    do something and then -- then it would show up on their

19    system.
20       Q.   Okay.  What is the -- what's the -- what does
21    attesting mean in terms --
22       A.   I don't know.
23       Q.   -- of the number?
24                   Okay.  You just knew it was a step that
25    had to be done?
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 1       A.   Yeah.  Correct.
 2       Q.   And TexMedConnect, that -- that's what you had

 3    referenced I think a little bit earlier, that's how you
 4    would submit things directly to TMHP?
 5       A.   Through TexMedConnect, I think that's what it

 6    was, yes.
 7       Q.   Okay.  So the -- the information you are
 8    passing on to Marsha and Lisa in this e-mail is that the

 9    Jacksboro office was not listed.
10       A.   Yes, that's what it shows.
11       Q.   Does that indicate to you that you were looking

12    to bill claims at the Jacksboro location?
13       A.   No, I can't say that.  I don't know.  I just
14    told them that it wasn't listed, so I don't know if
15    it's -- I can't -- I don't know.
16       Q.   So you're not sure if it was specifically in
17    order to make claims at Jacksboro or if you were just
18    notifying them that you recognized that Jacksboro wasn't

19    there when it should be?
20       A.   That's correct.
21       Q.   Okay.  And it says at the last sentence:  "For
22    now we will submit Dr. K's claims under the Arlington

23    location until TMHP gets this resolved."
24                   Excuse me.  Are you -- why would you have

25    stated that in the e-mail?
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 1       A.   I don't know.
 2       Q.   Did Dr. K work at the Arlington location?
 3       A.   I don't -- I don't recall.  I don't remember
 4    where they worked at.  I mean, we had tons of doctors.

 5       Q.   Are you suggesting in this e-mail that Dr. K's
 6    claims from Garland should be billed under the Arlington

 7    location until the -- until TMHP fixes their issue?
 8       A.   I don't know why I would do that because it
 9    says that they'll get back with me within three days, so

10    I'm not saying that that's what, you know, we were going

11    to do.  I don't know what else --
12       Q.   Would it have been proper in your opinion to
13    submit claims representing that Dr. K perform services

14    at Arlington when he in fact performed them at Garland

15    or elsewhere?
16       A.   I don't recall.  I don't know what office he
17    worked at.  I don't -- our doctors traveled.  I mean,
18    some of our doctors went to different locations --
19       Q.   Mm-hmm.
20       A.   -- to work, so --
21       Q.   And I'm asking you if Dr. K performed claims at

22    Garland, if it would be appropriate to bill him out as
23    having performed those claims under any --
24       A.   No.
25       Q.   -- location other than Garland?
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 1       A.   No.  No, of course not.
 2       Q.   If somebody higher than you in the chain of
 3    command had made the decision to bill claims out from

 4    Garland for Dr. K as having been performed at Arlington,

 5    that instruction you would have followed?
 6       A.   Yes.
 7       Q.   I'm going to hand you what's been marked as
 8    Exhibit 21.
 9       A.   (Witness reviewing document).
10       Q.   Let me know when you finished taking a look
11    through everything.
12       A.   I'm trying to remember these.
13       Q.   And I will let you know that we're going to
14    focus on primarily the first page of this exhibit.
15       A.   Mm-hmm.  Okay.
16       Q.   All right.  I want you to take a look at the
17    e-mail that's on the bottom of Page 1 that's from Sharon

18    Cordero on August 14th of 2008.  Do you see that one?

19       A.   Mm-hmm.
20       Q.   And that e-mail is sent to you, Lisa Buchanan
21    and Maria Beltran; is that correct?
22       A.   Yes.  Yes.
23       Q.   And it looks like at the bottom part of that
24    e-mail it states:  "Please understand we are short 3
25    people for billing and Monica is working on 4 ortho
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 1    offices 2 being very large..  Can you please have your

 2    staff add up each claim just like we do for General,
 3    also count each claim to make sure everything is correct

 4    before sending it over?  We would really appreciate
 5    your help in keeping the billing department flowing
 6    smoothly with minimal errors."
 7                   Do you see that --
 8       A.   Yes.
 9       Q.   -- portion of the e-mail?
10                   Okay.  Do you recall there being any
11    errors coming out of the ortho side of billing around
12    2008, middle of 2008?
13       A.   No, I don't recall.
14       Q.   Looking at the top portion of that e-mail, it's
15    an e-mail that you sent; is that correct?
16       A.   That's correct.
17       Q.   And it was sent on August 14th, 2008?
18       A.   Yes.
19       Q.   And it looks like it's in response to the
20    previous e-mail that we were just discussing; is that
21    right?
22       A.   Yes.
23       Q.   And you sent it to Sharon, Lisa and Maria
24    Beltran?
25       A.   Yes.
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 1       Q.   Okay.  And it looks like there is a question
 2    about -- it appears to be a question about the TPI
 3    numbers for various offices; is that correct?
 4       A.   Yes.
 5       Q.   And there is a listing of NWH.  Do you see
 6    that?
 7       A.   Yes.
 8       Q.   Do you recall which office that is?
 9       A.   Northwest Highway.
10       Q.   Okay.  Is that an office in Dallas?
11       A.   Yes.
12       Q.   On Northwest Highway?
13       A.   Right.
14       Q.   The e-mail states:  "NWH - Should only be under

15    1479404-11 but there still may be some under 1479404-01

16    or 1479404-04."
17                   Did I read that accurately?
18       A.   Yes, you did.
19       Q.   Why would there be three different numbers for

20    Northwest Highway?
21       A.   I think -- Northwest Highway, I think, I
22    can't -- I can't remember, I think they had a TPI for
23    general and a TPI for ortho.  I'm not positive.  I don't
24    remember.  I want to say there was -- oh, God.  I don't

25    know if there was two suites.  I can't remember.  I
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 1    don't -- I mean that's --
 2       Q.   Well, let me ask -- let me kind of ask you a
 3    question to drill down on that a little bit.  Northwest
 4    Highway had both an ortho clinic and a general dentistry

 5    clinic?
 6       A.   Mm-hmm.  Yes.
 7       Q.   Similar to Arlington that had both general
 8    dentistry and orthodontia?
 9       A.   Yes.
10       Q.   Okay.  Arlington it states in this e-mail from
11    you should be under 1479404-01.
12       A.   Correct.
13       Q.   And was that the -- was that the TPI for
14    Arlington for both general and orthodontia?
15       A.   I don't recall.  That's -- I don't recall.
16       Q.   Okay.  Well, Northwest Highway had -- did it
17    have anything -- any other branches or -- or clinics
18    than an ortho and a general dentistry?
19       A.   No.  Not that I recall, no.
20       Q.   So can you think of any reason why there would

21    be three TPIs connected to that location?
22       A.   No.  The only thing I can think of -- I mean,
23    that I can vaguely remember was that they had a new
24    person that started; that when they submitted the auths

25    they put it under the wrong number or there -- I think
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 1    it was a -- I think -- because, again, I don't -- I
 2    wasn't in ortho but I think there was a thing that was
 3    already pre -- what do you call it?
 4       Q.   Are you talking about the prior authorization
 5    form?
 6       A.   Yes.  I think they already had it -- already
 7    had somewhat filled out already, you know, and then they

 8    would just add whatever procedures to get it
 9    preauthorized.  And I think somebody got -- got it mixed

10    up within the offices is what happened.  They -- they
11    sent out the wrong -- to get it authorized under the
12    wrong office because it was already pre-populated and

13    stuff --
14       Q.   I see.
15       A.   -- and they forgot to change it --
16       Q.   So --
17       A.   I think.  If I -- I vaguely, vaguely remember
18    something like that.  That's the only thing I could
19    think of why they would have three different because I

20    remember something like that happening.
21       Q.   Was there -- I'm sorry.  Go ahead.
22       A.   No, that's it.
23       Q.   Was there a process in place where an
24    authorization could be corrected if it was submitted
25    under the -- an incorrect location?
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 1       A.   I mean, I would think that -- again, I didn't
 2    work in ortho but I would think they knew to appeal it.

 3    I mean, but I didn't work in ortho.  I would think they

 4    could appeal it to change it to the correct auth.
 5       Q.   How would a mix-up with the authorization have

 6    an effect on billing?
 7       A.   I didn't do ortho billing.  I might have been
 8    directed to send out e-mails on what to do but Monica

 9    did ortho billing, so I couldn't answer that question.
10       Q.   Well, let's pretend it was general dentistry
11    offices where there was this mix-up.  Let's just --
12    instead of ortho.
13       A.   Like a pre-auth?
14       Q.   If there were a pre-auth under the wrong
15    location.
16       A.   You send in for an appeal.
17       Q.   You would have it corrected that, by correcting

18    it through TMHP?
19       A.   Well, you would have sent an appeal letter and

20    tell them with an explanation saying that this was
21    authorized under the incorrect TPI number.  Please
22    authorize it under the correct TPI number.
23       Q.   And then in terms of billing, when a doctor
24    actually sees the patients, that would be -- you would

25    have to bill out for the -- the correct office TPI of
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 1    where the patient was actually seen, correct?
 2       A.   I would think so, yes.
 3       Q.   So with this example, Northwest Highway in
 4    Arlington here looking at the top of the e-mail chain on

 5    the exhibit we're talking about --
 6       A.   Mm-hmm.
 7       Q.   -- both of those have the 01 suffix, correct?
 8       A.   For Arlington, I'm sorry, and what?
 9       Q.   And Northwest Highway.
10       A.   Yes.
11       Q.   So how -- how do you reconcile that when you
12    are billing out to make sure that it's billed under the
13    correct location?
14       A.   Whatever the office sent to Monica to bill out
15    is what she did.  Because it's already -- it's already
16    populated on the claim, again.  Only that location can

17    be underneath that auth.  I mean, only that -- only that

18    claim can be underneath that TPI number because that's

19    the only TPI number in the system.  So whatever they

20    received --
21       Q.   So based on that and based on what you've said

22    that each specific office has a TPI --
23       A.   Mm-hmm.
24       Q.   -- associated to it, how would it ever be
25    possible for somebody at Northwest Highway to have
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 1    access to bill some under the suffix that's associated
 2    with Arlington?
 3       A.   I don't know.  I didn't do ortho billing.  I
 4    couldn't tell you that.
 5       Q.   If it were general dentistry would -- would you
 6    have a way to answer that question?
 7       A.   You can't -- I mean, again, how we receive the
 8    claim is how we're going to bill it.
 9       Q.   Okay.  What would happen if a -- if a
10    performing provider, the person who is actually doing

11    the services --
12       A.   Mm-hmm.
13       Q.   -- did not have a TPI for a location?
14       A.   We held the claims.
15       Q.   Was there a policy on that?
16       A.   We held the claims until they got a TPI number.

17       Q.   And when you say hold the claims, you just mean

18    you don't enter them into the system?
19       A.   Exactly, until they receive their TPI number.
20       Q.   And that would be whether they hadn't received

21    the TPI number for a specific location or in general
22    they hadn't received one.
23       A.   No.  Only for that location.  Once we receive
24    the TPI number for that particular location that the
25    claims were under then we would submit the claims.
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 1       Q.   And I'm sorry.  I think I asked a bad question.
 2    I was saying that what you just described, that would
 3    apply generally if a provider had not received any TPI

 4    yet, correct, you would hold their claims until they did

 5    receive the TPI?
 6       A.   Exactly.
 7       Q.   And was that policy followed the entirety of
 8    the time that you were there to your knowledge?
 9       A.   To my knowledge, yes.
10       Q.   At least when you were in charge of things you

11    were following that policy?
12       A.   Yes.
13       Q.   And would you ever -- could you personally
14    deviate from that policy?
15       A.   For what reason?  No, because I would get in
16    trouble.
17       Q.   For any reason whatsoever.
18       A.   No.
19       Q.   If someone directed you to --
20                   Sorry.  If someone directed you to who was
21    above you in the corporate chain of command I think you

22    said earlier you might follow their direction.
23       A.   Yeah.  I'm going to follow my directions, yes.
24       Q.   Okay.  But you're not on your own going to --
25       A.   No.
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 1       Q.   -- go off and deviate from policy.
 2       A.   No.
 3       Q.   Okay.  What if no doctor was present when
 4    treatment was performed, was there any sort of policy on

 5    that?
 6       A.   How can a doctor not be present when treatment

 7    is performed?  A doctor always has to be present.
 8       Q.   Okay.  What if some treatment was performed on

 9    a patient where there was no doctor?
10       A.   I wouldn't know that, sir.  I wasn't in the
11    office.  I mean, as far as I worked -- when I worked in

12    the office a doctor was always there.
13       Q.   Okay.
14       A.   My understanding, my knowledge what I seen.

15       Q.   Was there any sort of different policy for
16    holding orthodontia claims versus holding general
17    dentistry claims?
18       A.   Again, I didn't work with ortho.
19       Q.   Well --
20       A.   I mean --
21       Q.   -- I hate to keep coming back to this, but you
22    were in charge of billing and collections, right?
23       A.   I was in charge of billing and collections but
24    I did not bill ortho claims.  Whatever I was directed to

25    send out e-mails regarding ortho or general claims is
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 1    what I sent out.
 2       Q.   You managed the individual who billed ortho
 3    claims, correct?
 4       A.   Yes.
 5       Q.   And your -- your -- your testimony is even
 6    though you managed the person who sent out ortho claims

 7    you had no knowledge of what was happening with ortho

 8    claims?
 9       A.   No, I don't.  Whatever she received from the
10    office is what she submitted.
11       Q.   I'm handing you what's been marked Exhibit 22.

12       A.   (Witness reviewing document).  Okay.
13       Q.   Have you had a chance to take a look through
14    that?
15       A.   I'm -- I'm familiar with it.
16       Q.   Okay.  This is an e-mail that you sent to Lisa
17    Buchanan?
18       A.   Yes.
19       Q.   And you sent that on August 22nd of 2007?
20       A.   That's correct.
21       Q.   And is this e-mail generally regarding the
22    deadline for submitting claims to Texas Medicaid?
23       A.   Yes.
24       Q.   And what led you to, if you can recall, to look
25    up this information?
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 1       A.   Because I had a large appeal that I was doing
 2    that I appealed like six times and I had to go to OIG
 3    for that to let them know what the mistake was with TMHP

 4    and getting, I think, a new TPI number for a certain
 5    location.  I can't remember which location.  I don't
 6    recall which location it was.  And I just wanted to make

 7    sure it wasn't going to affect the appeal that I was
 8    doing at that time.
 9       Q.   Is there a reason why that appeal stands out in
10    your mind?
11       A.   Because it was like over a $70,000 appeal that
12    I did.  That's why.
13       Q.   What other details do you recall about that
14    appeal?
15       A.   Like what?  I mean, other than -- something
16    happened with -- I think Marsha had submitted to get a

17    renewal of the TPI, I think it was renewal time, and
18    they took it as she was doing a whole new enrollment.

19    So they made a mistake of doing as a new enrollment
20    instead of a re-enrollment and so --
21                   MR. CANALES: Excuse me, who is "they"?

22       A.   TMHP took it as doing a new enrollment instead

23    of a re-enrollment.  So TMHP, every time I would submit

24    the claims they would reject them and so I had to go to

25    OIG and let them know what happened.  I don't remember
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 1    who the lady was I spoke to and she was able to help me

 2    and realize that that information -- that TMHP did make

 3    a mistake and so they ended up paying a majority of our

 4    claims.
 5       Q.   And ultimately this at some point led you to
 6    look up what the deadline was for the submission of
 7    claims?
 8       A.   I already knew.  I don't know why I looked that

 9    up.  I have no idea.
10       Q.   Okay.
11       A.   I already knew.  I mean, 95 days.
12       Q.   And -- and when is that 95 days -- what does
13    that run -- start to run from?
14       A.   From the day that the services were performed?

15       Q.   Mm-hmm.
16       A.   You have 95 days from the day the services were

17    performed to submit the claim and then 120 days to
18    appeal it after the claim has been denied or not paid in

19    full.
20       Q.   There -- there is a -- a partial, for lack of a
21    better term, exception to that 95 day from the date of
22    service rule; is that correct?
23       A.   There's, I'm sorry?
24       Q.   Some sort of exception to that 95 day date of
25    service rule; is that right?
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 1       A.   Oh, I don't -- I don't know.
 2       Q.   Well, you state in this e-mail:  "Providers
 3    must submit a claim to TMHP within 95 days of the date

 4    of service; add date; and/or date of discharge for
 5    inpatient claims."
 6       A.   Where -- what are you looking at?
 7       Q.   I'm sorry.  It's the second sentence.  Starts
 8    with "Providers."  "Providers must submit," do you see

 9    that?
10       A.   Okay.  "A claim to TMHP within 95 days of the

11    date of service" --
12       Q.   Add date.
13       A.   -- "add date and" --
14       Q.   Or -- "and/or date of discharge for inpatient
15    claims.
16       A.   Okay.
17       Q.   And the add date, is that the date that an
18    individual actually receives the TPI number?
19       A.   I don't know.  I just know that we had 95 days.
20    I don't know what all this extra means.
21       Q.   Well, I mean, Ms. Espinoza, you typed it there.

22    Whether --
23       A.   I didn't type this, I --
24       Q.   Whether you typed it --
25       A.   -- I copied it --
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 1       Q.   -- or copied it.
 2       A.   -- and pasted it.
 3                   THE REPORTER: One at a time, please.
 4       Q.   (BY MR. REINSTEIN)  But regardless you put this

 5    in the e-mail but you're not sure what it means is what

 6    you're saying?
 7       A.   Exactly.
 8                   MR. CANALES: Object to the form.
 9       Q.   (BY MR. REINSTEIN)  Do you have any reason to

10    think that -- if a doctor doesn't have a TPI yet but had

11    applied for one, he or she was still eligible to see --
12    able to see patients, right?  To see Medicaid patients,
13    excuse me.
14       A.   I would assume.
15       Q.   Okay.  And that -- that's a circumstance where
16    you would hold the claims, right, because the doctor
17    hadn't received the TPI yet.
18       A.   Correct.
19       Q.   Okay.  And what is your understanding of the
20    deadline by which those health claims must have been

21    submitted?
22       A.   From my understanding you have 95 days to
23    submit the claim from the date of service.
24       Q.   Okay.
25       A.   They gave you that little -- I don't know, that
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 1    little calendar, the June calendar to go by.
 2       Q.   Did you ever have a problem with not receiving

 3    a TPI within the 95 days in order to get a doctor's
 4    claim submitted?
 5       A.   Not that I recall, no.
 6       Q.   Okay.  I'm handing you Exhibit 23.
 7       A.   (Witness reviewing document).  Okay.
 8       Q.   This is an e-mail sent from Stacy Riddler to
 9    you and others; is that correct?
10       A.   Yes.
11       Q.   And it was also sent to Dr. Malouf?
12       A.   Yes.
13       Q.   And this was sent on October 5th, 2007?
14       A.   Yes.
15       Q.   And it's regarding Dr. Olson's TPI number?
16       A.   Yes.
17       Q.   Do you recall who Dr. Olson was or is?
18       A.   No, I don't recall who he was.
19       Q.   Okay.  Do you recall if Dr. Olson was a general

20    dentist or an orthodontist?
21       A.   I don't recall.
22       Q.   Right underneath where it says in big letters
23    "YEE HAW & WOO HOO" it states that:  "Becky is starting

24    to enter his claims right now as we speak and will do as

25    much as she can."

Page 175

 1       A.   Okay.
 2       Q.   Do you have any recollection of entering a
 3    large or any health claims for Dr. Olson?
 4       A.   The whole billing team would.  It wasn't just
 5    me specifically.
 6       Q.   Do you see where it says:  "His TPI # for
 7    FW-Town Center is" and then it lists the number and a

 8    couple of dates there.
 9       A.   Yes.
10       Q.   Do you know what it means by enroll date?
11       A.   I'm -- I'm assuming the date that he was
12    enrolled with TMHP.
13       Q.   Okay.
14       A.   That's the date, like the date she submitted
15    his paperwork, I'm assuming.
16       Q.   Okay.  Do you know -- well, actually, before I
17    move on.  It looks like -- this e-mail was on October
18    5th, correct?
19       A.   Yes.
20       Q.   Of 2007.  And the enrolled date it says 10/4 of
21    2007.  So it was just the day prior to receiving this
22    e-mail.  Does that refresh your memory at all as to what

23    it might mean?
24       A.   No.
25       Q.   Okay.  How about the effective date of 5/18/07,
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 1    do you know what effective date means?
 2       A.   I'm assuming it was effective date for the TPI
 3    number.
 4       Q.   Okay.  Does that indicate to you that Dr. Olson

 5    might have been seeing patients going as far back as May

 6    of 2007?
 7       A.   Oh, I don't -- I don't know.  That's just the
 8    effective date that Medicaid gave them.  Because even if

 9    you put in the application for TMHP a certain date, they

10    would make his effective date like so many months back.

11       Q.   Okay.
12       A.   So I don't -- I don't know.  I can't -- I can't
13    answer that question.
14       Q.   So -- so the claims that you are entering that
15    are referenced in this e-mail, do you have any
16    indication as to when Dr. Olson might have seen those

17    patients or what range it was covering of time that
18    Dr. Olson was seeing patients?
19       A.   No.
20       Q.   Do you recall Dr. Olson's claims being denied
21    at all for being untimely?
22       A.   No.
23       Q.   I'll show you Number 24.
24       A.   (Witness reviewing document).  Okay.
25       Q.   Okay.  Ms. Espinoza, have you had a chance to
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 1    look at Exhibit 31 (sic)?
 2       A.   Yes.
 3       Q.   And does your name appear --
 4       A.   Exhibit 24?
 5       Q.   I'm sorry, Exhibit 24.
 6       A.   Okay.
 7       Q.   Does your name appear as a recipient of all the
 8    e-mails listed on this page?
 9       A.   Yes.
10       Q.   And they were all sent on July 7, 2008?
11       A.   Yes.
12       Q.   One is from Marsha Flanagan at the top,
13    correct?
14       A.   Correct.
15       Q.   And the middle is from Lisa Buchanan.
16       A.   Correct.
17       Q.   And the bottom is Diana Loft; is that correct?
18       A.   Correct.
19       Q.   Okay.  And the middle -- the middle e-mail --
20    and I'm sorry.  These all reference the subject of TMHP

21    direct deposit 7/10/2008; is that right?
22       A.   Yes.
23       Q.   Okay.  In the middle e-mail Lisa says:  "This
24    is way too low.  What do you think attributed to this?"

25                   Did I read that accurately?
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 1       A.   That's what it says, yes.
 2       Q.   And the top e-mail from Marsha Flanagan gives

 3    six numbers or six -- six things, correct?
 4       A.   Mm-hmm, correct.
 5       Q.   And these are all -- what are -- what's your
 6    understanding of what Marsha Flanagan is communicating

 7    in this e-mail?
 8       A.   Other than that she's just letting everybody
 9    know what claims we're holding --
10       Q.   Okay.  And --
11       A.   -- until they get a TPI number.
12       Q.   And how does that relate to the deposit from
13    TMHP?
14       A.   There is not -- I mean, I don't know.
15       Q.   You have no -- you have no opinion as to how
16    holding claims affects the TMHP deposit?
17       A.   Well, of course.  You don't have no income.  I
18    mean, you have nothing coming in.  Of course it's going

19    to affect the deposit because you are holding until
20    you're supposed to submit them.
21       Q.   Okay.
22       A.   Is that what you're asking me, sir?  I'm just
23    really confused --
24                   MR. CANALES: You answered the question.

25                   THE WITNESS: Okay.
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 1                   MR. CANALES: Forgive me for interrupting.

 2                   THE WITNESS: Oh, no.  That's okay.
 3                   MR. CANALES: I'm trying to get you out of

 4    here.
 5                   THE WITNESS: Yes.
 6       Q.   (BY MR. REINSTEIN)  I'm going to hand you

 7    Exhibit 25.
 8       A.   (Witness reviewing document).  Okay.
 9       Q.   Have you had a chance to look through this
10    e-mail?
11       A.   Yes.
12       Q.   And this is an e-mail that you received,
13    correct?
14       A.   Correct.
15       Q.   And it was sent on August 7, 2008?
16       A.   Correct.
17       Q.   And it was sent by Marsha Flanagan?
18       A.   Yes.
19       Q.   The last paragraph it states that -- does it
20    state that there are certain doctors who don't have
21    Medicaid numbers yet?
22       A.   Yes.
23       Q.   And the claims were being held for doctors
24    without a number; is that right?
25       A.   That's correct.
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 1       Q.   And who -- who actually holds the claims?  How

 2    are claims held exactly?
 3       A.   They were put on a cabinet and just sat there
 4    until we got a TPI number.  In a filing cabinet, a
 5    locked filing cabinet.
 6       Q.   Were they entered into any sort of electronic
 7    system in any way while they were being held or was it

 8    just hard copy papers that you were holding on to?
 9       A.   It was just hard paper copy.  Well, I mean --
10    again, we received it from the office, whatever the
11    office entered.  You know, they entered that office and

12    then we received the claim.
13       Q.   And then ultimately it would be -- you get the
14    go ahead to go out.
15       A.   Correct.
16       Q.   And who -- who would -- how would you get the

17    go ahead typically?
18       A.   Usually Stacy would tell Lisa, Lisa would tell
19    me or Stacy would tell me:  Okay.  You all can go ahead

20    and start billing.  They would just let me know what to

21    bill.  What claims we can submit, who got TPI numbers

22    for which offices and we would submit them.
23       Q.   Okay.  I'm handing you what's been marked as
24    Exhibit 26.
25       A.   (Witness reviewing document).  Okay.
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 1       Q.   This is an e-mail that was received by you; is
 2    that right?
 3       A.   Received by me?
 4       Q.   Yes.
 5       A.   What exhibit are you on?
 6       Q.   Exhibit 26.
 7       A.   No, it was not received by me.  It was received
 8    from Marsha.
 9       Q.   Marsha sent the e-mail, right?
10       A.   Right.  Oh, did I receive it?
11       Q.   Yes, did you receive it?
12       A.   Yes, I did receive it.  I'm sorry.
13       Q.   That's okay.
14       A.   I'm so sorry.  I misunderstood you.
15       Q.   No, not a problem.
16       A.   Yes.
17       Q.   And it was also sent to Lisa Buchanan,
18    Priscilla Gonzalez and Dr. Malouf; is that right?
19       A.   Correct.
20       Q.   And the subject is:  "Pending Medicaid numbers

21    for new doctors"?
22       A.   Correct.
23       Q.   And again, it looks like this is an e-mail
24    indicating that claims were being held; is that right?
25       A.   Correct.
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 1       Q.   And the reason that they were being held was
 2    because those doctors had not yet received a TPI; is
 3    that right?
 4       A.   That's correct.
 5       Q.   And again, this is the policy that was in place
 6    the entire time you were at All Smiles?
 7       A.   Correct.
 8       Q.   And to your knowledge was this -- strike that.
 9                   MR. REINSTEIN: How are we on time on this

10    tape?
11                   THE VIDEOGRAPHER: About 10 minutes.

12       Q.   (BY MR. REINSTEIN)  I hand you Exhibit 27.

13       A.   (Witness reviewing document).  Okay.
14       Q.   Okay.  This is an e-mail that you sent?
15       A.   Yes.
16       Q.   And you sent it to Lisa Buchanan and Monica
17    Teague?
18       A.   Yes.
19       Q.   And you -- it was sent on November 1st, 2007?

20       A.   Yes.
21       Q.   And the subject is "Lewisville Ortho Claims";
22    is that correct?
23       A.   Correct.
24       Q.   And the e-mail states:  "Do you want Monica to

25    charge out LWSV ortho under Dr. Malouf using his Irving
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 1    # or are we going to wait until Dr. Jamesen receives a

 2    Medicaid number?"
 3                   Did I read that accurately?
 4       A.   Yes, you did.
 5       Q.   LWSV is Lewisville?
 6       A.   That's correct.
 7       Q.   Okay.  To your knowledge was Lewisville ortho

 8    work charged out under Dr. Malouf?
 9       A.   If I asked a question, I don't know what their
10    answer was.
11       Q.   Okay.  That's fair.  Why was this even a
12    question?
13       A.   I don't know.
14       Q.   You've testified pretty consistently today that
15    work should be billed under the person who performed

16    that work; is that accurate?
17       A.   That's -- you're completely right, yes.
18       Q.   And I'm trying to determine why you would even

19    possibly ask if something that's done by Dr. Jamesen
20    should be charged under Dr. Malouf.
21       A.   I'm not going to answer that question.
22       Q.   I'm sorry?
23       A.   I mean, I don't -- what do you want me to
24    answer?  I mean, what -- "do you want Monica to
25    charge" -- obviously because they asked me to do
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 1    something.
 2       Q.   Okay.  Well, who's "they"?
 3       A.   My directors or director.
 4       Q.   So that would be Lisa or Marsha Flanagan?
 5       A.   Exactly.
 6       Q.   Okay.
 7       A.   Whoever it was at that time.
 8       Q.   Did you ever push back to them and say this --
 9    you can't bill under Dr. Malouf for work that Dr. Malouf

10    did not do?
11       A.   I don't know if Dr. Malouf was at the office,
12    so I can't -- I mean, I don't know if it was being
13    billed wrong or not.  I wasn't at the office.  Again,
14    the claim tech came to us.  We billed it.  Whatever my

15    directors told me to do, that's what I did.
16       Q.   Okay.  That's fair.
17       A.   And that's what I directed all my other staff
18    to do.
19       Q.   Under what circumstance would it be appropriate

20    to bill out work done by Dr. Jamesen under Dr. Malouf?

21       A.   If Dr. Malouf was present with that -- with
22    Dr. Jamesen.
23       Q.   And when you say "present with Dr. Jamesen,"

24    what do you mean by that exactly?
25       A.   Supervising.
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 1       Q.   What do you mean by supervising?
 2       A.   They had to supervise the new doctor on board.

 3       Q.   Okay.  And, I mean, supervise can have a lot of

 4    different meanings, obviously.  Do you mean that
 5    Dr. Malouf had to be physically present with Dr. Jameson

 6    or do you mean supervise in the sense that, well, he's
 7    the boss so he's supervising her?
 8       A.   No, present.
 9       Q.   So your position is physically present in the
10    office.
11       A.   Correct.
12       Q.   Okay.  Were you ever expressly directed by
13    anybody to bill work under Dr. Malouf that some other

14    doctor had done?
15       A.   Yes.  If Dr. Malouf was -- I mean, if they told
16    me to.  I mean, I'm doing what they told me.  I don't
17    know.
18       Q.   No, I understand that and I just -- just trying
19    to ask the question and I want you to give an honest
20    answer.
21                   Do you recall how often that happened
22    where you were directed by somebody to bill work under

23    Dr. Malouf that had been performed by somebody else?

24       A.   Whatever the claim came, again, that's what we

25    billed.  I mean, if it was under Dr. Malouf, that's what
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 1    we billed.  If it was under Dr. Jamesen, that's what we

 2    billed.  However we received the claim in our billing
 3    office is how we billed it.
 4       Q.   Okay.
 5       A.   To change something, no.  Whatever -- however

 6    the claim came to us, that's what we did.
 7       Q.   Okay.  And I had asked you a couple questions
 8    prior, if you had ever received any directives from
 9    anybody and you seem to indicate that you had.
10       A.   I must have misunderstood you then --
11       Q.   Okay.
12       A.   -- because we received the claim in the office
13    and however the claim -- whatever doctors on the claim,

14    that's what we submitted --
15       Q.   So that's the --
16       A.   -- so I misunderstood you.
17       Q.   So is that the only instruction that you ever
18    received was bill what's on the claim that comes to you?

19       A.   Yes.
20       Q.   So if you were -- if your position is you would
21    simply bill what you received, why would you need to ask

22    the question about whether these claims should be billed

23    under Jamesen or Malouf?
24       A.   Because if Dr. Malouf was present do I put them

25    under him.  Was he -- she didn't have a TPI number, I'm
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 1    assuming.
 2       Q.   But you're saying --
 3       A.   I don't --
 4       Q.   But what you're telling me, Ms. Espinoza, is
 5    you would only bill what was sent to you from the front

 6    office, right?
 7       A.   Right.  Correct.
 8       Q.   So why are you asking this question then that's

 9    in the exhibit --
10       A.   Well, again --
11       Q.   -- Exhibit 27?
12       A.   -- this is ortho.  This is ortho, so here I go
13    back again.  Monica did ortho so I don't know.  I mean,

14    if it's -- if there's a question that Monica asked me,
15    wanted me to ask them, that's what I did.
16       Q.   Okay.  Did you supervise Monica?
17       A.   Yes.
18       Q.   Did you instruct Monica to bill out the claim
19    exactly as it came over from the local offices?
20       A.   Yes.
21       Q.   Okay.  So --
22       A.   That's the way she -- I don't -- I don't know.
23       Q.   Well, ma'am, I'm asking you what you told her,

24    okay?
25       A.   You're asking me something from 2007.  Do you
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 1    think I recall that?
 2       Q.   I think it's possible.
 3       A.   No.
 4       Q.   Ms. Espinoza, I just want to ask this again to
 5    make sure we are on the same page here.  What reasons

 6    would you have to question who performed services as a

 7    biller at corporate, or someone in charge of billing at
 8    corporate, if all the corporate billing department was
 9    doing was taking the information that was on the claim

10    that the local office submitted and it's the
11    responsibility of the local office to put the correct
12    doctor down on the form?
13       A.   Repeat that question.
14                   MR. REINSTEIN: Would you read it back?  I

15    want to make sure it's the same as how I said it.
16                   (Requested portion was read)
17       A.   I don't know.
18       Q.   (BY MR. REINSTEIN)  Okay.  I'm going to hand

19    you what's been marked as Exhibit 28, Ms. Espinoza.

20       A.   (Witness reviewing document).
21       Q.   Have you had a chance to take a look at that?
22       A.   I sure did.
23       Q.   Okay.  This is an e-mail from Stacy Riddler?
24       A.   Yes.
25       Q.   And it's sent to you and Monica Teague?
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 1       A.   Yes.
 2       Q.   And it's regarding Erin Jameson's TPI number?

 3       A.   Yes.
 4       Q.   And this e-mail and this exhibit was sent
 5    approximately three weeks after the e-mail we were just

 6    looking at on Exhibit 27; is that right?
 7       A.   Yes.
 8       Q.   Okay.  And the number says -- excuse me.
 9    The -- Ms. Riddler states in the e-mail:  "I have her #
10    back.  Remember she is the orthodontist that works at

11    LEW but we do everything under the Irving #.  Becky says

12    you have been charging out under Dr Malouf until we got

13    her #.
14                   "It Is for Irving location 1479404-09 and
15    her TPI ... is 1867954-01."
16                   Did I read that accurately?
17       A.   Yes, you did.
18       Q.   Okay.  It states here that everything was being
19    charged out under Dr. Malouf until you got Dr. Jameson's

20    TPI; is that correct?
21       A.   That's what it states.
22       Q.   Okay.  And what is your understanding of why
23    that was happening?
24       A.   Because he was present.
25       Q.   Why does it say:  "We have been charging under
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 1    Dr. Malouf until we got her #" as opposed to --
 2       A.   I can't answer that question, sir.  I'm not in
 3    her mind.
 4       Q.   Did you ever confirm that Dr. Malouf was
 5    actually present with Dr. Jamesen during that time
 6    period in November of 2007?
 7       A.   Did I ever --
 8       Q.   Confirm that Dr. Malouf was actually present at

 9    the Lewisville location with Dr. Jamesen for all the
10    claims --
11       A.   I don't know.  I didn't work in that office.
12       Q.   Well, I'm asking if you confirmed it in any
13    way.  Did you call up the office manager to see if
14    Dr. Malouf was there?
15       A.   No, because, again, whatever is on the claim.
16       Q.   Did you ask Dr. Malouf if he was there?
17       A.   No.  I have no reason to.  What --
18       Q.   Well, you're the one who says --
19       A.   That's what she says.  I'm not the one.
20       Q.   No. You're -- I'm sorry.
21       A.   That's what she stated.
22       Q.   You know, you are -- you are right.
23    Ms. Riddler states that you said you had been charging

24    out under Dr. Malouf.
25       A.   That's what she stated.
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 1       Q.   And do you have any reason to think that this
 2    e-mail is inaccurate in any way?
 3       A.   That's 2007.  I can't answer that.  I mean, I
 4    don't -- I don't remember this e-mail.
 5       Q.   I understand that but do you have any reason to

 6    believe that it's inaccurate, that things were not being

 7    charged out under Dr. Malouf for work that was done by

 8    Dr. Jameson?
 9       A.   No.
10                   MR. REINSTEIN: Let's go off the record
11    here.
12                   THE VIDEOGRAPHER: We are off the record

13    at 1:31 p.m.  End of Disk No. 3.
14                   (Recess from 1:31 to 1:47)
15                   THE VIDEOGRAPHER: Stand by.  Back on the

16    record at 1:47 p.m.  Beginning of Disk Number 4.
17       Q.   (BY MR. REINSTEIN)  Okay.  Ms. Espinoza, I'm

18    going to hand you what we've marked as Exhibit 29.
19       A.   (Witness reviewing document).  Okay.
20       Q.   Okay.  Ms. Espinoza, this exhibit is an e-mail
21    from -- it says Litaa, L-i-t-a-a.  Do you know if that's
22    somebody named Lita with the last name A?
23       A.   Yeah, I know who she is.
24       Q.   Is that who L-i-t-a-a would be?
25       A.   Yes, mm-hmm.
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 1       Q.   Okay.  And it was sent to it looks like Marsha
 2    Flanagan and it was copied to you and Lisa Buchanan?

 3       A.   Correct.
 4       Q.   And the date that it was sent was January 8th
 5    of 2009; is that right?
 6       A.   Yes.
 7       Q.   And the subject line says, "Dr. Mik," M-i-k; is
 8    that correct?
 9       A.   Yes.
10       Q.   Do you recall who Dr. Mik is?
11       A.   I have no idea who he is.
12       Q.   Okay.  Do you know if he was an orthodontist or

13    dentist?
14       A.   I have no idea who he is, honest.
15       Q.   Okay.  The body of the e-mail references two
16    patients; is that right?
17       A.   That's what it states, yes.
18       Q.   Okay.  And it states that Monica filed claims
19    and they were filed under Dr. Malouf; is that right?
20       A.   That's what it states.
21       Q.   And Litaa also states when she got one of the
22    claims and asked how to file it she was told to do so
23    under Dr. Malouf; is that right?
24       A.   That's what it says, yes.
25       Q.   Okay.  Do you know who might have given that
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 1    direction to Litaa?
 2       A.   I would assume Monica because she is the one
 3    that was filing the claims.
 4       Q.   Okay.  And then the e-mail states:  "Becky did
 5    say that Monica was suppose to change them if she did I

 6    don't know."
 7                   Did I read that accurately?
 8       A.   Yes, you did.
 9       Q.   Okay.  And do you recall talking to Monica
10    about changing claims?
11       A.   No.  Becky said -- did say that Monica was
12    supposed to -- all this is stating is that Monica was
13    supposed to change them.
14       Q.   Mm-hmm.
15       A.   It's not saying anything about that I said to
16    do anything.  I'm just stating that what Monica had said

17    is what I'm reading.
18       Q.   Well, the e-mail states that you said that
19    Monica was supposed to change them.  Whether that was

20    because you had directed her or some other reason --
21       A.   Yeah.
22       Q.   -- is unclear, correct?
23       A.   Correct.
24       Q.   Okay.  If something was inadvertently billed
25    under Dr. Malouf that should have been billed under a

Page 194

 1    different doctor, was there a way to change that claim

 2    to make it accurate?
 3       A.   As far as ortho?  I mean --
 4       Q.   Ortho or --
 5       A.   -- any -- anything?
 6       Q.   Ortho or general dentistry.
 7       A.   Was this submitted -- I mean, I don't -- I
 8    don't know.  Because of the simple fact that we
 9    submitted claims through Emdeon to --
10       Q.   Well --
11       A.   If -- if we were doing these by hand, yes,
12    there is a way.
13       Q.   Okay.
14       A.   If we were manually submitting them.  If we
15    were doing these electronically there's not a way.
16       Q.   So you're saying there is no way you can inform

17    either Emdeon or --
18       A.   No.
19       Q.   -- or Medicaid directly that an inadvertent
20    mistake had happened --
21       A.   Yes.
22       Q.   -- and you needed to correct it.
23       A.   Yes.  You can -- yes.
24       Q.   That's what I was asking you.
25       A.   Yes.
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 1       Q.   So if something was accidentally billed
 2    under --
 3       A.   Yes.
 4       Q.   -- Dr. Malouf and it should have been billed
 5    under say Dr. Mik --
 6       A.   Mik.
 7       Q.   -- there was a way that --
 8       A.   Yes.
 9       Q.   -- the State could be contacted and it can be
10    corrected so that Dr. Mik was on there instead of
11    Dr. Malouf, right?
12       A.   Yes.
13       Q.   Okay.  Do you recall that ever happening where

14    the State was contacted and claims were corrected
15    because of an inadvertent wrong doctor put down?
16       A.   No, I don't recall.
17       Q.   And it looks like from this e-mail somebody
18    told Litaa that she was supposed to file claims under
19    Dr. Malouf; is that right?
20                   MR. CANALES: Objection.
21       A.   I mean, that's what this states.
22       Q.   (BY MR. REINSTEIN)  Were you ever given any

23    sort of similar direction at any time?
24       A.   Similar direction --
25       Q.   From what Litaa states here.  I'm not -- I'm
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 1    not asking you whether what Litaa states here is
 2    accurate or not, but Litaa does make a statement that
 3    she was told to file claims under Dr. Malouf.  And I'm

 4    asking you were you ever given any sort of similar
 5    direction from anybody?
 6       A.   The -- I'm going to go back again to we
 7    received the claims.  However the claims were received

 8    is what we submitted.
 9       Q.   Okay.  I'm handing you what has been marked as

10    Exhibit 30.
11       A.   (Witness reviewing document).  Okay.
12       Q.   Okay.  The -- I just want to go through what
13    these e-mails are --
14       A.   Mm-hmm.
15       Q.   -- who they're -- who they're to -- they're
16    from.
17                   The bottom e-mail looks like you sent to
18    Lisa Buchanan?
19       A.   Yes.
20       Q.   And it looks like it was sent on June 17, 2008;
21    is that right?
22       A.   Yes.
23       Q.   And the subject line is:  "FYI:  Billing under
24    Dr. Malouf for Ortho Arlington."
25                   Did I read that correctly?
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 1       A.   Yes.
 2       Q.   Okay.  Then in the middle there is a spot where

 3    it looks like Lisa Buchanan said, "see below."  Do you

 4    see that?
 5       A.   Okay.  Yes.
 6       Q.   And then above that looks like it's an e-mail
 7    Dr. Malouf to Lisa Buchanan; is that accurate?
 8       A.   That's correct.
 9       Q.   And it looks like it is regarding the same
10    subject line as the e-mail that you originally sent to
11    Lisa; is that correct?
12       A.   Yes.
13       Q.   Let's talk about now the bottom e-mail, okay?
14       A.   Okay.
15       Q.   The one -- the one that you sent.  And I was
16    thinking ahead so forgive me if I already asked you
17    this, but this was sent on June 17th of '08?
18       A.   Mm-hmm.
19       Q.   And the one that Dr. Malouf sent was on June
20    18th of 2008?
21       A.   Okay.
22       Q.   Doug -- it says -- your e-mail states:  "Doug
23    informed me, which I knew already some of the Ortho

24    charts were billed under Dr. Malouf but that Dr. Shobe

25    signed the treatment notes."  So let's look at that
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 1    sentence here.  Who is Doug?
 2       A.   I don't remember who he is.
 3       Q.   Is that somebody who would have been an All
 4    Smiles employee or is that somebody --
 5       A.   I honestly don't remember who Doug is.
 6       Q.   Okay.
 7       A.   I have no idea who Doug is.
 8       Q.   All right.  It states that:  I already --
 9    "which I knew already some of the Ortho charts were
10    billed under Dr. Malouf but that Dr. Shobe signed the

11    treatment notes."
12       A.   Okay.
13       Q.   How did you know that charts were billed under

14    Dr. Malouf but that Dr. Shobe had signed the notes?
15       A.   Because the office would tell me.
16       Q.   Why would the office tell you?
17       A.   I don't know.  I mean, you're asking -- I don't
18    know.
19       Q.   Well, what reason would they have to tell you
20    when they would normally just submit -- they would
21    normally just submit a claim, right?
22       A.   I don't know.  I can't answer that question.
23       Q.   Do you have any inclination as to how you would

24    have known and why -- and I guess, I'm sorry, why the

25    office would have told you that Dr. Shobe signed the
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 1    treatment notes but it was billed under Dr. Malouf?
 2       A.   I don't -- I'm trying to figure out who Doug
 3    is.  That's what I'm trying to remember to why -- so I
 4    can answer this question correctly on why I sent -- or

 5    why I sent this e-mail.  I don't know.  I can't answer
 6    it.  I mean...
 7       Q.   Well, it goes --
 8       A.   I can't -- I don't -- I mean --
 9       Q.   The e-mail goes on to state:  "I told him," and
10    I assume that's Doug that you're referring to --
11       A.   Mm-hmm.
12       Q.   -- "because sometimes Dr. Malouf will be at
13    that location training, over seeing that dentist's
14    work so therefore we billed it under Dr. Malouf."
15                   Did I read that accurately?
16       A.   Yes, you did.
17       Q.   Okay.  Did somebody tell you to say that to
18    this Doug person, whoever Doug is?
19       A.   No.  I mean, not that I recall.  I mean, this
20    is -- I don't recall.  I don't remember this, why the --
21       Q.   Okay.
22       A.   Why I wrote this in the e-mail.
23       Q.   So do you know if it's true that -- whether
24    Dr. Malouf was at the location training, overseeing a
25    dentist work?
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 1       A.   Yeah.  He -- he has -- he had to be there
 2    training when new -- a new orthodontist or new dentist

 3    would come on.
 4       Q.   Is it your understanding that Dr. Malouf
 5    trained every dentist who worked at All Smiles?
 6       A.   That I do not know.  I would assume yes.
 7       Q.   So how do you know that Dr. Malouf would have

 8    to have been there training a new dentist?
 9       A.   Because that's what I've been told.
10       Q.   Okay.
11       A.   I wasn't there.  I couldn't tell you.  I mean,
12    that's just what I have been told what the standard
13    procedure was, I guess.
14       Q.   Who would --
15       A.   You know.
16       Q.   -- typically give you that information?  Would
17    that be something from Lisa?
18       A.   Lisa.
19       Q.   Okay.  The e-mail goes on to say:  "Doug
20    informed me that in section 19.24 in the TMHP manual it

21    states the treating dentist is who it needs to be billed
22    out under."
23                   Did I read that accurately?
24       A.   Yes, you did.
25       Q.   Okay.  Is that something that you had already
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 1    known at that time in 2008, that the treating dentist is
 2    who it should be billed out under?
 3       A.   No.  It looks like Doug informed me.
 4       Q.   Okay.
 5       A.   That's what I put, "Doug informed me" and I
 6    didn't know prior to that.  I mean --
 7       Q.   Okay.  Were you ever told otherwise prior to
 8    receiving this -- having this conversation with Doug?
 9       A.   No, because it's not a subject that I recall
10    ever coming up or --
11       Q.   Okay.  The final sentence of that e-mail says:
12    "Should I have told him," and the "him," again, is Doug;

13    is that correct?
14       A.   Mm-hmm.
15       Q.   "Should I have told him the real reason why it
16    was billed that way?"
17                   Did I read that accurately?
18       A.   Yes, you did but I don't know what I meant by
19    that.
20       Q.   Well, does that mean that the reason that you
21    gave Doug is not the real reason why --
22       A.   No, I --
23       Q.   -- it was billed that way?
24       A.   Sir, again, I don't -- I don't remember why I
25    would have wrote that.  I don't know.
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 1       Q.   Well, whether -- you don't know why but you did

 2    write it; is that right?
 3       A.   Yes.  That's correct.  I mean --
 4       Q.   And you must have had some reason at the time,

 5    correct?
 6       A.   At the time, mm-hmm.
 7       Q.   So at --
 8       A.   Obviously.
 9       Q.   At the time in 2008 you knew that there was
10    some reason other than Dr. Malouf was at the location

11    training and overseeing the dentist's work, correct?
12       A.   Correct.
13       Q.   But as we sit here today you have no clue what
14    that reason is?
15       A.   What was --
16       Q.   Okay.  You gave Doug a reason why work done by

17    Dr. Shobe was billed under Dr. Malouf, right?
18       A.   Yes.
19       Q.   And that reason you gave him was that
20    Dr. Malouf will be at the location training and
21    overseeing the dentist's work, right?
22       A.   Yeah, and I'm assuming that he was there.
23    That's why I told him that.
24       Q.   Okay.  The last sentence of your e-mail says:
25    "Should I have told him the real reason why it was
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 1    billed that way?"
 2       A.   That way.  I don't -- I don't know why I wrote
 3    that.  I don't know what reason why I would write that.

 4       Q.   Well, is it --
 5       A.   What -- "Should I" --
 6       Q.   -- accurate to say --
 7       A.   -- "have told him the real reason why it was
 8    billed that way?"
 9       Q.   Is it accurate to say that there is some reason
10    other than the reason you gave Doug?
11       A.   There shouldn't be.  I don't know.  There
12    shouldn't be.  I mean, if I -- I mean, I told him
13    what -- what happens, period.
14       Q.   But then you qualified it by saying I should
15    have told him the real reason.
16       A.   I don't know why I wrote that.
17       Q.   Well, typically when you write e-mails do you
18    state one thing and then -- strike that.
19                   Can you think of any legitimate reason why
20    work would be billed under Dr. Malouf other than what

21    you claim the reason --
22       A.   Just what I --
23       Q.   -- that he was treating?
24       A.   Just what I --
25       Q.   Or, excuse me, he was -- he was training.
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 1       A.   Just what I stated.
 2       Q.   And as we sit here today you have absolutely no

 3    recollection of why you wrote:  "Should I have told him

 4    the real reason why it was billed this way"?
 5                   MR. CANALES: Objection.
 6       A.   That's correct.
 7                   (Witness reviewing document).  Okay.
 8       Q.   (BY MR. REINSTEIN)  Is this an e-mail that you

 9    sent on October 2nd, 2007?
10       A.   That's what it shows, yes.
11       Q.   Okay.  And the individuals -- this is the one I
12    was trying to talk about earlier.
13       A.   Okay.
14       Q.   Karen Kress, Laura Cervantes, Monica, Priscilla

15    and Jeannie spelled J-e-a-n-n-i-e?
16       A.   Yes.
17       Q.   Who are -- who are those people?
18       A.   I think they were -- I think they were billers.
19    Mm-hmm.
20       Q.   So those would have been individuals that you
21    supervised?
22       A.   Yes.
23       Q.   And also copied is Diana Loft and Lisa
24    Buchanan; is that right?
25       A.   Mm-hmm.
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 1       Q.   And I'm not sure that I asked you yet.  Who was

 2    Diana Loft?  What was her position?
 3       A.   I think she was Lisa's assistant, I think.  I'm
 4    not positive, or Stacy's.
 5       Q.   Did she have any -- any role in the billing and
 6    collections process that you recall, at least during the
 7    time that you were in the collections area?
 8       A.   I don't know.  Everybody's position changed so

 9    much.  We did a lot of multiples of things, so I can't
10    answer that question.
11       Q.   Okay.  And is this e-mail describing the
12    process for how to post payments that you were -- we

13    kind of discussed earlier?
14       A.   Yes.
15       Q.   What is a recoupment?
16       A.   Whenever Medicaid recoups money that should not

17    have been paid.
18       Q.   How would that go about happening?
19       A.   If we accidentally billed out -- I know there
20    was an incident when we accidentally billed out
21    retainers and -- that we would call Medicaid and tell
22    them no, we didn't mean to bill out the retainers, that
23    was an accident.  The wrong procedure code was billed

24    out and so we would tell them to recoup the payment.

25       Q.   So if an error, like billing out the wrong

Page 206

 1    procedure code was identified, excuse me, that Medicaid

 2    could have been contacted in order to correct that
 3    error?
 4       A.   Yes.
 5       Q.   And during the -- this process of posting
 6    payments -- and, again, posting payments is going
 7    through the R&S reports and matching them up to the

 8    claims that were submitted?
 9       A.   We don't match them up, we just post whatever

10    is in the R&S report.
11       Q.   Okay.  I thought -- and maybe I misheard you
12    earlier.  I thought you had said something along the
13    lines of you would make sure that the balances
14    matched --
15       A.   Right.
16       Q.   -- on the patient ledger versus the R&S report?
17       A.   Right.  That's correct.
18       Q.   Okay.  But is the payment then matched to
19    specific claims or is it just a whole number taken off
20    of the --
21       A.   Have you ever seen an R&S report?  Do you know

22    how they are?
23       Q.   I don't know if I've seen what you've seen.
24       A.   Okay.  Well, I mean, each individual patient,
25    you know, they have the procedures, however many file
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 1    line items, however many it is, they have a total for
 2    that.
 3       Q.   Mm-hmm.
 4       A.   So you find that patient in the system in
 5    Dentrix and you post a payment to that patient.
 6       Q.   So let's say a payment for $1,000 that covers
 7    five services.
 8       A.   Right.
 9       Q.   Let's just say as an example.
10       A.   Exactly.
11       Q.   So then you would just post 1,000 or would you

12    post each individual piece of those five claims?
13       A.   What -- whichever each line was, we post that
14    amount to each line item.
15       Q.   Okay.
16       A.   It is itemized billing --
17       Q.   Okay.
18       A.   -- is what's it's called.
19       Q.   So it's itemized one procedure code for one
20    payment, right?
21       A.   Right.
22       Q.   So -- so during the process then of posting
23    then are you -- are you reconciling what -- the claims

24    that were billed out versus what came in or is it simply

25    we are just entering in the line items on the R&S report

Page 208

 1    as they come and the system handles the --
 2       A.   Exactly.
 3       Q.   Okay.  I see.
 4       A.   Just whatever comes in on the R&S report, we
 5    just post that.
 6       Q.   And then the system tells you if it balances or
 7    doesn't balance?
 8       A.   Yeah, when you run your deposit slip --
 9       Q.   Okay.
10       A.   -- after you're finished posting.
11       Q.   At any point in -- at any point in this process
12    were the doctors checking those line item claims that
13    were paid to make sure that they had actually performed

14    the work that was on those claims?
15       A.   No.
16       Q.   Okay.
17       A.   Not that I know of.
18       Q.   Handing you Exhibit 32.
19       A.   (Witness reviewing document).  Mm-hmm.
20       Q.   Is this an e-mail that you sent or e-mail chain
21    that involves you and Rosy Velasco?
22       A.   Yes.
23       Q.   Do you recall who Rosy Velasco is?
24       A.   Yes.  She -- yes.
25       Q.   Okay.  Who is she?
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 1       A.   She worked at the corporate office.  No, I
 2    don't recall.  I think -- I want to say she's a
 3    receptionist.  I don't remember.
 4       Q.   Okay.  The top e-mail, it's from you to Rosy --
 5       A.   Mm-hmm.
 6       Q.   -- sent on September 3rd, 2009.  Do you see
 7    that?
 8       A.   Yes.
 9       Q.   And the body of the e-mail states:  "Dr. Malouf

10    told me he is not refunding any insurance company for

11    payments made to us in error."
12                   Did I read that correctly?
13       A.   That's correct.
14       Q.   Do you recall being told that by Dr. Malouf?
15       A.   I'm sure he probably wanted more documentation.

16    "Dr. Malouf told me he is not refunding any insurance

17    company for" payment "made to us in error."
18                   Dr. Malouf would say stuff but still we
19    did what we were supposed to do.  He might have said

20    what he wanted to say but LeAnne is ultimately the one

21    that would sign the refund checks.  And as long as I had

22    all the documentation they are showing that, hey, they

23    paid us in error, look, here it is or -- I mean, she
24    would do the checks.
25       Q.   Okay.
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 1       A.   So really, I mean, probably that might have
 2    been one time that I asked Dr. Malouf something and he

 3    told me that because he didn't deal with it, honestly.
 4    It was LeAnne.
 5       Q.   And did -- and that's Mrs. Malouf, LeAnne?
 6       A.   Yes, mm-hmm.
 7       Q.   Did she handle refunds throughout the entirety
 8    of your time working at corporate?
 9       A.   Her and -- yeah, I think she was -- yeah.  Yes,
10    she did.
11       Q.   Okay.  Do you recall that anybody other than --

12    than Mrs. Malouf who handled that?
13       A.   I don't recall.  I don't -- I mean, I don't
14    recall.
15       Q.   And you -- and you said you don't recall
16    Dr. Malouf specifically stating this to you, not to
17    refund --
18       A.   No, not that I --
19       Q.   -- the checks --
20       A.   I mean --
21       Q.   -- in this case?
22       A.   No, I don't recall him -- I mean, if I wrote
23    it, obviously he said it to me.  And probably like,
24    again, one of the reasons -- he didn't really handle
25    refunds.  If I didn't have all the documentation there
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 1    he's not going to do a refund.  I have to make sure that

 2    everything is there before he would do -- if -- if he
 3    would even do a refund.  If he wouldn't do it, I would

 4    take it back to LeAnne.
 5       Q.   Okay.  So if -- if Dr. Malouf were to give you
 6    a direction like that and you weren't so sure if it was
 7    proper, who would you go to or would you go to anybody

 8    to -- to talk it over with somebody else?
 9       A.   I mean, I would -- I mean, I don't know, just
10    depend on what it was I might go to Lisa or to LeAnne.

11       Q.   Do you recall ever having to go to Lisa or
12    LeAnne about a directive you would receive from
13    Dr. Malouf that you weren't so sure about?
14       A.   Oh, yeah.
15       Q.   How frequently would that happen?
16       A.   Oh, I can't answer.  I don't know.
17       Q.   Is it --
18       A.   I don't recall.
19       Q.   -- a lot of times, one or two times?
20       A.   What is this leading to?  I'm not understanding
21    of why you're asking how many -- why how many times.  I

22    don't -- I don't recall.
23       Q.   I'm asking you how many times did Dr. Malouf

24    give you some sort of direction that you were unsure
25    about and then --
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 1       A.   Other --
 2       Q.   -- you went to somebody else to go confirm what

 3    you should do?
 4       A.   Not very often because I didn't really deal too
 5    much with Dr. Malouf.  Again, they wouldn't -- he was

 6    always busy out in the field.  You know, I didn't really

 7    deal too much with him.
 8       Q.   Okay.  You -- you indicated though that it had
 9    happened a couple of times, right?
10       A.   Yeah.  Yes.
11       Q.   Okay.
12       A.   So not very often.  There, that answers your
13    question.
14       Q.   Okay.  Were you involved at all with a refund
15    to Medicaid of claims that were from 2005 and 2006?

16       A.   I don't recall.  I mean --
17       Q.   A large project where you might have been asked

18    to review a bunch of files and make sure that the
19    billing was accurately reflected?
20       A.   Honestly, I don't remember.
21       Q.   Okay.  At any point were you ever asked to
22    modify a treatment note to make it match billing?
23       A.   No.
24       Q.   Were you ever asked to modify billing to make

25    it match a treatment note?
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 1       A.   No.  Not that I recall, no.
 2       Q.   Okay.
 3                   MR. CANALES: That's number what?
 4                   MR. REINSTEIN: 33.
 5       A.   (Witness reviewing document).  Okay.
 6       Q.   (BY MR. REINSTEIN)  Okay.  This is an e-mail

 7    from Lisa Buchanan sent to you; is that correct?
 8       A.   Yes.
 9       Q.   And it was sent on Wednesday, October 3rd,
10    2007; is that right?
11       A.   Yes.
12       Q.   And the subject is "auditing your staff"?
13       A.   Yes.
14       Q.   And do you recall at any point implementing a
15    plan to audit billing and collection staff?
16       A.   I don't recall.  I mean, I'm sure we did.
17    We -- of course, we had to have.
18       Q.   Do you recall what audit -- any audits might
19    have consisted of?
20       A.   The only thing I can think of is like if, say,
21    for instance, a line item didn't pay.  Are they taking
22    care of that, are they appealing it, are they
23    resubmitting it, did they miss it when they manually
24    billed it.  That's the only thing that I can think of
25    that she's talking about here, you know, as far as
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 1    auditing and doing the aging and making sure what they

 2    posted is -- is correct and that somebody is following
 3    up on a line item that wasn't paid or a claim that
 4    wasn't paid.
 5       Q.   Okay.
 6       A.   That's what I see with this.
 7       Q.   I'm going to hand you Exhibit 34.
 8       A.   (Witness reviewing document).  Okay.
 9       Q.   Okay.  Is this an e-mail that you sent to
10    members of the billing and collection staff?
11       A.   Yes.
12       Q.   And it was sent on October 4th, 2007?
13       A.   Yes.
14       Q.   And would these be the areas that you audited?

15       A.   I'm assuming, yes.  That's what I wrote down.
16    Yes.
17       Q.   Okay.  It says:  "I will be sitting down with
18    each one of you to rate your accuracy of posting
19    payments, submitting claims and your resubmits."
20                   Did I read that accurately?
21       A.   Yes, you did.
22       Q.   Okay.  What was being audited in terms of
23    claims accuracy in submitting claims?
24       A.   Again, it goes back to the beginning of this
25    deposition when I stated that we make sure that
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 1    something is not billed twice in the claim, make sure
 2    the age limit, they're within the age limits, that we
 3    bill the correct prophy code.  So that's basically
 4    what -- I mean, this is what this is, checking accuracy.

 5       Q.   Okay.  And you would check -- you would check

 6    that accuracy based on a review of what was actually

 7    entered into the system versus what was given to you

 8    from the front offices in order to enter that
 9    information into the system, right?
10                   Maybe I didn't ask that very clearly.  Let
11    me -- let me try it again.
12       A.   Okay.
13       Q.   Okay.  When it -- when it says you were
14    checking the accuracy of submitting claims, right, that

15    means you had to have something to compare it to to make

16    sure it was accurate, right?
17       A.   I don't -- no, I wouldn't say that because
18    that's -- we didn't compare to what was in the system.

19    Again, we just -- like -- like I told you, we just make
20    sure that we didn't double bill a procedure.  You know,

21    that's what I'm talking about as far as accuracy.
22       Q.   Okay.  And the third bullet point down says:
23    "I will be asking questions as far as what can and
24    cannot be billed together or questions about age
25    limits on procedures, etc....".
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 1                   Did I read that correctly?
 2       A.   Yes, you did.
 3       Q.   Is that what you were talking about before with

 4    like making sure it was an adult versus a child
 5    prophy --
 6       A.   Right.
 7       Q.   -- make sure they're the right age?
 8       A.   And you couldn't bill -- back then you couldn't

 9    bill an OHI with the FMD.  So that's what that's talking

10    about.
11       Q.   Okay.  And these individuals that you sent this
12    to, Jeannie, Karen Kress, Laurac and Pricilla --
13       A.   Mm-hmm.
14       Q.   -- did these individuals handle ortho claims,
15    general dentistry claims or both?
16       A.   I believe it was only general dentistry.
17       Q.   Okay.
18       A.   Yes.
19       Q.   I just handed you what's been marked as
20    Exhibit 35.
21       A.   (Witness reviewing document).  Okay.
22       Q.   This is an e-mail that's sent from Stacy
23    Riddler to a number of people, correct?
24       A.   Mm-hmm.
25       Q.   And I believe I see your name listed on the
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 1    second line of the "to" line; is that right?
 2       A.   Mm-hmm.
 3       Q.   And Dr. Malouf is also copied on this e-mail,
 4    along with Monica Teague, Marsha Flanagan and LeAnne

 5    Malouf, Lisa Buchanan and others, right?
 6       A.   Right.
 7       Q.   And the subject is -- it says:  "An important
 8    message from HR"; is that right?
 9       A.   Mm-hmm.
10       Q.   Do you -- having looked at this e-mail do you
11    recall anything regarding the contents of this e-mail?
12       A.   Yes.  I mean, I recall this, yes.
13       Q.   Okay.  What -- and generally what is this
14    e-mail speaking of?
15       A.   Just letting them know that -- to give
16    information that they're asking for and --
17       Q.   What -- I'm sorry.  What -- what is the -- I
18    guess the underlying reason why this e-mail was sent
19    out?
20       A.   Oh, I don't know.  You'd have to ask Stacy that
21    question.
22       Q.   Okay.  Does it say in the first paragraph:  "I
23    just wanted to send out a brief message to let you know

24    that some of you may have your offices visited by
25    members of the Medicaid Audit & Fraud Investigation
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 1    Division and/or Attorney General's Office"?
 2       A.   Okay.
 3       Q.   That's what it says?
 4       A.   Yes.
 5       Q.   Do you recall the discussion -- or that this
 6    e-mail is concerning offices being visited by the
 7    Medicaid Audit and Fraud Investigation Division and/or

 8    Attorney General's Office?
 9       A.   Yes.
10       Q.   Okay.  Did Medicaid Audit and Fraud
11    Investigation or the Attorney General's Office come
12    visit All Smiles' offices to your knowledge around June

13    2007?
14       A.   I heard that they did.  I don't recall when.
15       Q.   Okay.  Were you ever contacted in regards to
16    any audit performed by Medicaid or the Attorney
17    General's Office in let's say June, July, August 2008 --

18    excuse me, 2007?
19       A.   Was I contacted by who?
20       Q.   By anybody -- was your office visited?  Were
21    you contacted by the people that were doing those
22    audits?
23       A.   I thought I was in the corporate office by then
24    in 2007.  So no --
25       Q.   Okay.
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 1       A.   -- the question would be.
 2       Q.   Did you have any involvement with this audit in

 3    any way?
 4       A.   Not that I recall, no.
 5       Q.   Did anybody from either of those government
 6    agencies talk to you at that time that you can recall?
 7       A.   Not that I recall, no.
 8       Q.   Were you ever requested to put together any
 9    sort of materials about your job and what you do?
10       A.   Oh, I think there was something we had to
11    write, I think.  I don't remember.
12       Q.   Okay.  Other than this e-mail was --
13       A.   No.  I think Stacy submitted something of all
14    our job -- of -- yeah, of our title, what's in our
15    title, I think.  I don't remember.
16       Q.   Other than this e-mail do you recall any
17    further discussion from anybody at All Smiles regarding,

18    excuse me, this mid-2007 investigation or audit?
19       A.   I'm sorry, what was the --
20       Q.   Other than this e-mail that we're --
21       A.   Uh-huh.
22       Q.   -- looking on the exhibit, do you recall any
23    other discussion from anybody at All Smiles about that

24    audit or investigation or whatever you want to call it?

25       A.   I don't recall it, no.
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 1       Q.   Okay.  I'm handing you what's been marked as
 2    Exhibit 36.
 3       A.   Mm-hmm.  (Witness reviewing document).  Okay.

 4    Okay.
 5       Q.   Have you had a chance to read through this
 6    document?
 7       A.   Yes.
 8       Q.   And this is an e-mail that was sent from Mark
 9    Harris; is that correct?
10       A.   Yes.
11       Q.   And it was sent to Dr. Malouf, an individual
12    from Caymus Partners and Lisa Buchanan; is that correct?

13       A.   Mm-hmm.
14       Q.   And then it's copied to a number of
15    individuals, including you; is that right?
16       A.   Yes.
17       Q.   And the subject is "KBA audit"; is that right?
18       A.   Yes.
19       Q.   Do you recall discussing that audit with
20    anybody?
21       A.   No, I don't recall.
22       Q.   Do you know who KBA is?
23       A.   No, sir.
24       Q.   Do you recall why they might have been
25    auditing?
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 1       A.   No, sir.
 2       Q.   Do you recall preparing any sort of documents
 3    for KBA?
 4       A.   No, sir.
 5       Q.   Do you recall anybody from KBA talking to you

 6    about your job or what you do?
 7       A.   I don't recall, honestly.
 8       Q.   Do you recall any -- at any point during your
 9    time at All Smiles of an outside third party coming in
10    and talking to you about how you do your job and your

11    functions, things of that nature?
12       A.   I don't recall.  I mean, I don't -- I don't
13    remember seeing anybody or doing anything.
14       Q.   Do you ever recall any charts being -- being
15    involved in any sort of audit, patient charts of any
16    sort?
17       A.   Yes.
18       Q.   Okay.  I'm handing you what's been marked as
19    Exhibit 37.
20       A.   (Witness reviewing document).  Okay.
21       Q.   And this is an e-mail that you received; is
22    that right?
23       A.   Yes.
24       Q.   Lisa Buchanan sent it?
25       A.   Mm-hmm, yes.
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 1       Q.   On February 15, 2010?
 2       A.   Yes.
 3       Q.   And it states that a group of individuals were
 4    coming in for a chart audit; is that right?
 5       A.   Yes.
 6       Q.   Is this the chart audit that you recall?
 7       A.   Yes.
 8       Q.   Okay.  What do you recall about the chart
 9    audit?
10       A.   Nothing.  They were -- just had a bunch of
11    charts on the -- on the big table that they had for the
12    guys to audit or whoever that team was.  They came in to

13    audit them.
14       Q.   Do you know where those individuals were from

15    that were doing the auditing?
16       A.   No, huh-uh.
17       Q.   Do you know what types of charts that were
18    being audited?
19       A.   No.  I mean, patient charts.  I don't know
20    which -- I don't know if it was general or ortho, no, I
21    don't --
22       Q.   Sure.
23       A.   I have no idea.
24       Q.   It says that:  "You may be asked some questions

25    as to how we bill and collect, so please be ready."  Did
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 1    you prepare to answer questions about the billing and

 2    collections process?
 3       A.   I guess if they asked me.  I don't recall.
 4       Q.   Do you recall ever having a conversation with a

 5    third party about the billing and collection process?
 6       A.   No, I don't remember.
 7       Q.   While you were working at the corporate
 8    location for All Smiles were there regular meetings that

 9    were held?
10       A.   No, I don't -- I mean, I don't -- I don't
11    remember.  I don't --
12       Q.   Let me put it in these terms.  Would you
13    frequently have meetings with your supervisors, people

14    like Lisa Buchanan, Stacy Riddler, and then it might
15    be a -- were there ever meetings that were just for the

16    billing department that you recall?
17       A.   Not that I recall --
18       Q.   Okay.
19       A.   -- no.  I mean, I'm not saying there -- I
20    don't -- I don't remember.
21       Q.   If you don't remember, you don't remember.
22       A.   I don't remember.
23       Q.   Do you remember there being, I guess, larger
24    corporate, all corporate staff meetings?
25       A.   Yeah, I -- yeah, there was -- I think doctors'
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 1    meetings would be held, just not very -- I don't know
 2    how often it was.  I don't remember.
 3       Q.   Mm-hmm.
 4       A.   Or maybe that was corporate staff, maybe.  I
 5    don't remember.
 6       Q.   Okay.
 7       A.   You're asking me something I don't remember.  I

 8    don't want to say something that I don't remember.
 9       Q.   That's -- that's fine.  To the extent that you
10    did attend the meetings do you recall taking notes at
11    meetings?
12       A.   No.
13       Q.   Were there -- if -- were there typically
14    handouts at meetings?
15       A.   Yes.  I mean, yeah.  Stacy would always give a

16    handout of -- I guess.  I don't know.  If we -- I
17    don't -- I'm thinking of the office, that's what I'm
18    thinking of, the agenda that we did in the office
19    that -- when we would have a meeting like in the office,

20    in the local office, not at the corporate.
21       Q.   Okay.
22       A.   I don't -- I don't remember.
23       Q.   Let's put it in these terms.  Were corporate
24    office meetings more or less frequent than the local
25    office meetings?
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 1       A.   Yes, I would think.  I don't remember how
 2    many -- I don't -- I don't remember what meetings we had

 3    at corporate.  I don't remember if we had meetings at
 4    corporate, honestly.
 5       Q.   Okay.
 6       A.   Other than whenever we're -- they were doing
 7    the transition, okay.  I remember that one.
 8       Q.   What do you mean by the transition?
 9       A.   When the company was being sold.
10       Q.   Okay.  So after -- after Dr. Malouf had sold
11    the company you --
12       A.   Right.
13       Q.   -- remember more meetings --
14       A.   That's --
15       Q.   -- for the transition?
16       A.   That's -- they had a meeting for that.
17       Q.   Okay.
18       A.   That's what I recall.
19       Q.   During the time where Dr. Malouf was the owner

20    of All Smiles then you don't recall of any corporate
21    meetings?
22       A.   Exactly.
23       Q.   Okay.  Do you -- did you ever -- let me start
24    over.
25                   Do you recall at any point communicating
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 1    with individuals from TMHP?
 2       A.   For what?
 3       Q.   Well, I'm just asking at all first.  Do you
 4    remember --
 5       A.   I don't remember, no.  From TMHP?
 6       Q.   Yes, from -- from Texas Medicaid.
 7       A.   No.  At All Smiles?
 8       Q.   While you were at All Smiles did you ever
 9    contact people at TMHP?
10       A.   Other than I had a question or just --
11       Q.   I'm asking you whether you did or did not ever
12    contact people.
13       A.   Yes, I've contacted them.
14       Q.   Okay.  And what were the reasons why you would

15    contact them?
16       A.   For an appeal.
17       Q.   Okay.
18       A.   A question if I could bill something --
19       Q.   Okay.
20       A.   -- and they can give me that information.
21       Q.   So --
22       A.   So --
23       Q.   -- you would contact them either for appeals,
24    and that's one category.
25       A.   Right.
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 1       Q.   If you had a question about billing you would
 2    contact them.
 3       A.   Yes.
 4       Q.   Any other reasons why you would contact TMHP?

 5       A.   No.  I mean, I can't think of anything right
 6    off --
 7       Q.   Okay.
 8       A.   -- the top of my head.
 9       Q.   Now, regarding questions about billing.  What
10    types of things would you need to call TMHP for when you

11    had a question about billing?
12       A.   For instance I found out that you couldn't bill
13    the OHI with the FMD and I called and asked them why.

14       Q.   Okay.
15       A.   And they said because that's already included
16    in with the FMD.
17       Q.   Okay.
18       A.   You were supposed to give oral hygiene
19    instructions with it.  So questions like that.
20       Q.   Okay.
21       A.   When something got denied.
22       Q.   Any other particular questions you can remember

23    talking to TMHP about?
24       A.   No.  Not off the top of my head, no.
25                   MR. REINSTEIN: Let's take a quick break.
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 1                   THE VIDEOGRAPHER: Off the record at 2:34

 2    p.m.
 3                   (Recess from 2:34 to 2:40)
 4                   THE VIDEOGRAPHER: Back on the record at

 5    2:40 p.m.
 6       Q.   (BY MR. REINSTEIN)  All right.  Ms. Espinoza, I

 7    am handing you what has been marked as Exhibit 38.

 8       A.   Okay.  (Witness reviewing document).  Okay.
 9       Q.   This is an e-mail that you received,
10    Ms. Espinoza?
11       A.   Yes.
12       Q.   And it was sent from Donna Merkel; is that
13    right?
14       A.   Yes.
15       Q.   On July 17th, 2011; is that correct?
16       A.   Yes.
17       Q.   Who is Donna Merkel?
18       A.   I don't remember exactly what she did in the
19    company.
20       Q.   She was an individual who worked at All Smiles?

21       A.   Mm-hmm.  Yes.
22       Q.   Did she work in the corporate office or a local
23    office that you can recall?
24       A.   No.  She worked in the corporate office.
25       Q.   Okay.  And do you recall receiving this e-mail?
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 1       A.   No, I don't recall it.
 2       Q.   Okay.  Looking at the subject line, the subject
 3    is Richard Malouf; is that correct?
 4       A.   Yes.
 5       Q.   And it looks like from -- there is a hyperlink
 6    at the bottom e-mail here?
 7       A.   Yes.
 8       Q.   And do you recall there being news stories from

 9    WFAA regarding Dr. Malouf?
10       A.   Do I recall it?
11       Q.   Yes.
12       A.   No.  I didn't get involved in any of that.
13       Q.   Okay.  Do you recall any discussion around the

14    office about WFAA stories?
15       A.   They kept everything quiet.
16       Q.   I'm sorry.  I'm sorry.  Who is "they"?
17       A.   I mean, just -- they didn't discuss this in the
18    office.
19       Q.   Who is --
20       A.   In the corporate office.
21       Q.   Who is "they" that you are talking about?
22       A.   The employees at the corporate office.
23       Q.   Well, aren't these individuals that are listed
24    on the "to" line of the e-mail, are these primarily
25    corporate employees?
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 1       A.   Yes, they are.
 2       Q.   Okay.  And --
 3       A.   They are.
 4       Q.   And an e-mail was sent out to several corporate

 5    employees regarding a news story about Dr. Malouf?
 6       A.   Yes.  That's what this shows.
 7       Q.   Right.  And you're saying it wasn't discussed
 8    at all in the office?
 9       A.   I didn't just -- I didn't get involved in that.
10       Q.   I'm not asking if you were involved.  I'm
11    asking if you heard it discussed at any point.  I'm not
12    saying you were spreading gossip or anything like that.

13    I'm just asking if you heard of discussions regarding
14    WFAA news articles regarding Dr. Malouf.
15       A.   Did I go and look at this?  No.
16       Q.   Okay.
17       A.   It's none of my business.
18       Q.   Did you hear anybody at the office discuss it?
19       A.   I don't recall.
20       Q.   Okay.  After leaving All Smiles did you
21    continue in the dental field?
22       A.   Yes.
23       Q.   Where did you go to work after working at All
24    Smiles?
25       A.   No, I didn't continue in the dental field.  I
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 1    went to a dermatologist.
 2       Q.   Okay.
 3       A.   For three years.
 4                   What is this regarding?  Why are you
 5    asking these questions?
 6       Q.   I'm asking you what your employment was after

 7    you left All Smiles.
 8       A.   I was an office manager.
 9       Q.   Okay.  At a dermatology clinic?
10       A.   Yes.
11       Q.   What's the name of the dermatology clinic?
12       A.   Center for Skin and Cosmetic Dermatology.
13       Q.   Where is that located?
14       A.   It was in Fort Worth.
15       Q.   Center for Skin and --
16       A.   -- Cosmetic.
17       Q.   -- Cosmetic --
18       A.   -- Dermatology.
19       Q.   -- Dermatology?  Okay.  And you were there for

20    approximately three years you said?
21       A.   That's -- no, I didn't say that.
22       Q.   I thought --
23       A.   I don't recall --
24       Q.   -- you said for three years.
25       A.   -- saying that.
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 1       Q.   I'm sorry.  Maybe I thought you had said it but
 2    you didn't.  How long were you at that --
 3       A.   I was there --
 4       Q.   -- position?
 5       A.   -- that many years, but I didn't say that.  I
 6    didn't state that.
 7       Q.   Okay.  So were you there from 2012 until 2015?

 8       A.   Yes.
 9       Q.   Do you recall -- do you recall the position you
10    held after working at Center for Skin and Cosmetic
11    Dermatology?
12                   MR. CANALES: After?
13       Q.   (BY MR. REINSTEIN)  After, yes.
14       A.   Yes.
15       Q.   Okay.  What position -- what job was that?
16       A.   At Abram Dental.
17       Q.   Abram Dental?
18       A.   Yes.  Abram Dental and Orthodontics.
19       Q.   Where is that located?
20       A.   In Arlington.
21       Q.   And how long did you stay in that position?
22       A.   One year.  Wait.  Hold on.  I think I -- I
23    think I -- did I work anywhere after that?  Oh, yeah.
24    That's right.  Yeah, one year.  I'm sorry.
25       Q.   One year --
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 1       A.   I'm just thinking one year, yes.
 2       Q.   That's fine.  So do you recall approximately
 3    when in 2016 you stopped working at Abram Dental and

 4    Orthodontics?
 5       A.   I want to say May, I think.  I'm not positive.
 6    I don't remember.
 7       Q.   Around May of 2016?  And again, just a general

 8    range.
 9       A.   I'm thinking.  I can't remember.
10       Q.   Okay.
11       A.   I told you I have a bad memory.
12       Q.   Do you recall then the position you held after
13    working at Abram Dental and Orthodontics?
14       A.   Yes.
15       Q.   Okay.  And what was that?
16       A.   At Brighter Smiles Dental and Orthodontics.
17       Q.   I'm sorry.  I forgot to ask you.  What was your
18    position at Abram Dental and Orthodontics?
19       A.   Office manager.
20       Q.   And what was your position at Brighter Smiles?

21       A.   Office manager.
22       Q.   And you worked there from approximately May of

23    2016?
24       A.   No.  September 2016.
25       Q.   September 2016.  Okay.  And are you still
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 1    currently employed there?
 2       A.   No.
 3       Q.   When did you stop at Brighter Smiles?
 4       A.   What date -- what was that, 2016?
 5       Q.   Yes.
 6       A.   August 2016?  What was it, August 2017.
 7    September 2017.  September 2017, I think.
 8       Q.   Was when you stopped working at Brighter
 9    Smiles?
10       A.   Mm-hmm.
11       Q.   Okay.  And you were the office manager you said

12    for --
13       A.   Yes.
14       Q.   -- that time period?
15       A.   Yes.
16       Q.   Okay.  And after leaving Brighter Smiles did
17    you have another job after that?
18       A.   I do now.
19       Q.   Okay.
20       A.   I was unemployed -- why do you need that
21    information?
22       Q.   Ma'am, we get to ask you questions regarding
23    your background and experiences.
24                   So you --
25       A.   I think it's irrelevant to this.  I'm not -- I
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 1    don't need to give that information.  I can stop at
 2    Brighter Smiles if you want.  I don't need nobody in
 3    this room to know where I work -- currently work right

 4    now.
 5       Q.   Respectfully, ma'am, you are required to answer

 6    the questions and --
 7       A.   I don't have an attorney present to see if this
 8    is correct or not, but I do not want to give that
 9    information.  Nobody needs to know where I currently

10    work right now.
11       Q.   Well, ma'am, I'm asking you a question.  Are
12    you refusing to answer the question?
13       A.   Yes, I am.
14       Q.   Okay.  Is there a reason why you are refusing
15    to answer the question?
16       A.   Because it's nobody's business.
17       Q.   Well, ma'am, we have been asking you all about

18    your work background --
19       A.   I'm telling you --
20       Q.   -- now going back --
21       A.   -- it's none of your business.  Do not sit here
22    and harass me about where I currently work at.  It is
23    irrelevant to what is going on right now.
24       Q.   Respectfully that's not your decision to make
25    whether my questions are relevant or not.
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 1       A.   Okay.  Well, I'm sorry.  That's the decision
 2    I'm making that I'm --
 3                   MR. CANALES: She's making a decision.
 4       A.   My decision is making that I'm --
 5                   MR. CANALES: It's insignifi --
 6       A.   -- not giving you that information.
 7                   MR. CANALES: It's insignificant.  Move on

 8    to something else.
 9       Q.   (BY MR. REINSTEIN)  Okay.  How about this.

10    Without disclosing the name of the company you work at,

11    what type of industry are you in?
12       A.   Dental.
13       Q.   Okay.  What -- what type of position do you
14    hold in dental?
15       A.   I don't have to give that information.  I work
16    in the dental field.
17       Q.   You work in the dental field.
18       A.   Yes.
19       Q.   At an undisclosed clinic with an undisclosed
20    position.
21       A.   That's correct.
22                   MR. CANALES: You are arguing with her

23    now.  There is no need for this.
24       Q.   (BY MR. REINSTEIN)  Brighter Smiles is owned by

25    Dr. Malouf; is that correct?
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 1       A.   That's correct.
 2       Q.   How did you come to work at Brighter Smiles?

 3       A.   LeAnne, his wife, called and asked me to come

 4    over there.
 5       Q.   Okay.  Did you interview with Mrs. Malouf or
 6    Dr. Malouf?
 7       A.   No.  I don't recall interviewing, no.
 8       Q.   So Mrs. Malouf called you up and offered you a

 9    position?
10       A.   Yes.
11       Q.   And at that time -- it looks like that was
12    after you had left Abram Dental, correct?
13       A.   That -- yes.
14       Q.   And did you have any reservations about going

15    to work with Dr. Malouf?
16       A.   No.
17       Q.   Were you aware that at that time Dr. Malouf was

18    involved in a lawsuit with the State of Texas?
19       A.   No.
20       Q.   Did either Dr. or Mrs. Malouf or anybody else
21    at Brighter Smiles inform you that Dr. Malouf was at
22    that time involved in a lawsuit with the State of Texas?

23       A.   No.
24       Q.   Had you known that at that time might that have

25    changed your decision to work with -- continue to work
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 1    with Dr. Malouf?
 2                   MR. CANALES: Objection to the form of the

 3    question.  It's argumentative.
 4       A.   They never did anything to me, so no.
 5       Q.   (BY MR. REINSTEIN)  Okay.  That's fair enough.

 6                   I'm going to hand you -- actually, I'm
 7    sorry.  As the office manager did you handle billing at

 8    all at Brighter Smiles?
 9       A.   Yes.
10       Q.   Did you handle both Medicaid and -- or, excuse

11    me, Medicaid and non-Medicaid billing?
12       A.   Yes.
13       Q.   Did you handle both orthodontia and general
14    dentistry billing?
15       A.   Ortho was not done at the Bedford location.
16    Oh, yes, it was.  Yes, but not -- yes.
17       Q.   Okay.  You did handle that?
18       A.   Yes.  Yes.  I'm sorry.
19       Q.   Were you physically located in the office in
20    Bedford when you worked there --
21       A.   Yes.
22       Q.   -- at Brighter Smiles?
23       A.   Oh, yes.
24       Q.   Okay.  So you were physically in the same
25    office where treatment was performed?
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 1       A.   Yes.
 2       Q.   Okay.  And was Dr. Malouf treating -- treating
 3    patients when you worked at Brighter Smiles?
 4       A.   Yes.
 5       Q.   Was he there every day of the week to your
 6    knowledge?
 7       A.   Not -- I mean, not that I recall.
 8       Q.   Let me ask it better.
 9                   Did you work five days a week at Brighter
10    Smiles?
11       A.   Just depending on if we had patients or not.
12    So the question is no.
13       Q.   Okay.
14       A.   I mean the answer is no.  I apologize.
15       Q.   Sure.  But it was dependent on patients.  So
16    does that mean if there were patients present you would

17    be in the office working?
18       A.   That's correct.
19       Q.   Okay.  And do you recall -- were there any
20    other dentists besides Dr. Malouf who worked at Brighter

21    Smiles?
22       A.   Yes.
23       Q.   How many other dentists?
24       A.   One.
25       Q.   And did -- who was that dentist?
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 1       A.   Dr. Stapleton.
 2       Q.   And did Dr. Stapleton see ortho, general
 3    dentistry or both?
 4       A.   He -- he seen general but he watched Dr. Malouf

 5    do ortho.
 6       Q.   And --
 7       A.   And if --
 8       Q.   I'm sorry.  Go ahead.
 9       A.   Go ahead.
10       Q.   I want to make sure --
11       A.   I answered the question.
12       Q.   -- you were finished with your answer.
13       A.   Yeah, I'm finished.
14       Q.   And was Dr. Malouf always present when
15    treatment was being performed on orthodontia patients?

16                   MR. CANALES: I object to the form of the

17    question.  It's post-2009 now.  What's the relevancy on

18    something happening --
19                   MR. REINSTEIN: I'm going to ask you to
20    limit your objections, Counsel.
21                   MR. CANALES: Well, I know, but --
22                   MR. REINSTEIN: You know -- you know --

23    you know better than that.  You know to limit your
24    objections per the rules.  I do the same for you and I
25    just appreciate you continue to limit your objections.
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 1                   MR. CANALES: I object to the form of the

 2    question.
 3       Q.   (BY MR. REINSTEIN)  Okay.  If you can -- do you

 4    remember the question?
 5       A.   No, I don't.  You-all are giving -- you-all are
 6    giving me a headache, like seriously.
 7       Q.   I was asking you was Dr. Malouf present at all
 8    times when orthodontia patients were being seen at
 9    Brighter Smiles?
10       A.   Yes.
11       Q.   Was Dr. Malouf present at all times --
12       A.   That I recall.
13       Q.   That you -- that you recall.
14                   That you recall was Dr. Malouf present at
15    all times when general dentistry patients were being
16    seen at All Smiles?
17       A.   That I recall.
18       Q.   Excuse me.  I'm sorry.  At Brighter Smiles.
19       A.   Okay.
20       Q.   I misspoke.  Was Dr. Malouf present at all
21    times that general dentistry patients were seen at
22    Brighter Smiles?
23       A.   What --
24       Q.   To your knowledge.
25       A.   Not all the time.
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 1       Q.   Okay.  Were you involved in billing claims?
 2       A.   Yes.
 3       Q.   Did you bill any claims for Medicaid patients
 4    at Brighter Smiles?
 5       A.   Yes.
 6       Q.   Did you bill any claims under Dr. Stapleton for

 7    Medicaid patients at Brighter Smiles?
 8       A.   No.
 9       Q.   Did --
10       A.   Or yes.  Oh, wait.  For -- I'm sorry, for
11    which --
12       Q.   Medicaid patients.
13       A.   No.  No.
14       Q.   Did Dr. Stapleton, to your knowledge, see
15    Medicaid patients?
16       A.   Yes.
17       Q.   For the Medicaid patients that Dr. Stapleton
18    saw who did you bill those claims under?
19       A.   Dr. Malouf because he would be present.
20       Q.   Were you told to bill the claims under
21    Dr. Malouf at Brighter Smiles --
22       A.   Yes.
23       Q.   -- in that manner?
24       A.   Yes.
25       Q.   Who told you to bill the claims in that manner
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 1    at Brighter Smiles?
 2       A.   I don't remember if it was LeAnne or
 3    Dr. Malouf.
 4       Q.   So either Mrs. or Dr. Malouf --
 5       A.   Yes.
 6       Q.   -- told you to bill claims that Dr. Stapleton
 7    performed under Dr. Malouf?
 8       A.   Yes.
 9                   MR. REINSTEIN: I have no other questions

10    at this time.  I will pass the witness.
11                           EXAMINATION
12    BY MR. CANALES: 
13       Q.   A couple of questions, not too many.
14                   Did you ever accompany Dr. Malouf to visit

15    a doctor named Felkner in Austin, Texas?
16       A.   Yes.
17       Q.   And what do you recall about that meeting?
18       A.   Or wait.  Dr. Felkner?
19       Q.   Felkner.  Or another -- the answer was yes to
20    that one, correct?  Let me back up now.
21                   There was also another doctor named
22    Dr. Altenhoff.  Do you remember seeing Dr. Altenhoff?

23       A.   I remember those doctors' names.  I remember I

24    went to Austin for something and we were asking
25    questions about how to bill certain procedures or what
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 1    you can and cannot do.  Dr. Malouf was really persistent

 2    about what he can and cannot do because he wanted to be

 3    within the guidelines.  I just don't remember exactly
 4    what it was.
 5       Q.   But you remember accompanying Dr. Malouf to

 6    visit Dr. Felkner in Austin, Texas.
 7       A.   Yes.
 8       Q.   And do you remember accompanying Dr. Malouf to

 9    visit Dr. Altenhoff in Austin, Texas?
10       A.   Yes.
11       Q.   All right.  And -- and I know you've had
12    trouble remembering things, but do you recall whether or

13    not what the purpose -- the general purpose of those
14    meetings were, if you can recall?
15       A.   I mean, just like I told you, to get the
16    correct guidelines --
17                   MR. REINSTEIN: Object to form.
18       A.   -- on how to do stuff.  I know he used to ask
19    them a lot of questions, you know, can we do this, you

20    know --
21       Q.   (BY MR. CANALES)  Who -- who is he asking a lot

22    of questions?
23       A.   Dr. Malouf would ask the board.  I mean, he
24    was -- I remember people being in that room and he would

25    just, you know.  He would ask whatever questions that he
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 1    had, you know, to get confirmation from them --
 2       Q.   Okay.
 3       A.   -- from the State to make sure that we were
 4    doing things correctly.
 5       Q.   During this period of time do you recall what
 6    year it was about, 2008, 2009?
 7       A.   I don't recall.
 8       Q.   Very well.
 9       A.   Honestly.
10       Q.   Whatever period it was, the purpose -- your
11    purpose of accompanying Dr. Malouf was why?  Why did you

12    go?
13       A.   I was the manager of billing and collections.
14       Q.   All right.
15       A.   So that's why they wanted me there so I get an
16    understanding of what was right, you know, what we
17    needed to do.
18       Q.   Very well.  And did you get to ask any
19    questions, do you recall?
20       A.   I want to say there was one particular -- I
21    mean, one particular time we were talking about
22    something to do with the crowns.  I don't remember
23    what -- they were changing the crowns I think 2751 to

24    2790.  I can't remember.  I don't -- I don't recall
25    exactly.
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 1       Q.   Okay.
 2       A.   No.
 3       Q.   Do you recall any type of conversations you had

 4    with Dr. Felkner or Dr. Altenhoff regarding -- regarding

 5    the -- the TPI numbers?
 6       A.   That I don't recall.
 7       Q.   Very well.  You were asked a little while ago
 8    about whether or not you had conversations or
 9    communications with TMHP regarding anything.  You came

10    out and you said regarding billing.
11       A.   Mm-hmm.
12       Q.   Do you remember that a little while ago?
13       A.   Yes.
14       Q.   All right.  Now, so let me ask you this.  Do
15    you recall having conversations or communications,
16    rather, with -- with TMHP regarding the -- the -- the
17    providing of TPA numbers or versus group numbers?

18       A.   When, in 2000 -- I mean, back --
19       Q.   Whenever, whenever it was.
20       A.   Yes.
21       Q.   Okay.  Now, do you recall whether or not there

22    was any -- any -- did you ever complain, did you ever

23    complain to TMHP that there was a lot of errors or
24    confusion on behalf of TMHP in the assignment of the TPI

25    numbers and the group numbers?
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 1                   MR. REINSTEIN: Object to form.
 2       A.   Assignment of the group numbers and TPI
 3    numbers.  I'm sure I've had a -- I know I had a
 4    conversation about the group and the TPI numbers, the

 5    reason why you should have a group number and the TPI

 6    number.  That's where I got my understanding was from

 7    them.
 8       Q.   What was your --
 9       A.   And --
10       Q.   -- understanding that you received from TMHP

11    regarding that topic?
12       A.   That if more than one provider -- if you had
13    multiple locations I think you had to have a group
14    number or if more than one provider worked in that
15    practice you had to have a group number.  You could only

16    have an individual number if it was one provider in that

17    practice.
18       Q.   Okay.
19       A.   That's -- I think that's what it was that they
20    had told me.  I can't remember exactly but I think
21    that's what it was.
22       Q.   So do you recall -- do you recall whether you
23    expressed any concerns to anybody regarding the errors

24    that were being committed by TMHP and the assigning of

25    group numbers or TPI numbers?
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 1                   MR. REINSTEIN: Object to form.
 2       A.   Of -- I'm just -- I'm --
 3       Q.   (BY MR. CANALES)  Well, the topic of TPI
 4    numbers, did you ever have any problems receiving TPI

 5    numbers from --
 6       A.   Oh, yeah.  They wouldn't -- TMHP wouldn't
 7    give -- give him a group number.
 8       Q.   Why?
 9       A.   They said because of his past history and I
10    guess what was going on in -- what happened in his past

11    is what the -- is what the letter said.
12       Q.   I'm talking about the year 2008, 2009.
13       A.   Oh, that I don't know.
14       Q.   You don't know that.
15       A.   No, that I don't because I didn't do TMHP then.

16       Q.   Okay.
17       A.   I didn't --
18       Q.   Another -- another topic here.
19                   Here is Exhibit Number 30.  In Exhibit
20    Number 30 you make a reference -- there is a letter
21    regarding Doug, by the way, and you say in that -- real

22    quick like.  "I told him because sometimes Dr. Malouf

23    will be at that location training, over seeing that" --
24    "that dentist's work so therefore we billed .... under
25    Dr. Malouf."
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 1                   Do you remember that?
 2       A.   Right.  That's correct.
 3       Q.   Now, keep that segment in mind.
 4       A.   Okay.
 5       Q.   A while ago you made a statement to Mr. Miller

 6    before this exhibit, you made a similar statement to
 7    counsel and asked where did you get that from.  Do you

 8    remember that?  Do you --
 9       A.   Yes.
10       Q.   All right.  Can -- can you tell us now a little
11    bit more about this statement?  Where did you get this

12    statement from?
13       A.   From TMHP.
14       Q.   The statement we are talking about is it was
15    your understanding that Dr. Malouf could bill --
16       A.   Yes.
17       Q.   -- at that location training -- because of --
18       A.   Right.  Because --
19       Q.   -- overseeing that dentist?
20       A.   -- he overseed him, yeah.  Right.
21       Q.   Where did you get that from?
22       A.   From TMHP.
23       Q.   Okay.  Is that what -- is that -- is that what
24    you were explaining to the lawyer here a while ago when

25    he asked you where did you get it from --
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 1       A.   Yeah, he --
 2       Q.   -- and so forth?
 3       A.   Yeah, because he kept on asking me where I got

 4    it from.  I couldn't remember but yes.  I got it from
 5    TMHP.  They're the ones that told me because whenever

 6    they would try to get a -- a TPI number --
 7       Q.   Okay.
 8       A.   -- we asked what the difference -- yes, that's
 9    right.
10       Q.   So what's your understanding now as to when
11    Dr. Malouf can bill?  Does he have to actually see the

12    patient or can he just supervise another dentist, what's

13    your understanding?
14       A.   He can --
15                   MR. REINSTEIN: Object to form.
16       A.   -- supervise another dentist.
17       Q.   (BY MR. CANALES)  What is it?
18       A.   You can -- he can supervise another dentist as
19    that dentist is doing the treatment.  As long as he's in
20    the building supervising that dentist we can bill under

21    Dr. Malouf is what TMHP -- TMHP explained to me.
22       Q.   All right.  One more thing.  At the very
23    beginning of this deposition there was the -- just bear
24    with me.
25       A.   Okay.
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 1       Q.   Exhibit Number -- it's called Oxford Number 3,

 2    the same thing as Exhibit Number 5.  This is the -- see

 3    if you can pull it out so I can keep my copy.
 4       A.   Okay.
 5       Q.   This one.  Did you find it?
 6       A.   Yeah.
 7       Q.   Now, this Exhibit Number 5 has a "Section A —

 8    Provider of Service information" called a group TPI
 9    number, correct?
10       A.   Yes.
11       Q.   Where is the individual TPI number?
12       A.   There is not one on there.
13       Q.   How about the second page or the third page?
14    Is there -- is there an individual TPI number anywhere?

15       A.   No.  It's all group TPI.
16       Q.   Do you know why not?
17       A.   No.  I have no idea because I didn't -- I mean,
18    I didn't do this.
19       Q.   You didn't do that?
20       A.   No.
21       Q.   Do you know if whether or not at any point in
22    time a TPI number was given to doctor -- to the doctor

23    here, to Dr. Oxford, do you recall?
24       A.   No, I don't recall.
25       Q.   All right.  Now, this particular Exhibit Number
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 1    5 has a statement that says, "Under" -- "Under a group

 2    already established."
 3       A.   Yes.
 4       Q.   What does that mean to you?
 5       A.   There is already a group that's been
 6    established for this -- for this person that they're --
 7    I mean, there's a group that's already established.
 8    They are wanting to put this individual under the group.

 9       Q.   So the question I have for you, Madam, is
10    whether or not billing was done in this -- on Dr. Ox --

11    for services rendered by Dr. Oxford but billed by
12    Dr. Malouf?
13       A.   I'm sorry, repeat that.
14       Q.   Do you know whether or not billing -- services

15    were performed by Dr. Oxford but the billing was done

16    under Dr. Malouf?
17       A.   Oh, I don't recall.
18       Q.   You wouldn't know that?
19       A.   I mean, I don't -- yeah, would -- would I know
20    that?
21       Q.   Yeah.  Yes.
22       A.   I don't work in the office, so I don't know
23    what's --
24       Q.   That's okay if you don't know.
25       A.   Again, the claim comes to us.  We bill whatever
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 1    it states on the claim.
 2       Q.   Well, how would --
 3       A.   I don't know.
 4       Q.   -- you know -- how would you know to -- to
 5    bill -- whether or not you would bill under a group
 6    number or an individual TPI number?
 7       A.   A group is a group.
 8       Q.   Right.
 9       A.   I mean, you're supposed to bill under the group

10    because it's more than one -- that's the way I see it
11    as.  It's more than one provider, so I would think you
12    would bill under the group but --
13       Q.   Well, you've got some e-mails here that says
14    you were billing -- you were billing.  Okay?  You're
15    billing, for example, Exhibit Number 28 or Exhibit
16    Number 27.  All those lead to the impression that you

17    were billing -- that you were billing under Dr. Malouf's

18    TPI number or a group number, do you recall?
19                   MR. REINSTEIN: Object to the form.
20       A.   What was the question again?  I'm sorry.
21       Q.   (BY MR. CANALES)  Well, I would like to know --

22    you -- these e-mails leave the impression that you
23    are -- that Dr. Malouf -- that you are billing for
24    Dr. Malouf.  You are billing for services that were
25    performed by -- by other doctors under Dr. Malouf's
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 1    name.
 2       A.   That's what this -- that's what the e-mail -- I
 3    mean, I guess -- (speaking out loud to herself).
 4    Because doctor is present.  Dr. Malouf is present, I'm
 5    assuming.
 6       Q.   Okay.
 7       A.   You know.
 8       Q.   That's what you understand --
 9       A.   Yeah, that's my --
10       Q.   -- that Dr. Malouf --
11       A.   -- understanding --
12       Q.   -- was present?
13       A.   Yeah.
14       Q.   Very well.  Now, here -- another question I
15    have for you is did you ever observe or see or notice
16    that billing was done for services rendered to a patient

17    but it was done twice?  In other words, double payment

18    for a patient.  Service was performed -- let's say a
19    service was performed by Dr. Malouf -- by Dr. Oxford and

20    Dr. Malouf also billed for it.  Was that --
21       A.   Oh, no.
22       Q.   -- was that double payments?
23       A.   I don't remember.  I don't recall anything like
24    that.
25       Q.   At any point in time did you ever see any
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 1    double payments?
 2       A.   I don't recall that, no.  If it was, it was
 3    probably done by accident.  It had to be recouped.
 4       Q.   Do you recall whether or not -- did you ever
 5    receive any type of instructions or suggestions by
 6    Dr. Malouf to do something improper?
 7       A.   No.
 8                   MR. REINSTEIN: Object to form.
 9       Q.   (BY MR. CANALES)  Did you ever receive any type

10    of instructions by Dr. Malouf, or anybody under his
11    control, to enter -- to enter any -- any -- any entry
12    that was false?  False entries?
13       A.   Like false entries --
14       Q.   Yeah, regarding.
15       A.   -- like what?
16       Q.   Seeing a patient, anything else like that?
17       A.   No.  I mean -- no.
18       Q.   Okay.  Did you ever -- did you ever receive
19    any -- any -- any type of -- any type of communication

20    from the State of Texas, from the Attorney General's
21    Office or any of these lawyers or anybody else for you

22    to do -- for you to -- to report Dr. Malouf for doing
23    something improper?
24       A.   No.
25       Q.   Before coming here today did you -- did you
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 1    meet this individual -- these lawyers?
 2       A.   I spoke with --
 3                   THE WITNESS: What's your name, Noah.

 4                   MR. REINSTEIN: Noah.
 5       A.   Yes, I spoke with him.
 6       Q.   (BY MR. CANALES)  All right.  In person or by

 7    telephone?
 8       A.   By telephone.
 9       Q.   And he called you to confirm this meeting,
10    correct?
11       A.   I called him and left him a message and he
12    returned my call, yes.
13       Q.   What did -- what did he tell you?
14       A.   Oh, my god.  I just asked him what it was in
15    regards to, was this something at the new practice or
16    the old practice and he said, well, the old practice but

17    it could be the new practice.  And I was like, well,
18    what years are you talking about?  What is -- you know,

19    what is this in regards to?
20                   I can't remember exactly what he said.  He
21    said 2004 to 2012.  I was like, okay.  First he asked me

22    if I had an attorney and I was like no, I don't have an
23    attorney.  And he goes, okay, well, I can talk to you.
24    And so then I asked him why was I being subpoenaed, who

25    was going to pay my wages, you know, because I'm missing
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 1    work.
 2       Q.   Did he say he was going to -- what did he say
 3    to that, who was going to pay your wages?
 4       A.   I asked him, I said, well, are you-all going to
 5    take care of my wages?
 6       Q.   What did he say to that?
 7       A.   He told me that -- he told me no because that
 8    would basically be -- I think I'm putting these words
 9    because I don't remember his exact terms, but I
10    perceived it as like that would be bribery if we paid
11    you, so we cannot pay you.  I don't -- we can't pay you

12    for coming.  I was like, okay, well, who's going to take

13    care of my wages because I was told that somebody has to

14    pay for my lost wages.
15       Q.   Did he pay you at least $10 for coming in
16    today?
17       A.   The subpoena.
18       Q.   The subpoena had $10?
19       A.   Yes, the guy did.
20       Q.   All right.  Now, let me ask you this now.
21    Regarding -- you talked to Noah here.  Did he give you

22    a -- did he show you any documents, any -- any documents

23    at all?
24       A.   No, because it was over the phone.
25       Q.   Over the phone.  Before coming here today had
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 1    you seen any of these e-mails at all?
 2       A.   Nothing.
 3       Q.   And all these e-mails they have been showing
 4    you are things that happened back in 2000, 2008 and
 5    2009, correct?
 6       A.   Correct.
 7       Q.   That's close to over 10 years ago.
 8       A.   Right.
 9       Q.   And one more thing.  When you -- when you went

10    to see Dr. Felkner or Dr. Altenhoff, when you came back

11    did you make notes about who said what, and so forth?

12                   MR. REINSTEIN: Object to form.
13       A.   I don't recall.
14       Q.   (BY MR. CANALES)  Very well.  And have you

15    had -- do you have any -- okay.  You don't recall making

16    notes or taking -- you don't have any notes of those
17    conversations?
18       A.   Probably not.  No.  At home?  No.
19       Q.   At home or anywhere else.
20       A.   No, I don't -- I don't -- not unless they have
21    old notebooks of mine.  I mean, I always made notes but,

22    I mean, it would be at their -- you know, the corporate

23    office in all that other -- you know, if they had
24    anything.  I don't -- I don't remember.
25       Q.   Well --
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 1       A.   Huh-uh.
 2       Q.   So in summary can you tell the jury here --
 3    there will be a jury seeing the videotape, by the way.
 4       A.   Mm-hmm.
 5       Q.   In summary can you tell the jury that you
 6    have no -- do you have any personal knowledge of things

 7    that happened outside your office?
 8                   MR. REINSTEIN: Object to form.
 9       A.   No.
10       Q.   (BY MR. CANALES)  You were in the office
11    handling the billing.
12       A.   Right.
13       Q.   So whatever happened in -- at the location,
14    whatever entries were made by nurses, and so forth, and

15    dental assistants, you have no personal knowledge of

16    that.
17       A.   No, none whatsoever.
18                   MR. REINSTEIN: Object to form.
19       Q.   (BY MR. CANALES)  Very well.  You -- you
20    have -- have you spoken to any other former employees or

21    co-employees of Dr. Malouf?
22       A.   Yes.  I have a close relationship with one of
23    them.
24       Q.   Which is?
25       A.   Maria Beltran.
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 1       Q.   Okay.  All right.  Now, you started working for

 2    the company I think you've told us in 2007, right?
 3    2006?
 4       A.   2004.
 5       Q.   '4.  Okay.
 6       A.   Yeah, 2004.
 7       Q.   Let's say from 2004 to 2008 --
 8       A.   Mm-hmm.
 9       Q.   -- you know, those four years, was there -- was

10    there any type of progression or -- or changes in how
11    you did -- you did billings?
12       A.   Of course.  There was always changes with TMHP.

13       Q.   Was it getting better towards --
14                   MR. REINSTEIN: Object to form.
15       A.   Yes.
16       Q.   (BY MR. CANALES)  And towards -- you've told us

17    that TMHP never came to talk to you, right?
18       A.   Not that I recall, no.
19       Q.   And TMHP -- representatives of TMHP never --

20    never came to audit your -- your work product; is that

21    correct?
22       A.   No, not that I recall.
23       Q.   And you agree that -- can you tell -- tell the
24    jury whether or not the -- your -- at least the
25    accounting work or the billing work of 2004, 2008, 2009,
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 1    did it get better or did it get worse?
 2                   MR. REINSTEIN: Object to form.
 3       A.   I started billing I want to say in 2006,
 4    probably into 2006, beginning of 2000.  Yes.  I mean,

 5    because there was stuff that I didn't know that I had to

 6    call TMHP and ask.  I mean, I didn't know what I was

 7    doing as far as billing.  I didn't have knowledge of
 8    billing.  I had never done it before.
 9       Q.   And did TMHP respond to you in writing or was

10    it by telephone?
11       A.   By telephone.
12       Q.   And then do you recall something -- every time

13    you would call they give you something called a ticket.

14    What was that about?
15       A.   Ticket number, yeah.
16       Q.   What's a ticket number?
17       A.   It's -- it was a ticket number that they -- I
18    think they recorded our conversation and they would give

19    you the ticket number.  So if we had any questions we

20    could refer to that ticket number and they can bring up

21    what we talked about, what our discussion was.
22                   MR. CANALES: Let me just have a second

23    outside.  Take a little break for two minutes.
24                   THE VIDEOGRAPHER: We are off the record

25    at 3:13 p.m.
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 1                   (Recess from 3:13 to 3:15)
 2                   THE VIDEOGRAPHER: Back on the record at

 3    3:15 p.m.
 4       Q.   (BY MR. CANALES)  Did you find anything?
 5       A.   Mm-hmm.
 6       Q.   Let me see it just for a second.  You talked
 7    about this e-mail Number 18.
 8       A.   Mm-hmm.
 9       Q.   That's from Lisa Buchanan to you and the
10    subject you say here:  "go ahead and bill out
11    Dr.hamilton at Abrams until we get his number situated

12    because it isn't our fault Medicaid" messed "up."
13       A.   Correct.
14       Q.   So how often did Medicaid mess up?
15                   MR. REINSTEIN: Object to form.
16       A.   I mean they messed up if you want to go back to

17    when I appealed that big -- I had that big appeal.  They

18    messed up and processed the application as a new
19    enrollment instead of a re-enrollment.  So, yeah, they
20    messed -- I mean, they would mess up.
21       Q.   Okay.  Then this Exhibit Number 20.
22       A.   Mm-hmm.
23       Q.   Is there -- is there a reference to a ticket
24    number?
25       A.   Yes, mm-hmm.
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 1       Q.   All right.  And do you recall real quick like
 2    this was an e-mail from you, correct, Becky?
 3       A.   Yes.
 4       Q.   On May 27, 2008 and it says, the second
 5    paragraph:  "I was then transferred to the EDI
 6    department to see if they could help me and the EDI
 7    stated it the claims that were received looked
 8    like a bunch of scribble and ... signs all over them??"
 9       A.   That's correct.
10       Q.   What are you trying to say there?
11       A.   Because when they received the claims, they
12    received them they were -- they were messed up.  It was

13    just a bunch of scribble all over it, like they couldn't
14    read -- it was just -- they were wrong.  They weren't
15    right.  I don't know exactly what they were talking
16    about but I'm just stating exactly what they told me.
17       Q.   In the next paragraph where you say:  "Dr. K's
18    claims for Friday" --
19       A.   Mm-hmm.
20       Q.   -- "can't be submitted through TexMedConnect."

21       A.   Right.
22       Q.   Is that another example of what?
23       A.   Of Medicaid system not working properly.
24       Q.   And this where they talk about -- the next
25    sentence:  "I called TMHP Provider enrollment and she
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 1    stated that when his number was renewed they closed out

 2    something therefore it does not show that TPI was
 3    attested."
 4       A.   Right.  They -- I can't recall exactly what it
 5    was but something happened -- even though -- something

 6    happened.  I don't recall what it was.  Whatever I wrote

 7    here is what happened.
 8       Q.   Well, and so -- go ahead.  I'm sorry.
 9       A.   (Speaking out loud to herself).  Yeah, they
10    closed out something.  I don't know what.  I don't
11    remember.
12       Q.   So at the very bottom of this, the last
13    sentence, "For now we will submit Dr. K's claims under

14    the Arlington location until TMHP gets this resolved,"

15    correct?
16       A.   Correct.
17       Q.   So -- so what TPI number did you use?
18       A.   I don't recall.
19       Q.   But it was not -- it was not Dr. K's TPI number

20    because he didn't have one at this point in time, right?

21       A.   Right.
22                   MR. REINSTEIN: Object to form.
23       Q.   (BY MR. CANALES)  So whatever number you

24    submitted here, it was the Arlington location number.

25       A.   I'm --
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 1                   MR. REINSTEIN: Object to form.
 2       A.   I'm assuming.  I mean, whatever I wrote here
 3    is --
 4       Q.   (BY MR. CANALES)  Yes.
 5       A.   -- whatever it states is what I did.
 6       Q.   Okay.  And is it true?  It's the truth what?
 7       A.   Yeah, because --
 8                   MR. REINSTEIN: Object to form.
 9       A.   Yeah.  Yes, it's true.
10       Q.   (BY MR. CANALES)  Okay.  And now you -- you

11    agree that -- did you ever get a response to these
12    ticket numbers in writing from TMHP?
13       A.   I don't recall.
14       Q.   Would they follow up on the -- on the ticket
15    numbers?
16       A.   Well, yeah, if it was -- if it was submitted,
17    yes, they would.
18       Q.   They would follow it up?
19       A.   Yes.  Yeah.  Sometimes they -- yeah.  I'm going

20    to say I don't know if they did all the time.  I don't
21    recall.
22       Q.   Do you recall Doctor -- whether or not
23    Dr. Felkner ever came to the Dallas office?
24       A.   I don't recall that.
25       Q.   How about Dr. Altenhoff, ever come to the
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 1    Dallas office?
 2       A.   I don't recall.
 3       Q.   Did you ever go to any -- any -- any
 4    sharehold -- I mean, stockholders meeting or
 5    shareholders meetings or any meetings -- meetings held

 6    in Austin regarding --
 7       A.   I think that's the one that I was telling you
 8    about.
 9       Q.   That's the one you went to?
10       A.   Yes, mm-hmm.  I think I only went to one or
11    two, I think.
12       Q.   Okay.
13       A.   It might have just been one.
14       Q.   Was it a private meeting or with a bunch of
15    other doctors?
16       A.   No, there was a bunch of other doctors in the
17    room.
18                   MR. CANALES: Okay.  I have no further
19    questions.
20                           EXAMINATION
21    BY MR. REINSTEIN: 
22       Q.   Okay.  I have a few follow-ups here,
23    Ms. Espinoza, based on --
24                   THE WITNESS: Is this for me to keep?
25                   MR. CANALES: No, you keep nothing.  It
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 1    all stays here.  She keeps it.  You get $10.
 2       Q.   (BY MR. REINSTEIN)  Ms. Espinoza --
 3                   THE WITNESS: I want my wages paid.
 4       Q.   (BY MR. REINSTEIN)  -- I want you to take a

 5    look, please, at Exhibit 30 again.
 6       A.   30?
 7                   MR. CANALES: 30.
 8       A.   Okay.
 9       Q.   (BY MR. REINSTEIN)  And Mr. Canales asked you

10    some questions about this exhibit just a couple moments

11    ago, correct?
12       A.   Yes, correct.
13       Q.   And we had a discussion about it earlier today,

14    correct?
15       A.   Correct.
16       Q.   Who at TMHP told you that you could bill under

17    Dr. Malouf?
18       A.   I don't recall.
19       Q.   Was it Doug?
20       A.   Well, yeah, that's what it says, "Doug informed

21    me."  I'm assuming, yes.  In section 19.24 it states the

22    treating dentist is who needs to be billed out.  I mean,

23    I don't --
24                   MR. CANALES: She's trying to take it
25    down.  You can't -- if you're speaking to yourself --
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 1                   THE WITNESS: Oh, I'm sorry.
 2       Q.   (BY MR. REINSTEIN)  Okay.  I want to make sure

 3    I understand.  You --
 4       A.   Ask the question again.
 5       Q.   Sure.  Is it your -- your position is that TMHP
 6    told you that it was appropriate to go under Dr. Malouf

 7    if he was training.
 8       A.   That's correct.
 9       Q.   Okay.  And you believe that despite the
10    sentence in this e-mail stating:  "Doug informed me that

11    in section 19.24 in the TMHP manual it states" that "the

12    treating dentist is who it needs to be billed out
13    under"; is that correct?
14       A.   Yes.
15       Q.   So despite Doug informing you and the manual

16    specifically stating that the treating dentist needs to
17    be the one who it is billed under, you still believe
18    that TMHP told you that you could bill under Dr. Malouf

19    if he was supervising somebody?
20       A.   Yes.  This is probably -- yes.
21       Q.   Okay.  But you don't know who told you that
22    from TMHP?
23       A.   I don't recall, no.
24       Q.   And you don't have it in writing from TMHP,
25    correct?
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 1       A.   I believe it's in the manual.  I'm almost
 2    positive it's in the manual.
 3       Q.   That states that a dentist can bill out for
 4    supervising another dentist.
 5       A.   Yes.
 6       Q.   That's your position?
 7       A.   Yes.
 8       Q.   Okay.  Can you take a look at Exhibit 5,
 9    please?  It's the one that we were talking about
10    regarding Dr. Oxford.  Do you have that one in front of

11    you?
12       A.   Yes.
13       Q.   Okay.  And there -- and Mr. Canales was asking

14    you questions about the group TPI and then he asked you

15    where is the individual TPI in this form, right?
16       A.   Yes.
17       Q.   What is this form?  What is Exhibit 5?
18       A.   I don't know.  I didn't do this.
19       Q.   Okay.
20       A.   I didn't -- I never filled out -- I already
21    told you-all, I didn't fill out a TMHP application.
22    Stacy did that.
23       Q.   Okay.  But you know -- you know this is TMHP

24    application, right?
25       A.   I do now.
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 1       Q.   Okay.
 2       A.   I mean, I've done it afterwards.
 3       Q.   Okay.  So you know that Exhibit 5 is an
 4    application for a TPI number, correct?
 5       A.   Yes.
 6       Q.   So it's impossible for Dr. Oxford's TPI number
 7    to be on this document because this is the document that

 8    is used to apply for Dr. Oxford's TPI number, correct?

 9       A.   I do everything -- now today I do it online, so
10    I don't know what this document is.
11       Q.   Okay.  You testi -- ma'am, respectfully you
12    testified earlier that you knew what this was and you
13    said -- you agreed earlier that this was an application
14    for an individual --
15       A.   It --
16       Q.   -- TPI.
17       A.   It states that.
18       Q.   Okay.  So what I'm asking you is if you are
19    applying for a TPI for an individual who is a member of

20    a group --
21       A.   Mm-hmm.
22       Q.   -- you're not going to find the individual's
23    TPI number on the application, correct?
24       A.   I don't know, sir.  I do it through the -- I do
25    it --
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 1       Q.   Okay.
 2       A.   -- through the portal.  I did not do this back
 3    then.
 4       Q.   If one does not have a TPI yet is it possible
 5    for their TPI to be on the application where they are
 6    applying for the TPI?
 7       A.   No.
 8       Q.   Okay.  Thank you.
 9       A.   That's -- you could have gotten straight to the
10    point to begin with.
11       Q.   You have stated several times in response to
12    Mr. Canales' questions and referencing back to some of

13    the exhibits that TMHP messed up or Medicaid messed up,

14    right?
15       A.   Yes.
16       Q.   In fact, one of the examples was some claims
17    that were submitted that apparently on TMHP's end looked

18    like squiggles and --
19       A.   Correct.
20       Q.   -- something else, right?
21                   Did All Smiles ever mess up?
22       A.   Everybody makes mistakes, sir.
23       Q.   Okay.  But did All Smiles?
24       A.   Everybody makes mistakes, sir.
25       Q.   So that's a yes?
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 1       A.   That's my answer.
 2       Q.   Okay.  How do you know that these mistakes were

 3    Medicaid's fault as opposed to All Smiles' fault?
 4       A.   I don't know anything.
 5       Q.   Were you responsible for submitting
 6    applications for TPI numbers when you worked at Brighter

 7    Smiles?
 8       A.   Yes.
 9       Q.   Were you responsible for submitting
10    Dr. Malouf's applications for TPI numbers for Brighter

11    Smiles?
12       A.   Not -- no.  For the group, yes.
13       Q.   For the group, yes, but not for the
14    individuals?
15       A.   Correct.  I was not there at that time --
16       Q.   Okay.
17       A.   -- when he opened.
18       Q.   Okay.  Do you know -- do you know by chance who

19    was responsible for submitting the individual
20    applications?
21       A.   Yes.
22       Q.   Who was that person?
23       A.   Jasmine.
24       Q.   Do you know Jasmine's last name?
25       A.   Beltran.
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 1       Q.   Beltran.  Okay.
 2                   I'm going to show you what was marked as
 3    Exhibit 39.  I forgot to show you this one earlier.
 4                   Have you had a chance to take a look at
 5    this?
 6       A.   I'm familiar with it, yes.
 7       Q.   I'm sorry.  You're familiar with it?  Okay.
 8       A.   Mm-hmm.
 9       Q.   Is this a letter that you put together?
10       A.   It's a letter that I -- that somebody helped me
11    put together.  I submitted it.  I typed it, yes --
12       Q.   Okay.
13       A.   -- but I got the information from...
14       Q.   Who did you get the information, I'm sorry?
15       A.   On how to word it?  Let me see.  Hold on.
16    Because I'm not good with my words in typing.
17       Q.   I mean -- I'm just asking because you had
18    stated that somebody helped you put it together.
19                   MR. CANALES: Let her look at the
20    document.
21       A.   (Witness reviewing document).
22                   MR. CANALES: Excuse me.
23       A.   What's her name?  Lulu is the one that helped
24    me put this letter together after, I guess, that's -- I
25    don't know if she talked to Malouf's assistant, LeAnne's
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 1    assistant, but I wanted them to word it because I didn't

 2    know how to word it.  I just said that they denied it
 3    and gave them the information of why they denied it and

 4    then they helped me put this together and so I submitted

 5    it.
 6       Q.   (BY MR. REINSTEIN)  Okay.  You can set that

 7    aside or keep it in the stack, I should say.
 8                   Was Brighter Smiles the last location that
 9    you worked where you were employed by Dr. Malouf?

10       A.   Yes.
11       Q.   Prior to seeing Dr. Malouf today when is the
12    last time you had seen Dr. Malouf?
13       A.   Well, he terminated me, so the last day was on
14    a Thursday because I was supposed to take vacation on a

15    Friday.  I don't remember the exact date.  I don't
16    remember the exact date.  September.
17       Q.   Would it have been -- would it have been your
18    last day working at Brighter Smiles was the last contact

19    you had with Dr. Malouf?
20       A.   Yes.
21       Q.   Okay.  Did you -- have you spoken over the
22    phone with Dr. Malouf --
23       A.   No.
24       Q.   -- at all --
25       A.   No.
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 1       Q.   -- since then?
 2                   With Mrs. Malouf?
 3       A.   With LeAnne?  Other than about my check, I
 4    think.
 5       Q.   Let me state it this way.  Other than issues
 6    relating to the end of your employment with Brighter

 7    Smiles --
 8       A.   Mm-hmm.
 9       Q.   -- did you have any communications with the
10    Maloufs?
11       A.   I don't recall.
12       Q.   Prior to today did you have any meetings or
13    telephone calls or any other conversations with
14    Mr. Canales?
15       A.   No.
16       Q.   When is the last time that you recall speaking
17    with Lisa Buchanan?
18       A.   I haven't spoke to her in years, since she left
19    the company.
20       Q.   Okay.  How about Stacy Riddler, the last time
21    you had a conversation with her?
22       A.   Same thing.  Her and Marsha, too.
23       Q.   Okay.  Are there any --
24       A.   No, no, I'm sorry.  Because -- yeah.  Because
25    they -- yeah, since we left the company, yeah,
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 1    because -- yeah, with Doctor -- when I worked at the
 2    dermatologist.
 3       Q.   Okay.
 4       A.   That was the last time I talked to Stacy.
 5       Q.   Was she also working for the same
 6    dermatologist?
 7       A.   I don't know.
 8       Q.   You just happened to have a conversation --
 9       A.   Yeah.
10       Q.   -- with her during that time?  Okay.
11                   MR. REINSTEIN: No other questions.  Pass

12    the witness.
13                           EXAMINATION
14    BY MR. CANALES: 
15       Q.   Do you -- do you know whether or not the TMHP

16    manual provides instructions to -- how to -- how to
17    certify billings, TMHP, do you know?
18                   MR. REINSTEIN: Object to form.
19                   MR. CANALES: Do you know, that's a
20    question.
21       A.   No, I don't know.
22       Q.   (BY MR. CANALES)  Okay.  Do you know whether or

23    not that TMHP approves that services were personally

24    rendered by the billing provider or under the personal

25    supervision of the billing provider if appropriate or
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 1    under the substitute physician.  Have you ever heard
 2    that before?
 3                   MR. REINSTEIN: Object to form.
 4       Q.   (BY MR. CANALES)  Under the -- under the
 5    personal supervision.
 6       A.   Of another -- yes.  I've heard that before,
 7    yes.
 8                   MR. CANALES: All right.  Thank you very

 9    much.  That's all the questions.  Thank you.
10                   All right.  That's it.  Thank you.
11                   MR. REINSTEIN: Thank you very much.
12                   THE VIDEOGRAPHER: We are off the record

13    at 3:31 p.m.  End of the deposition.
14   
15                   (Deposition concluded at 3:31 p.m.)
16   
17   
18   
19   
20   
21   
22   
23   
24   
25   
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DR. CHRISTINE ELLIS, D.D.S., AND §  
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 Plaintiffs §  

 § OF TRAVIS COUNTY, TEXAS 

v. §  

 §  

RICHARD J. MALOUF, et al §  

 Defendants § 126TH JUDICIAL DISTRICT 

 

DECLARATION OF W. LANCE CAWTHON 

 

 1. My name is W. Lance Cawthon, my date of birth is June 7, 1970, and my address 

is 2515 Wilson Street, Austin, TX in Travis County, Texas.  I am of sound mind, capable of making 

this declaration, and personally acquainted with the facts stated herein.   

 2. I am Of Counsel to the Snell Law Firm.  Since January 2020, I have represented 

Richard J. Malouf, DDS, with lead counsel Jason Snell, in the above-captioned lawsuit.  As part 

of my duties and responsibilities, I am familiar with and have personal knowledge of the contents 

of the case file in this litigation, which includes materials from related or ancillary proceedings 

arising from the same or similar subject matter, and also have personal knowledge of the research 

I have conducted relating to this lawsuit.    

 3. Attached to this Declaration as Attachment 1 is a true and correct copy of the 

Claims Filing section of the 2011 Texas Medicaid Provider Procedure Manual. 

 4. Attached to this Declaration as Attachment 2 is a true and correct copy of the Claim 

Submission Instructions from 2011 Texas Medicaid Provider Procedure Manual. 

 5. Attached to this Declaration as Attachment 3 is a true and correct copy of the 2006 

American Dental Association Dental Claim Form. 

 6. Attached to this Declaration as Attachment 4 is a true and correct copy of an Email U
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thread among HHSC representatives, dated March 29, 2010 through April 2, 2010. 

 7. Attached to this Declaration as Attachment 5 is a true and correct copy of a 

PowerPoint presentation from the July 31, 2013 Quarterly Medicaid Dental Stakeholders Meeting.  

 8. I declare under penalty of perjury the foregoing is true and correct. 

 

  Executed in Travis County, Texas on March 30, 2020.   

 

 

 

 
  

W. Lance Cawthon 
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6.1  Claims Information
Because Texas Medicaid cannot make payments to clients, the provider who performs the service must 
file an assigned claim. Federal regulations prohibit providers from charging clients a fee for completing 
or filing Medicaid claim forms. Providers are not allowed to charge TMHP for filing claims. The cost of 
claims filing is part of the usual and customary rate for doing business. Providers cannot bill Texas 
Medicaid or Medicaid clients for missed appointments or failure to keep an appointment. Only claims 
for services rendered are considered for payment.

Medicaid providers are also required to complete and sign authorized medical transportation forms 
(e.g., Form 3103, Individual Driver Registrant (IDR) Service Record, or Form 3111, Verification of 
Travel to Healthcare Services by Mass Transit) or provide an equivalent (e.g., provider statement on 
official letterhead) to attest that services were provided to a client on a specific date. The client presents 
these forms to the provider. 

Providers are not allowed to bill clients or Texas Medicaid for completing these forms. 

6.1.1  TMHP Processing Procedures

TMHP processes claims for the Texas Medicaid fee-for-service and Medicaid Managed Care programs.

Medicaid claims are subject to the following procedures:

• TMHP verifies all required information is present.

• Claims filed under the same provider identifier and program and ready for disposition at the end of 
each week are paid to the provider with an explanation of each payment or denial. The explanation 
is called the Remittance and Status (R&S) Report, which may be received as a downloadable portable 
document format (PDF) version or on paper. A Health Insurance Portability and Accountability Act 
(HIPAA)-compliant 835 transaction file is also available for those providers who wish to import 
claim dispositions into a financial system.

An R&S Report is generated for providers that have weekly claim or financial activity with or 
without payment. The report identifies pending, paid, denied, and adjusted claims. If no claim 
activity or outstanding account receivables exist during the time period, an R&S Report is not 
generated for the week.

• For services that are billed on a claim and have any benefit limitations for providers, the date of 
service determines which provider’s claims are paid, denied, or recouped. Claims that have been 
submitted and paid may be recouped if a new claim with an earlier date of service is submitted, 
depending on the benefit limitations for the services rendered. 

Services that have been authorized for an extension of the benefit limitation will not be recouped. 
Providers can submit an appeal with medical documentation if the claim has been denied.

Refer to: Section 8: Managed Care (Vol. 1, General Information) for TMHP claims processing infor-
mation related to Medicaid managed care. 

6.1.1.1  Fiscal Agent

TMHP acts as the state’s Medicaid fiscal agent. A fiscal agent arrangement is one of two methods allowed 
under federal law and is used by all other states that contract with outside entities for Medicaid claims 
payment. Under the fiscal agent arrangement, TMHP is responsible for paying claims, and the state is 
responsible for covering the cost of claims.

Note: The fiscal agent arrangement does not affect Long Term Care (LTC) and Family Planning 
(Titles V, X, XX) providers.
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Provider Designations
The fiscal agent arrangement requires that providers be designated as either public or nonpublic. By 
definition, public providers are those that are owned or operated by a city, state, county, or other 
government agency or instrumentality, according to the Code of Federal Regulations. In addition, any 
provider or agency that performs intergovernmental transfers to the state would be considered a public 
provider. This includes those agencies that can certify and provide state matching funds, (i.e., other state 
agencies). New providers self-designate (public or private) on the provider enrollment application.

The fiscal agent:

• Rejects all claims not payable under Texas Medicaid rules and regulations.

• Suspends payments to providers according to procedures approved by HHSC.

• Notifies providers of reduction in claim amount or rejection of claim and the reason for doing so.

• Collects payments made in error, affects a current record credit to the department, and provides the 
department with required data relating to such error corrections.

• Prepares checks or drafts to providers, except for cases in which the department agrees that a basis 
exists for further review, suspension, or other irregularity within a period not to exceed 30 days of 
receipt and determination of proper evidence establishing the validity of claims, invoices, and 
statements.

• Makes provisions for payments to providers who have furnished eligible client benefits.

• Withholds payment of claim when the eligible client has another source of payment.

• Employs and assigns a physician, or physicians, and other professionals as necessary, to establish 
suitable standards for the audit of claims for services delivered and payment to eligible providers.

• Requires eligible providers to submit information on claim forms.

6.1.1.2  Payment Error Rate Measurement (PERM)

The Improper Payments Information Act (IPIA) of 2002 directs federal agency heads, in accordance with 
the Office of Management and Budget (OMB) guidance, to annually review agency programs that are 
susceptible to significant erroneous payments and to report the improper payment estimates to the U.S. 
Congress.

Every three years the Centers for Medicare & Medicaid Services (CMS) will assess the Texas Medicaid 
Program using the PERM process to measure improper payments in the Texas Medicaid Program and 
the Children’s Health Insurance Program (CHIP). 

CMS uses PERM to measure the accuracy of Medicaid and CHIP payments made by states for services 
rendered to clients. Under the PERM program, CMS will use three national contractors to measure 
improper payments in Medicaid and CHIP:

• The statistical contractor will provide support to the program by identifying the claims to be 
reviewed and by calculating each state’s error rate.

• The data documentation contractor will collect medical policies from the State and medical records 
from providers.

• The review contractor will perform medical and data processing reviews of the selected claims in 
order to identify any improper payments.

Providers are required to provide medical record documentation to support the medical reviews that the 
federal review contractor will conduct for Texas Medicaid fee-for-service and PCCM Medicaid and 
CHIP claims.U
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SECTION 6: CLAIMS FILING

Past studies have shown that the largest cause of error in medical reviews is lack of documentation or 
insufficient documentation. It is important that information be sent in a timely and complete manner, 
since a provider’s failure to timely submit complete records in support of the claims filed can result in a 
higher payment error rate for Texas, which in turn can negatively impact the amount of federal funding 
received by Texas for Medicaid and CHIP.

Providers must submit the requested medical records to the data documentation contractor and HHSC 
within 60 calendar days of the receipt of the written notice of request. If providers have not responded 
within 15 days, the data documentation contractor and possibly state officials will initiate reminder calls 
and letters to providers. The data documentation contractor and possibly state officials will also initiate 
reminder calls and letters to providers after 35 days. If providers have not responded in 60 days, the data 
documentation contractor will submit a letter to the provider and the state PERM director indicating a 
“no documentation error”. After the provider’s submittal of requested information, the data documen-
tation contractor may request additional information to determine proper payment. In this instance, the 
provider is given 15 days to provide additional documentation.

If medical records are not received within 60 calendar days, the data documentation contractor will 
identify the claim as a PERM error and classify all dollars associated with the claim as an overpayment. 
Providers will be required to reimburse the overpayment in accordance with state and federal 
requirements.

A provider’s failure to maintain complete and correct documentation in support of claims filed or failure 
to provide such documentation upon request can result in the provider being sanctioned under Title 1, 
Texas Administrative Code (TAC) Part 15, Chapter 371. Sanction actions may include, but are not 
limited to, a finding of overpayment for the claims that are not sufficiently supported by the required 
documentation. Sanctions may include, but are not limited to, a finding of overpayment for the claims 
that are not sufficiently supported by the required documentation.

6.1.2  Claims Filing Instructions

This manual references paper claims when explaining filing instructions. HHSC and TMHP encourage 
providers to submit claims electronically. TMHP offers specifications for electronic claim formats. 
These specifications are available from the TMHP website and include a cross-reference of the paper 
claim filing requirements to the electronic format.

Providers can participate in the most efficient and effective method of submitting claims to TMHP by 
submitting claims through the TMHP Electronic Data Interchange (EDI) claims processing system 
using TexMedConnect or a third party vendor. The proceeding claim filing instructions in this manual 
apply to paper and electronic submitters. Although the examples of claims filing instructions refer to 
their inclusion on the paper claim form, claim data requirements apply to all claim submissions, 
regardless of the media. Claims must contain the provider’s complete name, address, and provider 
identifier to avoid unnecessary delays in processing and payment.

Note: Information about filing claims for services rendered to STAR Program and STAR+PLUS 
Program members is available in Section 8, “Managed Care” (Vol. 1, General Information).

Exception: File Primary Care Case Management (PCCM) claims with TMHP.

Refer to: Section 3: TMHP Electronic Data Interchange (EDI) (Vol. 1, General Information) for 
information on accessing the TMHP website.

Subsection 8.1, “Medicaid Managed Care” in Section 8, “Managed Care” (Vol. 1, General 
Information). 

6.1.2.1  Maximum Number of Units allowed per Claim Detail 

The total number of units per claim detail can not exceed 9,999. Providers who submit a claim with more 
than 9,999 units must bill 9,999 units on the first detail of the claim and any additional units on separate 
details.
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6.1.2.2  Tips on Expediting Paper Claims

Use the following guidelines to enhance the accuracy and timeliness of paper claims processing.

General requirements

• Use original claim forms. Don’t use copies of claim forms.

• Detach claims at perforated lines before mailing.

• Use 10 x 13 inch envelopes to mail claims. Don’t fold claim forms, appeals, or correspondence.

• Don’t use labels, stickers, or stamps on the claim form.

• Don’t send duplicate copies of information.

• Use 8 ½ x 11 inch paper. Don’t use paper smaller or larger than 8 ½ x 11 inches.

• Don’t mail claims with correspondence for other departments.

Data Fields

• Print claim data within defined boxes on the claim form.

• Use black ink, but not a black marker. Don’t use red ink or highlighters.

• Use all capital letters.

• Print using 10-pitch (12-point) Courier font, 10 point. Don’t use fonts smaller or larger than 12 
points. Don’t use proportional fonts, such as Arial or Times Roman.

• Use a laser printer for best results. Don’t use a dot matrix printer, if possible.

• Don’t use dashes or slashes in date fields.

Attachments

• Use paper clips on claims or appeals if they include attachments. Don’t use glue, tape, or staples.

• Place the claim form on top when sending new claims, followed by any medical records or other 
attachments.

• Number the pages when sending when sending attachments or multiple claims for the same client 
(e.g., 1 of 2, 2 of 2).

• Don’t total the billed amount on each claim form when submitting multi-page claims for the same 
client.

• Use the CMS-approved Medicare Remittance Advice Notice printed from Medicare Remit Easy 
Print (MREP) (professional services) or PC-Print (institutional services) when sending a Remit-
tance Advice from Medicare or the paper MRAN received from Medicare or a Medicare 
intermediary. You may also download a TMHP-approved MRAN template from the TMHP website 
at www.tmhp.com.

• Submit claim forms with MRANs and R&S Reports.

6.1.3  Claims Filing Deadlines

For claims payment to be considered, providers must adhere to the time limits described in this section. 
Claims received after the following claims filing deadlines are not payable because Texas Medicaid does 
not provide coverage for late claims.

Exception: Unless otherwise stated below, claims must be received by TMHP within 95 days from each 
date of service (DOS). Appeals must be received by TMHP within 120 days of the disposition 
date on the R&S Report on which the claim appears. A 95-day or 120-day appeal filing 
deadline that falls on a weekend or a holiday is extended to the next business day following 
the weekend or holiday.
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SECTION 6: CLAIMS FILING

Only the following holidays extend the deadlines in 2011 and 2012:

The following are time limits for submitting claims:

• Inpatient claims filed by the hospital must be received by TMHP within 95 days of the discharge date 
or last DOS on the claim.

• Hospitals reimbursed according to diagnosis-related group (DRG) payment methodology may 
submit an interim claim because the client has been in the facility 30 consecutive days or longer. 
A total stay claim is needed after discharge to ensure accurate calculation for potential outlier 
payments for clients who are 20 years of age and younger.

• Children’s hospitals reimbursed according to Tax Equity and Fiscal Responsibility Act (TEFRA) 
of 1982 methodology may submit interim claims before discharge and must submit an interim 
claim if the client remains in the hospital past the hospital’s fiscal year end.

• When medical services are rendered to a Medicaid client in Texas, TMHP must receive claims 
within 95 days of the DOS on the claim. 

• Claims submitted by newly enrolled providers must be received within 95 days of the date the new 
provider identifier is issued, and within 365 days of the DOS.

• TMHP must receive claims from out-of-state providers within 365 days from the DOS. The DOS is 
the date the service is provided or performed.

• TMHP must receive claims on behalf of an individual who has applied for Medicaid coverage but 
has not been assigned a Medicaid number on the DOS within 95 days from the date the eligibility 
was added to the TMHP eligibility file (add date) and within 365 days of the date of service or from 
the discharge date for inpatient claims. 
Providers should verify eligibility and add date by contacting TMHP (Automated Inquiry System 
[AIS], TMHP EDI’s electronic eligibility verification, or TMHP Contact Center) when the number 
is received. Not all applicants become eligible clients. Providers that submit claims electronically 
within the 365-day federal filing deadline for services rendered to individuals who do not currently 
have a Texas Medicaid identification number will receive an electronic rejection. Providers can use 
the TMHP rejection report as proof of meeting the 365-day federal filing deadline and submit an 
administrative appeal.

Date Holiday

January 17, 2011 Martin Luther King, Jr. Day

February 21, 2011 President’s Day

May 30, 2011 Memorial Day

July 4, 2011 Independence Day

September 5, 2011 Labor Day

October 10, 2011* Columbus Day

November 11, 2011 Veteran’s Day

November 24, 2011 Thanksgiving Day

November 25, 2011 Day After Thanksgiving

January 16, 2012 Martin Luther King, Jr. Day

February 20, 2012 Presidents Day

May 28, 2012 Memorial Day

July 4, 2012 Independence Day

* Columbus Day is a federal holiday, but not a state holiday. The claims filing deadline will be extended for 
providers because the Post Office will not be operating on this day.
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Important:  Providers should request and keep copies of any Medicaid Eligibility Verification (Form 
H1027) and Client Medicaid Identification (Form H3087) forms submitted by clients. A copy 
is required during the appeal process if the client’s eligibility becomes an issue.

• If a client becomes retroactively eligible or loses Medicaid eligibility and is later determined to be 
eligible, the 95-day filing deadline begins on the date that the eligibility start date was added to 
TMHP files (the add date). However, the 365-day federal filing deadline must still be met.

• When a service is a benefit of Medicare and Medicaid, and the client is covered by both programs, 
the claim must be filed with Medicare first. TMHP must receive Medicaid claims within 95 days of 
the date of Medicare disposition. 

Providers must submit a paper MRAN received from Medicare or a Medicare intermediary, the 
computer-generated MRANs from the CMS-approved software application MREP for professional 
services or PC-Print for institutional services, or the TMHP Standardized MRAN Form with a 
completed claim form to TMHP.

• When a client is eligible for Medicare Part B only, the inpatient hospital claim for services covered 
as Medicaid only is sent directly to TMHP and is subject to the 95-day filing deadline (from date of 
discharge).

Note: It is strongly recommended that providers who submit paper claims keep a copy of the 
documentation they send. It is also recommended that paper claims be sent by certified mail 
with a return receipt requested. This documentation, along with a detailed listing of the 
claims enclosed, provides proof that the claims were received by TMHP, which is particularly 
important if it is necessary to prove that the 95-day claims filing deadline has been met. 
TMHP will accept certification receipts as proof of the 95-day or 120-filing deadline. For this, 
the provider must provide the following: certification receipt, log to include information in the 
packet, Medicaid number, billed amount, DOS, and a signed claim copy. The provider needs 
to keep such proof of multiple claims submissions if the provider identifier is pending.

• If the provider is attempting to obtain prior authorization for services performed or will be 
performed, TMHP must receive the claim according to the usual 95-day filing deadline.

Note: PCCM providers, refer to Section 8: Managed Care (Vol. 1, General Information) for 
additional information about authorizations.

• The provider bills TMHP directly within 95 days from the DOS. However, if a non-third party 
resource (TPR) is billed first, TMHP must receive the claim within 95 days of the claim disposition 
by the other entity. 

Note: The provider submits a copy of the disposition with the claim. A non-TPR is secondary to 
Texas Medicaid and may only pay benefits after Texas Medicaid.

Refer to: Subsection 4.11, “Third Party Liability (TPL)” in Section 4, “Client Eligibility” (Vol. 1, 
General Information) for examples of non-TPRs.

• When a service is billed to another insurance resource, the filing deadline is 95 days from the date 
of disposition by the other resource.

• When a service is billed to a third party and no response has been received, Medicaid providers must 
allow 110 days to elapse before submitting a claim to TMHP. However, the 365-day federal filing 
deadline requirement must still be met.

• A Compass21 (C21) process allows a Title V, X, or XX Family Planning claim to be paid by Title XIX 
(Medicaid) if the client is eligible for Title XIX when those services are provided and billed under 
Title V, X, or XX. In this instance, the Medicaid 95-day filing deadline is in effect and must be met 
or the claim will be denied.U
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• For claims re-submitted to TMHP with additional detail charges (i.e., quantity billed), the additional 
details are subject to the 95-day filing deadline.

Note: In accordance with federal regulations, all claims must be initially filed with TMHP within 
365 days of the DOS, regardless of provider enrollment status or retroactive eligibility.

Refer to: Subsection 6.1.2, “Claims Filing Instructions” in this section. 

Subsection 1.1, “Provider Enrollment” in Section 1, “Provider Enrollment and Responsibil-
ities” (Vol. 1, General Information) for information on the provider enrollment process.

Subsection 7.1, “Appeal Methods” in Section 7, “Appeals” (Vol. 1, General Information) for 
information on the process for submitting appeals.

Subsection 6.1.3.2, “Exceptions to the 95-Day Filing Deadline” in this section.

“Automated Inquiry System (AIS)” in “Preliminary Information” (Vol. 1, General Infor-
mation) to learn how to retrieve client eligibility information by telephone.

Subsection 4.11, “Third Party Liability (TPL)” in Section 4, “Client Eligibility” (Vol. 1, 
General Information).

Subsection 4.2, “Eligibility Verification” in Section 4, “Client Eligibility” (Vol. 1, General 
Information).

Subsection 6.11.7, “Provider Inquiries—Status of Claims” in this section.

6.1.3.1  Claims for Clients with Retroactive Eligibility

Claims for clients who receive retroactive eligibility must be submitted within 95 days of the date that 
the client’s eligibility was added to the TMHP eligibility file (add date) and within 365 days of the DOS.

Title 42 of the Code of Federal Regulations (42 CFR), at 447.45 (d) (1), states “The Medicaid agency must 
require providers to submit all claims no later than 12 months from the date of service.” The 12-month 
filing deadline applies to all claims. Claims not submitted within 365 days (12 months) from the date of 
service cannot be considered for payment.

Retroactive eligibility does not constitute an exception to the federal filing deadline. Even if the patient’s 
Medicaid eligibility determination is delayed, the provider must still submit the claim within 365 days 
of the date of service. A claim that is not submitted within 365 days of the date of service will not be 
considered for payment.

To submit a claim for services provided to a patient who is not yet eligible for Medicaid, Texas Medicaid 
allows providers to submit claims using a pseudo recipient identification number such as 999999999 or 
000000000. Although TMHP will deny the claim, providers should retain the denial or electronic 
rejection report for proof of timely filing, especially if the eligibility determination occurs more than 365 
days after the date of service. Claims denied for recipient ineligibility may be resubmitted when the 
patient becomes eligible for the retroactive date(s) of service. Texas Medicaid may then consider the 
claim for payment because the initial claim was submitted within the 365-day federal filing deadline and 
the denial was not the result of an error by the provider.

If the 365-day federal filing deadline requirement has passed, providers must submit the following to 
TMHP within 95 days from the add date:

• A completed claim form.

• One of the following dated within 365 days from the date of service:

• A page from a Remittance and Status (R&S) Report documenting a denial of the claim.

• An electronic rejection report of the claim that includes the Medicaid recipient’s name and date 
of service.
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Providers that have submitted their claims electronically can provide proof of timely filing by submitting 
a copy of an electronic claims report that includes the following information:

• Client name or Medicaid identification number (patient control number [PCN])

• DOS

• Total charges

• Batch identification number (Batch ID) (in correct format)

Note: Only reports that were accepted or rejected by TMHP will be honored. The claim filed (client 
name or PCN, DOS and total charges) should match the information on the batch report.

6.1.3.2  Exceptions to the 95-Day Filing Deadline

TMHP is not responsible for appeals about exceptions to the 95-day filing deadline. These appeals must 
be submitted to the HHSC Claims Administrator Contract Management. TAC allows HHSC to consider 
exceptions to the 95-day filing deadline under special circumstances.

Refer to: Subsection 7.3, “Appeals to HHSC Texas Medicaid Fee-for-Service and PCCM” in Section 
7, “Appeals” (Vol. 1, General Information).

6.1.3.3  Appeal Time Limits

All appeals of denied claims and requests for adjustments on paid claims must be received by TMHP 
within 120 days from the date of disposition, the date of the R&S Report on which that claim appears. If 
the 120-day appeal deadline falls on a weekend or holiday, the deadline will be extended to the next 
business day.

Refer to: Subsection 6.1.2, “Claims Filing Instructions” in this section. 

Hospitals appealing final technical denials, admission denials, DRG changes, continued-stay denials, or 
cost/day outlier denials refer to Section 7: Appeals (Vol. 1, General Information) for complete appeal 
information.

6.1.3.4  Claims with Incomplete Information and Zero Paid Claims

Claims listed on the R&S Report with $0 allowed and $0 paid may be resubmitted as electronic appeals. 
Previously, these claims were only accepted as paper claims and were not accepted as electronic appeals. 
Appeals may be submitted through a third party biller or through TexMedConnect.

Zero-paid claims that are still within the 95-day filing deadline should be submitted as new day claims, 
which are processed faster than appeals. Claims can be resubmitted past the 95-day deadline as new day 
claims if the following fields have not changed:

• Provider identifiers

• Client Medicaid number

• Dates of service

• Total billed amount

Claims that are past the 95-day filing deadline and require changes to the fields listed above must be 
appealed on paper, with a copy of the R&S report. All other appeal guidelines remain unchanged. 

6.1.3.5  Claims Filing Reminders

After filing a claim to TMHP, providers should review the weekly R&S Report. If within 30 days the 
claim does not appear in the Claims In Process section, or if it does not appear as a paid, denied, or 
incomplete claim, the provider should resubmit it to TMHP within 95 days of the DOS.

The provider should allow TMHP 45 days to receive a Medicare-paid claim automatically transmitted 
for payment of deductible, coinsurance, or both.
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Electronic billers should notify TMHP about missing claims when:

• An accepted claim does not appear on the R&S Report within ten workdays of the file submittal.

• A claim or file does not appear on a TMHP Electronic Claims Submission Report within ten days of 
the file submission.

Certain claims, including those that were submitted for newborn services or that might be covered under 
Medicare, are suspended for review so that other state agencies can verify information. This review may 
take longer than 60 days. 

These suspended claims will appear on the provider’s R&S Report under “The following claims are being 
processed” with a message indicating that the client’s eligibility is being investigated. Providers must 
wait until the claim is finalized and appears under “Paid or Denied” or “Adjustment to Claims” on the 
R&S Report before appealing the claim. If the claim does not appear on the R&S Report, providers must 
resubmit the claim to TMHP to ensure compliance with filing and appeal deadlines.

6.1.4  HHSC Payment Deadline

Payment deadline rules, as defined by HHSC, affect all providers with the exception of LTC and Family 
Planning Titles V, X, and XX.

The new HHSC payment deadline rules for the fiscal agent arrangement ensure that state and federal 
financial requirements are met. TMHP is required to finalize and pay claims within a determined time 
frame (see table below), based on provider, claim, or eligibility type.

The following table describes the new payment deadline rules:

Claims and appeals submitted after the designated payment deadlines are denied.

Note: Providers may appeal HHSC Office of Inspector General (OIG) initiated claims adjustments 
(recoupments) after the 24-month deadline but must do so within 120 days from the date of 
the recoupment. Refer to subsection 7.1.5, “Paper Appeals” in Section 7, “Appeals” (Vol. 1, 
General Information) for instructions. All appeals of OIG recoupments must be submitted by 
paper, no electronic or telephone appeals will be accepted.

Type Description

All Providers Medicaid/CSHCN payments, excluding crossovers, cannot be made 
after 24 months from each DOS on the claim (discharge date for 
inpatient claims.)

Refugee Clients The payable period for all refugee Medicaid payments is the federal fiscal 
year (October-September) in which each DOS (discharge date for 
inpatient claims) occurs plus 1 additional federal fiscal year.

Medicaid Crossover Claims The crossover file create date is the date in which the file is received by 
Medicaid. The state has 24 months from the create date to pay the 
crossover claim.

For paper submissions, the state has 24 months from the Medicare 
disposition date to pay a crossover claim.

Retroactive SSI Eligibility 
(clients)

The payment deadline is derived from the client’s eligibility “add date”; 
to allow 24 months from the add date for the retroactive Supplemental 
Security Income (SSI)-eligible client.

County Indigent SSI Eligi-
bility (clients)

The payment deadline is derived from the client’s eligibility add date; to 
allow 24 months from the add date to pay the claim.
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6.1.4.1  Filing Deadline Calendar for 2011

Note: If the 95th or 120th day falls on a weekend or holiday, the filing or appeal deadline is extended to the next business day.

01/01 (001) 04/06 (096) 05/01 (121)
01/02 (002) 04/07 (097) 05/02 (122)
01/03 (003) 04/08 (098) 05/03 (123)
01/04 (004) 04/11 (101) 05/04 (124)
01/05 (005) 04/11 (101) 05/05 (125)
01/06 (006) 04/11 (101) 05/06 (126)
01/07 (007) 04/12 (102) 05/09 (129)
01/08 (008) 04/13 (103) 05/09 (129)
01/09 (009) 04/14 (104) 05/09 (129)
01/10 (010) 04/15 (105) 05/10 (130)
01/11 (011) 04/18 (108) 05/11 (131)
01/12 (012) 04/18 (108) 05/12 (132)
01/13 (013) 04/18 (108) 05/13 (133)
01/14 (014) 04/19 (109) 05/16 (136)
01/15 (015) 04/20 (110) 05/16 (136)
01/16 (016) 04/21 (111) 05/16 (136)
01/17 (017) 04/22 (112) 05/17 (137)
01/18 (018) 04/25 (115) 05/18 (138)
01/19 (019) 04/25 (115) 05/19 (139)
01/20 (020) 04/25 (115) 05/20 (140)
01/21 (021) 04/26 (116) 05/23 (143)
01/22 (022) 04/27 (117) 05/23 (143)
01/23 (023) 04/28 (118) 05/23 (143)
01/24 (024) 04/29 (119) 05/24 (144)
01/25 (025) 05/02 (122) 05/25 (145)
01/26 (026) 05/02 (122) 05/26 (146)
01/27 (027) 05/02 (122) 05/27 (147)
01/28 (028) 05/03 (123) 05/31 (151)
01/29 (029) 05/04 (124) 05/31 (151)
01/30 (030) 05/05 (125) 05/31 (151)
01/31 (031) 05/06 (126) 05/31 (151)
02/01 (032) 05/09 (129) 06/01 (152)
02/02 (033) 05/09 (129) 06/02 (153)
02/03 (034) 05/09 (129) 06/03 (154)
02/04 (035) 05/10 (130) 06/06 (157)
02/05 (036) 05/11 (131) 06/06 (157)
02/06 (037) 05/12 (132) 06/06 (157)
02/07 (038) 05/13 (133) 06/07 (158)
02/08 (039) 05/16 (136) 06/08 (159)
02/09 (040) 05/16 (136) 06/09 (160)
02/10 (041) 05/16 (136) 06/10 (161)
02/11 (042) 05/17 (137) 06/13 (164)
02/12 (043) 05/18 (138) 06/13 (164)
02/13 (044) 05/19 (139) 06/13 (164)
02/14 (045) 05/20 (140) 06/14 (165)
02/15 (046) 05/23 (143) 06/15 (166)
02/16 (047) 05/23 (143) 06/16 (167)
02/17 (048) 05/23 (143) 06/17 (168)
02/18 (049) 05/24 (144) 06/20 (171)
02/19 (050) 05/25 (145) 06/20 (171)
02/20 (051) 05/26 (146) 06/20 (171)
02/21 (052) 05/27 (147) 06/21 (172)
02/22 (053) 05/31 (151) 06/22 (173)
02/23 (054) 05/31 (151) 06/23 (174)
02/24 (055) 05/31 (151) 06/24 (175)
02/25 (056) 05/31 (151) 06/27 (178)
02/26 (057) 06/01 (152) 06/27 (178)
02/27 (058) 06/02 (153) 06/27 (178)
02/28 (059) 06/03 (154) 06/28 (179)
03/01 (060) 06/06 (157) 06/29 (180)
03/02 (061) 06/06 (157) 06/30 (181)
03/03 (062) 06/06 (157) 07/01 (182)
03/04 (063) 06/07 (158) 07/05 (186)
03/05 (064) 06/08 (159) 07/05 (186)
03/06 (065) 06/09 (160) 07/05 (186)
03/07 (066) 06/10 (161) 07/05 (186)
03/08 (067) 06/13 (164) 07/06 (187)
03/09 (068) 06/13 (164) 07/07 (188)
03/10 (069) 06/13 (164) 07/08 (189)
03/11 (070) 06/14 (165) 07/11 (192)
03/12 (071) 06/15 (166) 07/11 (192)
03/13 (072) 06/16 (167) 07/11 (192)
03/14 (073) 06/17 (168) 07/12 (193)
03/15 (074) 06/20 (171) 07/13 (194)

03/16 (075) 06/20 (171) 07/14 (195)
03/17 (076) 06/20 (171) 07/15 (196)
03/18 (077) 06/21 (172) 07/18 (199)
03/19 (078) 06/22 (173) 07/18 (199)
03/20 (079) 06/23 (174) 07/18 (199)
03/21 (080) 06/24 (175) 07/19 (200)
03/22 (081) 06/27 (178) 07/20 (201)
03/23 (082) 06/27 (178) 07/21 (202)
03/24 (083) 06/27 (178) 07/22 (203)
03/25 (084) 06/28 (179) 07/25 (206)
03/26 (085) 06/29 (180) 07/25 (206)
03/27 (086) 06/30 (181) 07/25 (206)
03/28 (087) 07/01 (182) 07/26 (207)
03/29 (088) 07/05 (186) 07/27 (208)
03/30 (089) 07/05 (186) 07/28 (209)
03/31 (090) 07/05 (186) 07/29 (210)
04/01 (091) 07/05 (186) 08/01 (213)
04/02 (092) 07/06 (187) 08/01 (213)
04/03 (093) 07/07 (188) 08/01 (213)
04/04 (094) 07/08 (189) 08/02 (214)
04/05 (095) 07/11 (192) 08/03 (215)
04/06 (096) 07/11 (192) 08/04 (216)
04/07 (097) 07/11 (192) 08/05 (217)
04/08 (098) 07/12 (193) 08/08 (220)
04/09 (099) 07/13 (194) 08/08 (220)
04/10 (100) 07/14 (195) 08/08 (220)
04/11 (101) 07/15 (196) 08/09 (221)
04/12 (102) 07/18 (199) 08/10 (222)
04/13 (103) 07/18 (199) 08/11 (223)
04/14 (104) 07/18 (199) 08/12 (224)
04/15 (105) 07/19 (200) 08/15 (227)
04/16 (106) 07/20 (201) 08/15 (227)
04/17 (107) 07/21 (202) 08/15 (227)
04/18 (108) 07/22 (203) 08/16 (228)
04/19 (109) 07/25 (206) 08/17 (229)
04/20 (110) 07/25 (206) 08/18 (230)
04/21 (111) 07/25 (206) 08/19 (231)
04/22 (112) 07/26 (207) 08/22 (234)
04/23 (113) 07/27 (208) 08/22 (234)
04/24 (114) 07/28 (209) 08/22 (234)
04/25 (115) 07/29 (210) 08/23 (235)
04/26 (116) 08/01 (213) 08/24 (236)
04/27 (117) 08/01 (213) 08/25 (237)
04/28 (118) 08/01 (213) 08/26 (238)
04/29 (119) 08/02 (214) 08/29 (241)
04/30 (120) 08/03 (215) 08/29 (241)
05/01 (121) 08/04 (216) 08/29 (241)
05/02 (122) 08/05 (217) 08/30 (242)
05/03 (123) 08/08 (220) 08/31 (243)
05/04 (124) 08/08 (220) 09/01 (244)
05/05 (125) 08/08 (220) 09/02 (245)
05/06 (126) 08/09 (221) 09/06 (249)
05/07 (127) 08/10 (222) 09/06 (249)
05/08 (128) 08/11 (223) 09/06 (249)
05/09 (129) 08/12 (224) 09/06 (249)
05/10 (130) 08/15 (227) 09/07 (250)
05/11 (131) 08/15 (227) 09/08 (251)
05/12 (132) 08/15 (227) 09/09 (252)
05/13 (133) 08/16 (228) 09/12 (255)
05/14 (134) 08/17 (229) 09/12 (255)
05/15 (135) 08/18 (230) 09/12 (255)
05/16 (136) 08/19 (231) 09/13 (256)
05/17 (137) 08/22 (234) 09/14 (257)
05/18 (138) 08/22 (234) 09/15 (258)
05/19 (139) 08/22 (234) 09/16 (259)
05/20 (140) 08/23 (235) 09/19 (262)
05/21 (141) 08/24 (236) 09/19 (262)
05/22 (142) 08/25 (237) 09/19 (262)
05/23 (143) 08/26 (238) 09/20 (263)
05/24 (144) 08/29 (241) 09/21 (264)
05/25 (145) 08/29 (241) 09/22 (265)
05/26 (146) 08/29 (241) 09/23 (266)
05/27 (147) 08/30 (242) 09/26 (269)
05/28 (148) 08/31 (243) 09/26 (269)

05/29 (149) 09/01 (244) 09/26 (269)
05/30 (150) 09/02 (245) 09/27 (270)
05/31 (151) 09/06 (249) 09/28 (271)
06/01 (152) 09/06 (249) 09/29 (272)
06/02 (153) 09/06 (249) 09/30 (273)
06/03 (154) 09/06 (249) 10/03 (276)
06/04 (155) 09/07 (250) 10/03 (276)
06/05 (156) 09/08 (251) 10/03 (276)
06/06 (157) 09/09 (252) 10/04 (277)
06/07 (158) 09/12 (255) 10/05 (278)
06/08 (159) 09/12 (255) 10/06 (279)
06/09 (160) 09/12 (255) 10/07 (280)
06/10 (161) 09/13 (256) 10/11 (284)
06/11 (162) 09/14 (257) 10/11 (284)
06/12 (163) 09/15 (258) 10/11 (284)
06/13 (164) 09/16 (259) 10/11 (284)
06/14 (165) 09/19 (262) 10/12 (285)
06/15 (166) 09/19 (262) 10/13 (286)
06/16 (167) 09/19 (262) 10/14 (287)
06/17 (168) 09/20 (263) 10/17 (290)
06/18 (169) 09/21 (264) 10/17 (290)
06/19 (170) 09/22 (265) 10/17 (290)
06/20 (171) 09/23 (266) 10/18 (291)
06/21 (172) 09/26 (269) 10/19 (292)
06/22 (173) 09/26 (269) 10/20 (293)
06/23 (174) 09/26 (269) 10/21 (294)
06/24 (175) 09/27 (270) 10/24 (297)
06/25 (176) 09/28 (271) 10/24 (297)
06/26 (177) 09/29 (272) 10/24 (297)
06/27 (178) 09/30 (273) 10/25 (298)
06/28 (179) 10/03 (276) 10/26 (299)
06/29 (180) 10/03 (276) 10/27 (300)
06/30 (181) 10/03 (276) 10/28 (301)
07/01 (182) 10/04 (277) 10/31 (304)
07/02 (183) 10/05 (278) 10/31 (304)
07/03 (184) 10/06 (279) 10/31 (304)
07/04 (185) 10/07 (280) 11/01 (305)
07/05 (186) 10/11 (284) 11/02 (306)
07/06 (187) 10/11 (284) 11/03 (307)
07/07 (188) 10/11 (284) 11/04 (308)
07/08 (189) 10/11 (284) 11/07 (311)
07/09 (190) 10/12 (285) 11/07 (311)
07/10 (191) 10/13 (286) 11/07 (311)
07/11 (192) 10/14 (287) 11/08 (312)
07/12 (193) 10/17 (290) 11/09 (313)
07/13 (194) 10/17 (290) 11/10 (314)
07/14 (195) 10/17 (290) 11/14 (318)
07/15 (196) 10/18 (291) 11/14 (318)
07/16 (197) 10/19 (292) 11/14 (318)
07/17 (198) 10/20 (293) 11/14 (318)
07/18 (199) 10/21 (294) 11/15 (319)
07/19 (200) 10/24 (297) 11/16 (320)
07/20 (201) 10/24 (297) 11/17 (321)
07/21 (202) 10/24 (297) 11/18 (322)
07/22 (203) 10/25 (298) 11/21 (325)
07/23 (204) 10/26 (299) 11/21 (325)
07/24 (205) 10/27 (300) 11/21 (325)
07/25 (206) 10/28 (301) 11/22 (326)
07/26 (207) 10/31 (304) 11/23 (327)
07/27 (208) 10/31 (304) 11/28 (332)
07/28 (209) 10/31 (304) 11/28 (332)
07/29 (210) 11/01 (305) 11/28 (332)
07/30 (211) 11/02 (306) 11/28 (332)
07/31 (212) 11/03 (307) 11/28 (332)
08/01 (213) 11/04 (308) 11/29 (333)
08/02 (214) 11/07 (311) 11/30 (334)
08/03 (215) 11/07 (311) 12/01 (335)
08/04 (216) 11/07 (311) 12/02 (336)
08/05 (217) 11/08 (312) 12/05 (339)
08/06 (218) 11/09 (313) 12/05 (339)
08/07 (219) 11/10 (314) 12/05 (339)
08/08 (220) 11/14 (318) 12/06 (340)
08/09 (221) 11/14 (318) 12/07 (341)
08/10 (222) 11/14 (318) 12/08 (342)

08/11 (223) 11/14 (318) 12/09 (343)
08/12 (224) 11/15 (319) 12/12 (346)
08/13 (225) 11/16 (320) 12/12 (346)
08/14 (226) 11/17 (321) 12/12 (346)
08/15 (227) 11/18 (322) 12/13 (347)
08/16 (228) 11/21 (325) 12/14 (348)
08/17 (229) 11/21 (325) 12/15 (349)
08/18 (230) 11/21 (325) 12/16 (350)
08/19 (231) 11/22 (326) 12/19 (353)
08/20 (232) 11/23 (327) 12/19 (353)
08/21 (233) 11/28 (332) 12/19 (353)
08/22 (234) 11/28 (332) 12/20 (354)
08/23 (235) 11/28 (332) 12/21 (355)
08/24 (236) 11/28 (332) 12/22 (356)
08/25 (237) 11/28 (332) 12/23 (357)
08/26 (238) 11/29 (333) 12/27 (361)
08/27 (239) 11/30 (334) 12/27 (361)
08/28 (240) 12/01 (335) 12/27 (361)
08/29 (241) 12/02 (336) 12/27 (361)
08/30 (242) 12/05 (339) 12/28 (362)
08/31 (243) 12/05 (339) 12/29 (363)
09/01 (244) 12/05 (339) 12/30 (364)
09/02 (245) 12/06 (340) 01/03 (003)
09/03 (246) 12/07 (341) 01/03 (003)
09/04 (247) 12/08 (342) 01/03 (003)
09/05 (248) 12/09 (343) 01/03 (003)
09/06 (249) 12/12 (346) 01/04 (004)
09/07 (250) 12/12 (346) 01/05 (005)
09/08 (251) 12/12 (346) 01/06 (006)
09/09 (252) 12/13 (347) 01/09 (009)
09/10 (253) 12/14 (348) 01/09 (009)
09/11 (254) 12/15 (349) 01/09 (009)
09/12 (255) 12/16 (350) 01/10 (010)
09/13 (256) 12/19 (353) 01/11 (011)
09/14 (257) 12/19 (353) 01/12 (012)
09/15 (258) 12/19 (353) 01/13 (013)
09/16 (259) 12/20 (354) 01/17 (017)
09/17 (260) 12/21 (355) 01/17 (017)
09/18 (261) 12/22 (356) 01/17 (017)
09/19 (262) 12/23 (357) 01/17 (017)
09/20 (263) 12/27 (361) 01/18 (018)
09/21 (264) 12/27 (361) 01/19 (019)
09/22 (265) 12/27 (361) 01/20 (020)
09/23 (266) 12/27 (361) 01/23 (023)
09/24 (267) 12/28 (362) 01/23 (023)
09/25 (268) 12/29 (363) 01/23 (023)
09/26 (269) 12/30 (364) 01/24 (024)
09/27 (270) 01/03 (003) 01/25 (025)
09/28 (271) 01/03 (003) 01/26 (026)
09/29 (272) 01/03 (003) 01/27 (027)
09/30 (273) 01/03 (003) 01/30 (030)
10/01 (274) 01/04 (004) 01/30 (030)
10/02 (275) 01/05 (005) 01/30 (030)
10/03 (276) 01/06 (006) 01/31 (031)
10/04 (277) 01/09 (009) 02/01 (032)
10/05 (278) 01/09 (009) 02/02 (033)
10/06 (279) 01/09 (009) 02/03 (034)
10/07 (280) 01/10 (010) 02/06 (037)
10/08 (281) 01/11 (011) 02/06 (037)
10/09 (282) 01/12 (012) 02/06 (037)
10/10 (283) 01/13 (013) 02/07 (038)
10/11 (284) 01/17 (017) 02/08 (039)
10/12 (285) 01/17 (017) 02/09 (040)
10/13 (286) 01/17 (017) 02/10 (041)
10/14 (287) 01/17 (017) 02/13 (044)
10/15 (288) 01/18 (018) 02/13 (044)
10/16 (289) 01/19 (019) 02/13 (044)
10/17 (290) 01/20 (020) 02/14 (045)
10/18 (291) 01/23 (023) 02/15 (046)
10/19 (292) 01/23 (023) 02/16 (047)
10/20 (293) 01/23 (023) 02/17 (048)
10/21 (294) 01/24 (024) 02/21 (052)
10/22 (295) 01/25 (025) 02/21 (052)
10/23 (296) 01/26 (026) 02/21 (052)

10/24 (297) 01/27 (027) 02/21 (052)
10/25 (298) 01/30 (030) 02/22 (053)
10/26 (299) 01/30 (030) 02/23 (054)
10/27 (300) 01/30 (030) 02/24 (055)
10/28 (301) 01/31 (031) 02/27 (058)
10/29 (302) 02/01 (032) 02/27 (058)
10/30 (303) 02/02 (033) 02/27 (058)
10/31 (304) 02/03 (034) 02/28 (059)
11/01 (305) 02/06 (037) 02/29 (060)
11/02 (306) 02/06 (037) 03/01 (061)
11/03 (307) 02/06 (037) 03/02 (062)
11/04 (308) 02/07 (038) 03/05 (065)
11/05 (309) 02/08 (039) 03/05 (065)
11/06 (310) 02/09 (040) 03/05 (065)
11/07 (311) 02/10 (041) 03/06 (066)
11/08 (312) 02/13 (044) 03/07 (067)
11/09 (313) 02/13 (044) 03/08 (068)
11/10 (314) 02/13 (044) 03/09 (069)
11/11 (315) 02/14 (045) 03/12 (072)
11/12 (316) 02/15 (046) 03/12 (072)
11/13 (317) 02/16 (047) 03/12 (072)
11/14 (318) 02/17 (048) 03/13 (073)
11/15 (319) 02/21 (052) 03/14 (074)
11/16 (320) 02/21 (052) 03/15 (075)
11/17 (321) 02/21 (052) 03/16 (076)
11/18 (322) 02/21 (052) 03/19 (079)
11/19 (323) 02/22 (053) 03/19 (079)
11/20 (324) 02/23 (054) 03/19 (079)
11/21 (325) 02/24 (055) 03/20 (080)
11/22 (326) 02/27 (058) 03/21 (081)
11/23 (327) 02/27 (058) 03/22 (082)
11/24 (328) 02/27 (058) 03/23 (083)
11/25 (329) 02/28 (059) 03/26 (086)
11/26 (330) 02/29 (060) 03/26 (086)
11/27 (331) 03/01 (061) 03/26 (086)
11/28 (332) 03/02 (062) 03/27 (087)
11/29 (333) 03/05 (065) 03/28 (088)
11/30 (334) 03/05 (065) 03/29 (089)
12/01 (335) 03/05 (065) 03/30 (090)
12/02 (336) 03/06 (066) 04/02 (093)
12/03 (337) 03/07 (067) 04/02 (093)
12/04 (338) 03/08 (068) 04/02 (093)
12/05 (339) 03/09 (069) 04/03 (094)
12/06 (340) 03/12 (072) 04/04 (095)
12/07 (341) 03/12 (072) 04/05 (096)
12/08 (342) 03/12 (072) 04/06 (097)
12/09 (343) 03/13 (073) 04/09 (100)
12/10 (344) 03/14 (074) 04/09 (100)
12/11 (345) 03/15 (075) 04/09 (100)
12/12 (346) 03/16 (076) 04/10 (101)
12/13 (347) 03/19 (079) 04/11 (102)
12/14 (348) 03/19 (079) 04/12 (103)
12/15 (349) 03/19 (079) 04/13 (104)
12/16 (350) 03/20 (080) 04/16 (107)
12/17 (351) 03/21 (081) 04/16 (107)
12/18 (352) 03/22 (082) 04/16 (107)
12/19 (353) 03/23 (083) 04/17 (108)
12/20 (354) 03/26 (086) 04/18 (109)
12/21 (355) 03/26 (086) 04/19 (110)
12/22 (356) 03/26 (086) 04/20 (111)
12/23 (357) 03/27 (087) 04/23 (114)
12/24 (358) 03/28 (088) 04/23 (114)
12/25 (359) 03/29 (089) 04/23 (114)
12/26 (360) 03/30 (090) 04/24 (115)
12/27 (361) 04/02 (093) 04/25 (116)
12/28 (362) 04/02 (093) 04/26 (117)
12/29 (363) 04/02 (093) 04/27 (118)
12/30 (364) 04/03 (094) 04/30 (121)
12/31 (365) 04/04 (095) 04/30 (121)
01/01 (001) 04/05 (096) 04/30 (121)

Date of Service 

or Disposition 95 Days 120 Days

Date of Service 

or Disposition 95 Days 120 Days

Date of Service 

or Disposition 95 Days 120 Days

Date of Service 

or Disposition 95 Days 120 Days

Date of Service 

or Disposition 95 Days 120 Days
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6.1.4.2  Filing Deadline Calendar for 2012

Note: If the 95th or 120th day falls on a weekend or holiday, the filing or appeal deadline is extended to the next business day

01/01 (001) 04/05 (096) 04/30 (121)
01/02 (002) 04/06 (097) 05/01 (122)
01/03 (003) 04/09 (100) 05/02 (123)
01/04 (004) 04/09 (100) 05/03 (124)
01/05 (005) 04/09 (100) 05/04 (125)
01/06 (006) 04/10 (101) 05/07 (128)
01/07 (007) 04/11 (102) 05/07 (128)
01/08 (008) 04/12 (103) 05/07 (128)
01/09 (009) 04/13 (104) 05/08 (129)
01/10 (010) 04/16 (107) 05/09 (130)
01/11 (011) 04/16 (107) 05/10 (131)
01/12 (012) 04/16 (107) 05/11 (132)
01/13 (013) 04/17 (108) 05/14 (135)
01/14 (014) 04/18 (109) 05/14 (135)
01/15 (015) 04/19 (110) 05/14 (135)
01/16 (016) 04/20 (111) 05/15 (136)
01/17 (017) 04/23 (114) 05/16 (137)
01/18 (018) 04/23 (114) 05/17 (138)
01/19 (019) 04/23 (114) 05/18 (139)
01/20 (020) 04/24 (115) 05/21 (142)
01/21 (021) 04/25 (116) 05/21 (142)
01/22 (022) 04/26 (117) 05/21 (142)
01/23 (023) 04/27 (118) 05/22 (143)
01/24 (024) 04/30 (121) 05/23 (144)
01/25 (025) 04/30 (121) 05/24 (145)
01/26 (026) 04/30 (121) 05/25 (146)
01/27 (027) 05/01 (122) 05/29 (150)
01/28 (028) 05/02 (123) 05/29 (150)
01/29 (029) 05/03 (124) 05/29 (150)
01/30 (030) 05/04 (125) 05/29 (150)
01/31 (031) 05/07 (128) 05/30 (151)
02/01 (032) 05/07 (128) 05/31 (152)
02/02 (033) 05/07 (128) 06/01 (153)
02/03 (034) 05/08 (129) 06/04 (156)
02/04 (035) 05/09 (130) 06/04 (156)
02/05 (036) 05/10 (131) 06/04 (156)
02/06 (037) 05/11 (132) 06/05 (157)
02/07 (038) 05/14 (135) 06/06 (158)
02/08 (039) 05/14 (135) 06/07 (159)
02/09 (040) 05/14 (135) 06/08 (160)
02/10 (041) 05/15 (136) 06/11 (163)
02/11 (042) 05/16 (137) 06/11 (163)
02/12 (043) 05/17 (138) 06/11 (163)
02/13 (044) 05/18 (139) 06/12 (164)
02/14 (045) 05/21 (142) 06/13 (165)
02/15 (046) 05/21 (142) 06/14 (166)
02/16 (047) 05/21 (142) 06/15 (167)
02/17 (048) 05/22 (143) 06/18 (170)
02/18 (049) 05/23 (144) 06/18 (170)
02/19 (050) 05/24 (145) 06/18 (170)
02/20 (051) 05/25 (146) 06/19 (171)
02/21 (052) 05/29 (150) 06/20 (172)
02/22 (053) 05/29 (150) 06/21 (173)
02/23 (054) 05/29 (150) 06/22 (174)
02/24 (055) 05/29 (150) 06/25 (177)
02/25 (056) 05/30 (151) 06/25 (177)
02/26 (057) 05/31 (152) 06/25 (177)
02/27 (058) 06/01 (153) 06/26 (178)
02/28 (059) 06/04 (156) 06/27 (179)
02/29 (060) 06/04 (156) 06/28 (180)
03/01 (061) 06/04 (156) 06/29 (181)
03/02 (062) 06/05 (157) 07/02 (184)
03/03 (063) 06/06 (158) 07/02 (184)
03/04 (064) 06/07 (159) 07/02 (184)
03/05 (065) 06/08 (160) 07/03 (185)
03/06 (066) 06/11 (163) 07/05 (187)
03/07 (067) 06/11 (163) 07/05 (187)
03/08 (068) 06/11 (163) 07/06 (188)
03/09 (069) 06/12 (164) 07/09 (191)
03/10 (070) 06/13 (165) 07/09 (191)
03/11 (071) 06/14 (166) 07/09 (191)
03/12 (072) 06/15 (167) 07/10 (192)
03/13 (073) 06/18 (170) 07/11 (193)
03/14 (074) 06/18 (170) 07/12 (194)

03/15 (075) 06/18 (170) 07/13 (195)
03/16 (076) 06/19 (171) 07/16 (198)
03/17 (077) 06/20 (172) 07/16 (198)
03/18 (078) 06/21 (173) 07/16 (198)
03/19 (079) 06/22 (174) 07/17 (199)
03/20 (080) 06/25 (177) 07/18 (200)
03/21 (081) 06/25 (177) 07/19 (201)
03/22 (082) 06/25 (177) 07/20 (202)
03/23 (083) 06/26 (178) 07/23 (205)
03/24 (084) 06/27 (179) 07/23 (205)
03/25 (085) 06/28 (180) 07/23 (205)
03/26 (086) 06/29 (181) 07/24 (206)
03/27 (087) 07/02 (184) 07/25 (207)
03/28 (088) 07/02 (184) 07/26 (208)
03/29 (089) 07/02 (184) 07/27 (209)
03/30 (090) 07/03 (185) 07/30 (212)
03/31 (091) 07/05 (187) 07/30 (212)
04/01 (092) 07/05 (187) 07/30 (212)
04/02 (093) 07/06 (188) 07/31 (213)
04/03 (094) 07/09 (191) 08/01 (214)
04/04 (095) 07/09 (191) 08/02 (215)
04/05 (096) 07/09 (191) 08/03 (216)
04/06 (097) 07/10 (192) 08/06 (219)
04/07 (098) 07/11 (193) 08/06 (219)
04/08 (099) 07/12 (194) 08/06 (219)
04/09 (100) 07/13 (195) 08/07 (220)
04/10 (101) 07/16 (198) 08/08 (221)
04/11 (102) 07/16 (198) 08/09 (222)
04/12 (103) 07/16 (198) 08/10 (223)
04/13 (104) 07/17 (199) 08/13 (226)
04/14 (105) 07/18 (200) 08/13 (226)
04/15 (106) 07/19 (201) 08/13 (226)
04/16 (107) 07/20 (202) 08/14 (227)
04/17 (108) 07/23 (205) 08/15 (228)
04/18 (109) 07/23 (205) 08/16 (229)
04/19 (110) 07/23 (205) 08/17 (230)
04/20 (111) 07/24 (206) 08/20 (233)
04/21 (112) 07/25 (207) 08/20 (233)
04/22 (113) 07/26 (208) 08/20 (233)
04/23 (114) 07/27 (209) 08/21 (234)
04/24 (115) 07/30 (212) 08/22 (235)
04/25 (116) 07/30 (212) 08/23 (236)
04/26 (117) 07/30 (212) 08/24 (237)
04/27 (118) 07/31 (213) 08/27 (240)
04/28 (119) 08/01 (214) 08/27 (240)
04/29 (120) 08/02 (215) 08/27 (240)
04/30 (121) 08/03 (216) 08/28 (241)
05/01 (122) 08/06 (219) 08/29 (242)
05/02 (123) 08/06 (219) 08/30 (243)
05/03 (124) 08/06 (219) 08/31 (244)
05/04 (125) 08/07 (220) 09/04 (248)
05/05 (126) 08/08 (221) 09/04 (248)
05/06 (127) 08/09 (222) 09/04 (248)
05/07 (128) 08/10 (223) 09/04 (248)
05/08 (129) 08/13 (226) 09/05 (249)
05/09 (130) 08/13 (226) 09/06 (250)
05/10 (131) 08/13 (226) 09/07 (251)
05/11 (132) 08/14 (227) 09/10 (254)
05/12 (133) 08/15 (228) 09/10 (254)
05/13 (134) 08/16 (229) 09/10 (254)
05/14 (135) 08/17 (230) 09/11 (255)
05/15 (136) 08/20 (233) 09/12 (256)
05/16 (137) 08/20 (233) 09/13 (257)
05/17 (138) 08/20 (233) 09/14 (258)
05/18 (139) 08/21 (234) 09/17 (261)
05/19 (140) 08/22 (235) 09/17 (261)
05/20 (141) 08/23 (236) 09/17 (261)
05/21 (142) 08/24 (237) 09/18 (262)
05/22 (143) 08/27 (240) 09/19 (263)
05/23 (144) 08/27 (240) 09/20 (264)
05/24 (145) 08/27 (240) 09/21 (265)
05/25 (146) 08/28 (241) 09/24 (268)
05/26 (147) 08/29 (242) 09/24 (268)
05/27 (148) 08/30 (243) 09/24 (268)

05/28 (149) 08/31 (244) 09/25 (269)
05/29 (150) 09/04 (248) 09/26 (270)
05/30 (151) 09/04 (248) 09/27 (271)
05/31 (152) 09/04 (248) 09/28 (272)
06/01 (153) 09/04 (248) 10/01 (275)
06/02 (154) 09/05 (249) 10/01 (275)
06/03 (155) 09/06 (250) 10/01 (275)
06/04 (156) 09/07 (251) 10/02 (276)
06/05 (157) 09/10 (254) 10/03 (277)
06/06 (158) 09/10 (254) 10/04 (278)
06/07 (159) 09/10 (254) 10/05 (279)
06/08 (160) 09/11 (255) 10/09 (283)
06/09 (161) 09/12 (256) 10/09 (283)
06/10 (162) 09/13 (257) 10/09 (283)
06/11 (163) 09/14 (258) 10/09 (283)
06/12 (164) 09/17 (261) 10/10 (284)
06/13 (165) 09/17 (261) 10/11 (285)
06/14 (166) 09/17 (261) 10/12 (286)
06/15 (167) 09/18 (262) 10/15 (289)
06/16 (168) 09/19 (263) 10/15 (289)
06/17 (169) 09/20 (264) 10/15 (289)
06/18 (170) 09/21 (265) 10/16 (290)
06/19 (171) 09/24 (268) 10/17 (291)
06/20 (172) 09/24 (268) 10/18 (292)
06/21 (173) 09/24 (268) 10/19 (293)
06/22 (174) 09/25 (269) 10/22 (296)
06/23 (175) 09/26 (270) 10/22 (296)
06/24 (176) 09/27 (271) 10/22 (296)
06/25 (177) 09/28 (272) 10/23 (297)
06/26 (178) 10/01 (275) 10/24 (298)
06/27 (179) 10/01 (275) 10/25 (299)
06/28 (180) 10/01 (275) 10/26 (300)
06/29 (181) 10/02 (276) 10/29 (303)
06/30 (182) 10/03 (277) 10/29 (303)
07/01 (183) 10/04 (278) 10/29 (303)
07/02 (184) 10/05 (279) 10/30 (304)
07/03 (185) 10/09 (283) 10/31 (305)
07/04 (186) 10/09 (283) 11/01 (306)
07/05 (187) 10/09 (283) 11/02 (307)
07/06 (188) 10/09 (283) 11/05 (310)
07/07 (189) 10/10 (284) 11/05 (310)
07/08 (190) 10/11 (285) 11/05 (310)
07/09 (191) 10/12 (286) 11/06 (311)
07/10 (192) 10/15 (289) 11/07 (312)
07/11 (193) 10/15 (289) 11/08 (313)
07/12 (194) 10/15 (289) 11/09 (314)
07/13 (195) 10/16 (290) 11/13 (318)
07/14 (196) 10/17 (291) 11/13 (318)
07/15 (197) 10/18 (292) 11/13 (318)
07/16 (198) 10/19 (293) 11/13 (318)
07/17 (199) 10/22 (296) 11/14 (319)
07/18 (200) 10/22 (296) 11/15 (320)
07/19 (201) 10/22 (296) 11/16 (321)
07/20 (202) 10/23 (297) 11/19 (324)
07/21 (203) 10/24 (298) 11/19 (324)
07/22 (204) 10/25 (299) 11/19 (324)
07/23 (205) 10/26 (300) 11/20 (325)
07/24 (206) 10/29 (303) 11/21 (326)
07/25 (207) 10/29 (303) 11/26 (331)
07/26 (208) 10/29 (303) 11/26 (331)
07/27 (209) 10/30 (304) 11/26 (331)
07/28 (210) 10/31 (305) 11/26 (331)
07/29 (211) 11/01 (306) 11/26 (331)
07/30 (212) 11/02 (307) 11/27 (332)
07/31 (213) 11/05 (310) 11/28 (333)
08/01 (214) 11/05 (310) 11/29 (334)
08/02 (215) 11/05 (310) 11/30 (335)
08/03 (216) 11/06 (311) 12/03 (338)
08/04 (217) 11/07 (312) 12/03 (338)
08/05 (218) 11/08 (313) 12/03 (338)
08/06 (219) 11/09 (314) 12/04 (339)
08/07 (220) 11/13 (318) 12/05 (340)
08/08 (221) 11/13 (318) 12/06 (341)
08/09 (222) 11/13 (318) 12/07 (342)

08/10 (223) 11/13 (318) 12/10 (345)
08/11 (224) 11/14 (319) 12/10 (345)
08/12 (225) 11/15 (320) 12/10 (345)
08/13 (226) 11/16 (321) 12/11 (346)
08/14 (227) 11/19 (324) 12/12 (347)
08/15 (228) 11/19 (324) 12/13 (348)
08/16 (229) 11/19 (324) 12/14 (349)
08/17 (230) 11/20 (325) 12/17 (352)
08/18 (231) 11/21 (326) 12/17 (352)
08/19 (232) 11/26 (331) 12/17 (352)
08/20 (233) 11/26 (331) 12/18 (353)
08/21 (234) 11/26 (331) 12/19 (354)
08/22 (235) 11/26 (331) 12/20 (355)
08/23 (236) 11/26 (331) 12/21 (356)
08/24 (237) 11/27 (332) 12/26 (361)
08/25 (238) 11/28 (333) 12/26 (361)
08/26 (239) 11/29 (334) 12/26 (361)
08/27 (240) 11/30 (335) 12/26 (361)
08/28 (241) 12/03 (338) 12/26 (361)
08/29 (242) 12/03 (338) 12/27 (362)
08/30 (243) 12/03 (338) 12/28 (363)
08/31 (244) 12/04 (339) 12/31 (366)
09/01 (245) 12/05 (340) 12/31 (366)
09/02 (246) 12/06 (341) 12/31 (366)
09/03 (247) 12/07 (342) 01/02 (002)
09/04 (248) 12/10 (345) 01/02 (002)
09/05 (249) 12/10 (345) 01/03 (003)
09/06 (250) 12/10 (345) 01/04 (004)
09/07 (251) 12/11 (346) 01/07 (007)
09/08 (252) 12/12 (347) 01/07 (007)
09/09 (253) 12/13 (348) 01/07 (007)
09/10 (254) 12/14 (349) 01/08 (008)
09/11 (255) 12/17 (352) 01/09 (009)
09/12 (256) 12/17 (352) 01/10 (010)
09/13 (257) 12/17 (352) 01/11 (011)
09/14 (258) 12/18 (353) 01/14 (014)
09/15 (259) 12/19 (354) 01/14 (014)
09/16 (260) 12/20 (355) 01/14 (014)
09/17 (261) 12/21 (356) 01/15 (015)
09/18 (262) 12/26 (361) 01/16 (016)
09/19 (263) 12/26 (361) 01/17 (017)
09/20 (264) 12/26 (361) 01/18 (018)
09/21 (265) 12/26 (361) 01/22 (022)
09/22 (266) 12/26 (361) 01/22 (022)
09/23 (267) 12/27 (362) 01/22 (022)
09/24 (268) 12/28 (363) 01/22 (022)
09/25 (269) 12/31 (366) 01/23 (023)
09/26 (270) 12/31 (366) 01/24 (024)
09/27 (271) 12/31 (366) 01/25 (025)
09/28 (272) 01/02 (002) 01/28 (028)
09/29 (273) 01/02 (002) 01/28 (028)
09/30 (274) 01/03 (003) 01/28 (028)
10/01 (275) 01/04 (004) 01/29 (029)
10/02 (276) 01/07 (007) 01/30 (030)
10/03 (277) 01/07 (007) 01/31 (031)
10/04 (278) 01/07 (007) 02/01 (032)
10/05 (279) 01/08 (008) 02/04 (035)
10/06 (280) 01/09 (009) 02/04 (035)
10/07 (281) 01/10 (010) 02/04 (035)
10/08 (282) 01/11 (011) 02/05 (036)
10/09 (283) 01/14 (014) 02/06 (037)
10/10 (284) 01/14 (014) 02/07 (038)
10/11 (285) 01/14 (014) 02/08 (039)
10/12 (286) 01/15 (015) 02/11 (042)
10/13 (287) 01/16 (016) 02/11 (042)
10/14 (288) 01/17 (017) 02/11 (042)
10/15 (289) 01/18 (018) 02/12 (043)
10/16 (290) 01/22 (022) 02/13 (044)
10/17 (291) 01/22 (022) 02/14 (045)
10/18 (292) 01/22 (022) 02/15 (046)
10/19 (293) 01/22 (022) 02/19 (050)
10/20 (294) 01/23 (023) 02/19 (050)
10/21 (295) 01/24 (024) 02/19 (050)
10/22 (296) 01/25 (025) 02/19 (050)

10/23 (297) 01/28 (028) 02/20 (051)
10/24 (298) 01/28 (028) 02/21 (052)
10/25 (299) 01/28 (028) 02/22 (053)
10/26 (300) 01/29 (029) 02/25 (056)
10/27 (301) 01/30 (030) 02/25 (056)
10/28 (302) 01/31 (031) 02/25 (056)
10/29 (303) 02/01 (032) 02/26 (057)
10/30 (304) 02/04 (035) 02/27 (058)
10/31 (305) 02/04 (035) 02/28 (059)
11/01 (306) 02/04 (035) 03/01 (060)
11/02 (307) 02/05 (036) 03/04 (063)
11/03 (308) 02/06 (037) 03/04 (063)
11/04 (309) 02/07 (038) 03/04 (063)
11/05 (310) 02/08 (039) 03/05 (064)
11/06 (311) 02/11 (042) 03/06 (065)
11/07 (312) 02/11 (042) 03/07 (066)
11/08 (313) 02/11 (042) 03/08 (067)
11/09 (314) 02/12 (043) 03/11 (070)
11/10 (315) 02/13 (044) 03/11 (070)
11/11 (316) 02/14 (045) 03/11 (070)
11/12 (317) 02/15 (046) 03/12 (071)
11/13 (318) 02/19 (050) 03/13 (072)
11/14 (319) 02/19 (050) 03/14 (073)
11/15 (320) 02/19 (050) 03/15 (074)
11/16 (321) 02/19 (050) 03/18 (077)
11/17 (322) 02/20 (051) 03/18 (077)
11/18 (323) 02/21 (052) 03/18 (077)
11/19 (324) 02/22 (053) 03/19 (078)
11/20 (325) 02/25 (056) 03/20 (079)
11/21 (326) 02/25 (056) 03/21 (080)
11/22 (327) 02/25 (056) 03/22 (081)
11/23 (328) 02/26 (057) 03/25 (084)
11/24 (329) 02/27 (058) 03/25 (084)
11/25 (330) 02/28 (059) 03/25 (084)
11/26 (331) 03/01 (060) 03/26 (085)
11/27 (332) 03/04 (063) 03/27 (086)
11/28 (333) 03/04 (063) 03/28 (087)
11/29 (334) 03/04 (063) 03/29 (088)
11/30 (335) 03/05 (064) 04/01 (091)
12/01 (336) 03/06 (065) 04/01 (091)
12/02 (337) 03/07 (066) 04/01 (091)
12/03 (338) 03/08 (067) 04/02 (092)
12/04 (339) 03/11 (070) 04/03 (093)
12/05 (340) 03/11 (070) 04/04 (094)
12/06 (341) 03/11 (070) 04/05 (095)
12/07 (342) 03/12 (071) 04/08 (098)
12/08 (343) 03/13 (072) 04/08 (098)
12/09 (344) 03/14 (073) 04/08 (098)
12/10 (345) 03/15 (074) 04/09 (099)
12/11 (346) 03/18 (077) 04/10 (100)
12/12 (347) 03/18 (077) 04/11 (101)
12/13 (348) 03/18 (077) 04/12 (102)
12/14 (349) 03/19 (078) 04/15 (105)
12/15 (350) 03/20 (079) 04/15 (105)
12/16 (351) 03/21 (080) 04/15 (105)
12/17 (352) 03/22 (081) 04/16 (106)
12/18 (353) 03/25 (084) 04/17 (107)
12/19 (354) 03/25 (084) 04/18 (108)
12/20 (355) 03/25 (084) 04/19 (109)
12/21 (356) 03/26 (085) 04/22 (112)
12/22 (357) 03/27 (086) 04/22 (112)
12/23 (358) 03/28 (087) 04/22 (112)
12/24 (359) 03/29 (088) 04/23 (113)
12/25 (360) 04/01 (091) 04/24 (114)
12/26 (361) 04/01 (091) 04/25 (115)
12/27 (362) 04/01 (091) 04/26 (116)
12/28 (363) 04/02 (092) 04/29 (119)
12/29 (364) 04/03 (093) 04/29 (119)
12/30 (365) 04/04 (094) 04/29 (119)
12/31 (366) 04/05 (095) 04/30 (120)
01/01 (001) 04/06 (096) 05/01 (121)

Date of Service 

or Disposition 95 Days 120 Days

Date of Service 

or Disposition 95 Days 120 Days

Date of Service 

or Disposition 95 Days 120 Days

Date of Service 

or Disposition 95 Days 120 Days

Date of Service 

or Disposition 95 Days 120 Days
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6.2  TMHP Electronic Claims Submission
TMHP uses the HIPAA-compliant American National Standards Institute (ANSI) ASC X12 4010A file 
format through secure socket layer (SSL) and virtual private networking (VPN) connections for 
maximum security.

Claims may be submitted electronically to TMHP through TexMedConnect on the TMHP website at 
www.tmhp.com or through billing agents who interface directly with the TMHP EDI Gateway.

Providers must retain all claim and file transmission records. They may be required to submit them for 
pending research on missing claims or appeals.

Refer to: Section 3: TMHP Electronic Data Interchange (EDI) (Vol. 1, General Information).

6.2.1  Benefit and Taxonomy Codes

Providers that submit electronic claims are required to submit new data fields. The Benefit Code field 
(when applicable), Address field, and Taxonomy Code field must be completed before submitting 
electronic claims.

Taxonomy codes do not affect pricing or the level of pricing, but rather are used to crosswalk the NPI to 
a TPI. It is critical that the taxonomy code selected as the primary or secondary taxonomy code during 
a providers enrollment with TMHP is included on all electronic transactions. 

Group billing providers are not required to submit a taxonomy code on all electronic claims.

Billing providers that are not associated with a group are required to submit a taxonomy code on all 
electronic claims. TMHP will reject claims for non-group billing providers (individuals and facilities) 
that are submitted without a taxonomy code.

Medicare does not require a taxonomy code for Part B claims. Therefore, some claims submitted to 
TMHP from Medicare for payment of coinsurance and deductible may not include the taxonomy code 
needed for accurate processing by TMHP. 

6.2.2  Electronic Claim Acceptance

Providers should verify that their electronic claims were accepted by Texas Medicaid for payment 
consideration by referring to their Claim Response report, which is in the 27S batch response file (e.g., 
file name E085LDS1.27S). Providers should also check their Accepted and Rejected reports in the rej and 
acc batch response files (e.g., E085LDS1.REJ and E085LDS1.ACC) for additional information. Only 
claims that have been accepted on the Claim Response report (27S file) will be considered for payment 
and made available for claim status inquiry. Claims that are rejected must be corrected and resubmitted 
for payment consideration. 

Refer to: Subsection 3.2, “Electronic Billing” in Section 3, “TMHP Electronic Data Interchange 
(EDI)” (Vol. 1, General Information), visit www.tmhp.com, or call the EDI Help Desk at 
1-888-863-3638 for more information about electronic claims submissions.

6.2.3  Electronic Rejections

The most common reasons for electronic professional claim rejections are:

• Client information does not match. Client information does not match the PCN on the TMHP eligi-
bility file. The name, date of birth, sex, and nine-digit Medicaid identification number must be an 
exact match with the client’s identification number on TMHP’s eligibility record. If using TexMed-
Connect, send an interactive eligibility request to obtain an exact match with TMHP’s record. If not 
using TexMedConnect, verify through the TMHP website or call AIS at 1-800-925-9126 to verify 
client information. A lack of complete client eligibility information causes a rejection and possibly 
delayed payment. To prevent delays when submitting claims electronically:

• Always include the first and last name of the client on the claim in the appropriate fields.
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SECTION 6: CLAIMS FILING

• Always enter the client’s complete, valid nine-digit Medicaid number. Valid Medicaid numbers 
begin with 1, 2, 3, 4, or 5. CSHCN client numbers begin with a 9.

• When submitting claims for newborns, use the guidelines in the following section.

• Referring/Ordering Physician field blank or invalid. The referring physician’s NPI must be present 
when billing for consultations, laboratory, or radiology. Consult the software vendor for this field’s 
location on the electronic claims entry form.

• Performing Physician ID field blank or invalid. When the billing provider identifier is a group 
practice, the performing provider identifier for the physician who performed the service must be 
entered. Consult the software vendor for this field’s location on the electronic claim form.

• Facility Provider field blank or invalid. When place of service (POS) is anywhere other than home or 
office, the facility’s provider identifier must be present. If the provider identifier is not known, enter 
the name and address of the facility. Consult the software vendor for this field’s location on the 
electronic claims entry form.

• Invalid Type of Service or Invalid Type of Service/Procedure code combination. In certain cases some 
procedure codes will require a modifier to denote the procedure’s type of service (TOS).

Note: The C21 claims processing system can accept only 40 characters (including spaces) in the 
Comments section of electronic submissions for ambulance and dental claims. If providers 
include more than 40 characters in that field, C21 will accept only the first 40 characters; the 
other characters will not be imported into C21. Providers must ensure that all of the infor-
mation that is required for the claim to process appropriately is included in the first 
40 characters.

Refer to: Subsection 6.2.6, “Modifier Requirements for TOS Assignment” in this section for TMHP 
EDI modifier information.

6.2.3.1  Newborn Claim Hints

The following are to be used for newborns:

• If the mother’s name is “Jane Jones,” use “Boy Jane Jones” for a male child and “Girl Jane Jones” for 
a female child.

• Enter “Boy Jane” or “Girl Jane” in first name field and “Jones” in last name field. Always use “boy” 
or “girl” first and then the mother’s full name. An exact match must be submitted for the claim to 
process.

• Do not use “NBM” for newborn male or “NBF” for newborn female.

The following are the most common reasons for electronic hospital UB-04 CMS-1450 claim rejections:

• Admit hour outside allowable range (such as 24 hours).

• Billed amount blank.

• Health coverage ID blank or invalid. This number must be the valid nine-digit Medicaid client 
number. Incorrect data includes: a number less than nine digits; PENDING; 999999999; and 
Unknown.

• Referring physician information on outpatient claim is blank when laboratory/radiology services are 
ordered or a surgical procedure is performed. The referring physician’s NPI is required in Fields 78–
79. Consult the software vendor for the location of this field on the electronic claims entry form.

Refer to: Subsection 8.6, “PCCM” in Section 8, “Managed Care” (Vol. 1, General Information)
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6.2.4  TMHP EDI Batch Numbers, Julian Dates

All electronic transactions are assigned an eight-character Batch ID immediately upon receipt by the 
TMHP EDI Gateway. The batch ID format allows electronic submitters to determine the exact day and 
year that a batch was received. The batch ID format is JJJYSSSS, where each character is defined as 
follows:

• JJJ – Julian date. The three J characters represent the Julian date that the file was received by the 
TMHP EDI Gateway. The first character (J) is displayed as a letter, where E = 0, F = 1, G = 2, and H 
= 3. The last two characters (JJ) are displayed as numbers. All three characters (JJJ) together 
represent the Julian date. For example, a Julian date of 143 would be F43.

• Y – Year. The Y character represents the last digit of the calendar year when the TMHP EDI Gateway 
receives the file. For example, a “1” in this position indicates the year 2011. 

• SSSS = The unique 4-character sequence number assigned by EDI to the claim filed.

6.2.5  TMHP Paper Claims Submission 

All paper claims must be submitted with a TPI and NPI for the billing and performing providers. All 
other provider fields on the claim forms require an NPI only. If an NPI and TPI are not included in the 
billing and performing provider fields, or if an NPI is not included on all other provider identifier fields, 
the claim will be denied.

6.2.6  Modifier Requirements for TOS Assignment

Modifiers for TOS assignment are not required for Texas Health Steps (THSteps) Dental claims (claim 
type 021), Inpatient Hospital claims (claim type 040), or Medicare Crossover claims (claim types 030, 
031, 050). Additionally, procedures submitted by specific provider types such as genetics, eyeglass, and 
THSteps medical are assigned the appropriate TOS based on the provider type or specific procedure 
code, and will not require modifiers.

Most procedure codes do not require a modifier for TOS assignment, but modifiers are required for 
some services submitted on professional claims (claim type 020) and outpatient hospital claims (claim 
type 023). Services that require a modifier for TOS assignment are listed below.

6.2.6.1  Assistant Surgery

For assistant surgical procedures, use one of the following modifiers: 80, 81, 82, and AS. Using these 
modifiers results in TOS 8 being assigned to the procedure.

6.2.6.2  Anesthesia

For anesthesia procedures, use one of the following modifiers: AA, AD, QK, QS, QX, QY, and QZ. Using 
these modifiers results in TOS 7 being assigned to the procedure.

6.2.6.3  Interpretations

For interpretations or professional components of laboratory, radiology, or radiation therapy proce-
dures, use modifier 26. Using modifier 26 results in TOS I being assigned to the procedure.

6.2.6.4  Technical Components

For technical components of laboratory, radiology, or radiation therapy procedures, use modifier TC. 
Using this modifier results in TOS T being assigned to the procedure.

Exception: Outpatient hospitals do not include the TC modifier when they provide technical components 
of lab and radiology services. These services automatically have TOS 4 or 5 assigned and are 
subject to the facility’s interim reimbursement rate or the clinical lab rate.
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Additionally, the following procedure codes do not require a modifier for TOS assignment and are 
processed automatically as a technical component with a TOS T:

6.2.7  Preferred Provider Organization (PPO)

PPO discounts are not considered a part of other insurance payments. Electronic submitters must 
supply the PPO discount amount when submitting other insurance information; however, this infor-
mation is not included in the total other insurance payment during claims processing. Paper submitters 
are not required to add the PPO discount to the other insurance payment.

6.3  Coding
Electronic billers must code all claims. TMHP encourages all providers to code their paper claims. 
Claims are processed fast and accurately if providers furnish appropriate information. By coding claims, 
providers ensure precise and concise representation of the services provided and are assured 
reimbursement based on the correct code. If providers code claims, a narrative description is not 
required and does not need to be included unless the code is a not an otherwise classified code.

Important: Claims for anesthesia must have the Current Procedural Terminology (CPT) anesthesia 
procedure code narrative descriptions or CPT surgical codes; if these codes are not included, 
the claim will be denied.

The carrier for the Texas Medicare Program has coding manuals available for physicians and suppliers 
with codes not available in CPT. To order a CPT Coding Manual, write to the following address:

American Medical Association
Book and Pamphlet Fulfillment

PO Box 2964
Milwaukee, WI 53201

6.3.1  Diagnosis Coding

Texas Medicaid requires providers to provide International Classification of Diseases, Ninth Revision, 
Clinical Modification (ICD-9-CM) diagnosis codes on their claims. The only diagnosis coding structure 
accepted by Texas Medicaid is the ICD-9-CM. Diagnosis codes must be to the highest level of specificity 
available. In most cases a written description of the diagnosis is not required. ICD-9-CM codes for 
external causes of injury and poisoning (E codes) and morphology of neoplasms (M codes) are not valid 
as a primary diagnosis.

All V-codes are acceptable as diagnoses except the following nonspecific codes:

Procedure Codes

77401 77402 77403 77404 77406 77407 77408 77409 77411 77412

77413 77414 77416 77417 93005 93017 93041 93225 93226 93721

Diagnosis Codes

V0381 V0382 V0389 V039 V040 V041 V042 V043 V044 V045

V046 V047 V048 V0481 V0482 V0489 V050 V051 V052 V053

V054 V058 V059 V060 V061 V062 V063 V064 V065 V066

V068 V069 V070 V071 V078 V079 V1200 V1201 V1202 V1203

V1209 V121 V122 V1260 V1261 V1269 V1270 V1271 V1272 V1279

V1300 V1321 V1329 V133 V134 V1361 V1369 V137 V138 V139

V140 V141 V142 V143 V144 V145 V146 V147 V148 V149

V1501 V1502 V1503 V1504 V1505 V1506 V1507 V1508 V1509 V1541
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These nonspecific codes can be used for a general description but may not be referenced to a specific 
procedure code. Generally, V-codes are supplementary and are used only when the client’s condition 
cannot be classified to categories 001 through 999. The use of observation diagnosis code V717 results 
in claim denial with explanation of benefits (EOB) 00543, “Documentation insufficient to verify medical 
necessity. Resubmit the claim with signed claim copy, R&S Report copy, and complete documentation 
of medical necessity.”

Independent laboratories, pathologists, and radiologists are not required to provide diagnosis codes 
unless otherwise stated in other sections of this manual.

6.3.1.1  Place of Service (POS) Coding

The POS identifies where services are performed. Indicate the POS by using the appropriate code for 
each service identified on the claim.

V1542 V156 V157 V1581 V1582 V1584 V1585 V1586 V1587 V1588

V1589 V159 V160 V161 V162 V1640 V1641 V1642 V1643 V1649

V1651 V1659 V166 V167 V168 V169 V171 V172 V173 V174

V175 V176 V177 V1781 V1789 V1859 V200 V201 V202 V210

V211 V212 V2130 V2131 V2132 V2133 V2134 V2135 V218 V219

V260 V261 V2621 V2622 V2629 V2631 V2632 V2633 V2634 V2635

V2639 V264 V2641 V2649 V2651 V2652 V268 V2681 V2689 V269

V289 V426 V4281 V4282 V4283 V4284 V4289 V4574 V4575 V4576

V4577 V4578 V4579 V4586 V460 V4611 V4612 V4613 V4614 V462

V468 V469 V4981 V4982 V4983 V4984 V4985 V4989 V499 V500

V501 V503 V5041 V5042 V5049 V508 V509 V520 V521 V522

V523 V524 V528 V529 V534 V538 V539 V570 V5721 V5722

V574 V5781 V5789 V579 V582 V5830 V5831 V5832 V585 V589

V5901 V5902 V5909 V591 V592 V593 V594 V595 V596 V5970

V5971 V5972 V5973 V5974 V598 V599 V600 V601 V602 V603

V604 V605 V606 V609 V6110 V6111 V6112 V6120 V6129 V613

V6141 V6149 V616 V617 V618 V619 V620 V621 V623 V624

V625 V626 V6281 V6282 V6283 V6284 V6289 V629 V630 V631

V632 V638 V639 V650 V651 V6511 V6519 V652 V653 V6540

V658 V659 V665 V666 V667 V669 V680 V6801 V6809 V681

V682 V6881 V6889 V689 V690 V691 V692 V693 V694 V695

V698 V699 V700 V702 V703 V704 V706 V707 V708 V709

V7211 V7212 V7219 V729 V730 V731 V732 V733 V734 V735

V736 V7388 V7389 V7398 V7399 V740 V741 V742 V743 V744

V745 V746 V748 V749 V750 V751 V752 V753 V754 V755

V756 V757 V758 V759 V762 V763 V7641 V7642 V7643 V7644

V7645 V7646 V7647 V7649 V7650 V770 V771 V772 V773 V774

V775 V776 V777 V778 V780 V781 V782 V783 V788 V789

V801 V802 V803 V810 V811 V812 V813 V814 V815 V816

V8271 V8279 V8489 V8551 V8552 V8553 V8554 V860 V861

Diagnosis Codes
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Important: Attention ambulance providers: POS 41 and 42 are accepted by Texas Medicaid for 
ambulance claims processing. The two-digit origin and destination codes are still required for 
claims processing.

Use the following codes for POS identification where services are performed:

Note: Family planning and THSteps medical services performed in a rural health clinic (RHC) are 
billed using national POS code 72.

6.3.2  Type of Service (TOS)

The TOS identifies the specific field or specialty of services provided.

To determine the TOS payable for each procedure code, providers may refer to the online fee lookup 
(OFL) or the static fee schedules, both are available on the TMHP website at www.tmhp.com.

Refer to: Subsection 6.2.6, “Modifier Requirements for TOS Assignment” in this section for TMHP 
EDI modifier information.

6.3.2.1  TOS Table

Important:  TOS codes are not used for claim submissions, but they do appear on R&S Reports.

POS

2-Digit Numeric 
Codes (Electronic 
Billers)

1-Digit Numeric 
Codes (Paper Billers)

Office 11, 15, 50, 60, 65, 71, 
72

1

Home 12 2

Inpatient hospital 21, 51, 52, 55, 56, 61 3

Outpatient hospital 22, 23, 24, 62 5

Birthing center 25 7

Other location 03, 04, 05, 06, 07, 08, 
26, 34, 41, 42, 53, 99

9

Skilled nursing facility, intermediate care facility, 
intermediate care facility for mentally retarded

31, 32, 54 4

Extended care facility (rest home, domiciliary or 
custodial care, nursing facility boarding home)

33 8

Independent lab 81 6

Destination of ambulance Indicate destination 
using above codes

Indicate destination 
using above codes

TOS Description

0 Blood

1 Medical Services

2 Surgery

3 Consultations

4 Radiology (total component)

5 Laboratory (total component)

6 Radiation Therapy (total component)

7 Anesthesia
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6.3.3  Procedure Coding

The procedure coding system used by Texas Medicaid is called the Healthcare Common Procedure 
Coding System (HCPCS). HCPCS provides health-care providers and third party payers a common 
coding structure that is designed around a five-character numeric or alphanumeric base for all codes.

HCPCS consists of two levels of codes including the Current Procedural Terminology (CPT®) Profes-
sional Edition (Level I) and the HCPCS codes approved and released by CMS (Level II). 

At the beginning of each year, TMHP applies the annual HCPCS additions, changes, and deletions that 
include the program and coding changes related to the annual HCPCS, Current Dental Terminology 
(CDT), and CPT updates. These updates ensure an up-to-date coding structure by using the latest 
edition of the CPT and nationally established HCPCS codes released by CMS. Scheduled updates are 
announced in Medicaid bi-monthly bulletins. 

Most added procedure codes that are not directly replacing a discontinued procedure code must go 
through the rate hearing process, as required by Chapter 32 of the Human Resources Code, §32.0282, and 
Title 1 of the Texas Administrative Code, §355.201, which require public hearings to receive comments 
on Texas Medicaid payment rates. The two levels of codes are as follows:

6.3.3.1  Level I

CPT® Professional Edition:

• All numeric—consist of five digits

• Represent 80 percent of HCPCS

• Maintenance—responsibility of the AMA, which updates annually

• Updates by the AMA are coordinated with CMS before their distribution of modifications to third 
party payers

• Anesthesia codes from CPT

8 Assistant surgery

9 Other (e.g., prosthetic eyewear, contacts, ambulance)

C Home health services

D TB clinic

E Eyeglasses

F Ambulatory surgical center (ASC)/hospital-based ambulatory surgical center 
(HASC)

G Genetics

I Professional component for radiology, laboratory, or radiation therapy

J DME purchase new

L DME rental

R Hearing aid

S THSteps medical

T Technical component for radiology, laboratory, or radiation therapy

W THSteps dental

TOS Description
U

no
ff
ic

ia
l c

op
y 

Tr
av

is
 C

o.
 D

is
tr

ic
t C

le
rk

 V
el

va
 L

. P
ri
ce



6-23
CPT ONLY - COPYRIGHT 2010 AMERICAN MEDICAL ASSOCIATION. ALL RIGHTS RESERVED.

SECTION 6: CLAIMS FILING

6.3.3.2  Level II

HCPCS codes:

• Approved and released by CMS

• Codes for both physician and non-physician services not contained in CPT (for example, 
ambulance, DME, prosthetics, and some medical codes)

• Updating: Responsibility of the CMS Maintenance Task Force

• All alphanumeric consisting of a single alpha character (A through V) followed by four numeric 
digits

• The single alpha character represents the following:

6.3.3.3  Rate Hearings

All of the new procedure codes are adopted in accordance with CMS effective dates. Added procedure 
codes that are not directly replacing a discontinued procedure code must go through the rate hearing 
process. Health and Human Services Commission (HHSC) conducts public rate hearings to provide an 
opportunity for the provider community to comment on the Medicaid proposed payment rate.

Services provided before the rates are adopted through the rate hearing process are denied as pending a 
rate hearing (EOB 02008) until the applicable reimbursement rate is adopted. The client cannot be billed 
for these services. Providers are responsible for meeting the initial 95-day filing deadline. Once the 
reimbursement rates are established in the rate hearing and applied, TMHP will reprocess claims, and 
no further action on the part of the provider is necessary.

Providers must submit the procedure codes that are most appropriate for the services provided, even if 
the procedure codes have not yet completed the rate hearing process and are denied by Texas Medicaid 
as pending a rate hearing.

Authorization guidelines for procedure codes awaiting a rate hearing are available in subsection 5.10, 
“Guidelines for Procedures Awaiting Rate Hearing” in Section 5, “Prior Authorization” (Vol. 1, General 
Information).

Alpha Description

A Supplies, ambulance, administrative, miscellaneous

B Enteral and parenteral therapy

E DME and oxygen

G Procedures/professional (temporary)

H Rehab and behavioral health services

J Drugs (administered other than orally)

K Durable Medical Equipment Regional Carriers (DMERC)

L Orthotic and prosthetic procedures

M Medical

P Laboratory

Q Temporary procedures

R Radiology

S Private payer

T State Medicaid agency

V Vision and hearing services
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6.3.4  National Drug Code (NDC)

The NDC is an 11-digit number on the package or container from which the medication is administered. 
All Texas Medicaid fee-for-service, PCCM, and Family Planning providers must submit an NDC for 
professional or outpatient claims submitted with physician-administered prescription drug procedure. 
Codes in the A code series do not require an NDC.

N4 must be entered before the NDC on claims. 

The unit of measurement codes can also be submitted, however, are not required. The codes to be used 
for all claim forms are:

• F2 – International unit

• GR – Gram

• ML – Milliliter

• UN – Unit

Unit quantities can also be submitted, however, are not required.

Depending on the claim type, the NDC information must be submitted as indicated below for paper 
claims, or the equivalent electronic field:

UB-04 CMS 1450

CMS-1500

Block No. Description Guidelines

43 Revenue codes and 
description

Enter N4 and the 11-digit NDC number (number on the 
package or container from which the medication was 
administered).

Optional: The unit of measurement code and the unit 
quantity with a floating decimal for fractional units (limited 
to 3 digits) can also be submitted, however, are not required.

Do not enter hyphens or spaces within this number. 

Example: N400409231231GR0.025

Block No. Description Guidelines

24A Dates of service In the shaded area, enter the NDC qualifier of N4 and the 
11-digit NDC number (number on the package or container 
from which the medication was administered). 

Do not enter hyphens or spaces within this number.

Example: N400409231231

24D Procedures, services, or 
supplies

Optional: In the shaded area, enter a 1- through 12-digit 
NDC quantity of unit. A decimal point must be used for 
fractions of a unit.

24G Days or units Optional: In the shaded area, enter the NDC unit of 
measurement code.
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Family Planning 2017

The Drugs Requiring NDC for Texas Medicaid Reimbursement list is available on the TMHP website at 
www.tmhp.com. The list contains those physician-administered, multiple-source drugs that the U.S. 
Secretary of Health and Human Services has determined to have the highest dollar volume of physician-
administered drugs that are dispensed through Medicaid.

6.3.5  Modifiers

Modifiers describe and qualify the services provided by Texas Medicaid. A modifier is placed after the 
five-digit procedure code. Up to two modifiers may apply per service. Examples of frequently used 
modifiers are listed in the following table. Refer to the service-specific sections for additional modifier 
requirements.

Block No. Description Guidelines

32A Dates of service In the shaded area, enter the NDC qualifier of N4 and the 
11-digit NDC number (number on the package or container 
from which the medication was administered). 

Do not enter hyphens or spaces within this number.

Example: N400409231231

32D Procedures, services, or 
supplies CPT/HCPCS 
Modifier

Optional: In the shaded area, enter a 1-through 12-digit 
NDC quantity of unit. A decimal point must be used for 
fractions of a unit.

A decimal point must be used for fractions of a unit.

32F Days or units Optional: In the shaded area, enter the NDC unit of 
measurement code.

Modifier Special Instructions/Notes (if applicable)

Ambulance

ET Use for all emergency transport services.

GY Use to indicate that no medical necessity existed for a transport.

Surgeons

53 Use for physician reporting of a discontinued procedure. For outpatient/ASC 
reporting of a discontinued procedure, see modifier 73 and 74.

54+ Surgeon who performs the surgical procedure only must bill the surgical code with 
modifier 54 and is reimbursed 70% of the global fee. 

55+ Provider who performs the postoperative care only must bill the surgical code with 
modifier 55 and is reimbursed 20% of the global fee. 

56+ Providers who perform the preoperative care only must bill the surgical code with 
modifier 56 and is reimbursed 10 percent of the global fee.

58+ Staged or related procedure or services by the same physician during the postoper-
ative period.

62+ Cosurgery. Two surgeons perform the specific procedure(s).

66+ Cosurgery. Two surgeons are necessary to perform the highly complex surgical 
procedure(s).

76+ Use modifier 76 or 77 for transplant procedures if it is a second transplant of the 
same organ.

+ Modifier is required for accurate claims processing.

* Description is defined by the state.U
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77+ Use modifier 76 or 77 for transplant procedures if it is a second transplant of the 
same organ.

78+ Return to the operating room for a related procedure during the postoperative 
period.

79+ Unrelated procedure or service by the same physician during the postoperative 
period.

Assistant Surgeons

80 and KX+ Use modifier 80 and KX together to indicate an assistant surgeon in a teaching 
facility:

• In a case involving exceptional medical circumstances such as emergency or 
life-threatening situations requiring immediate attention.

• When the primary surgeon has a policy of never, without exception, involving 
a resident in the preoperative, operative, or postoperative care of one of his or 
her patients.

• In a case involving a complex surgical procedure that qualifies for more than 
one physician.

AS Use when the physician assistant is not enrolled as an individual provider and 
provides assistance at surgery.

Sterilizations

PM Use to indicate post-menopausal.

PS Use to indicate previously sterilized.

Excision of Lesions/Masses

KX+ Use modifier KX if the excision/destruction is due to one of the following signs or 
symptoms: inflamed, infected, bleeding, irritated, growing, limiting motion or 
function. Use of this modifier is subject to retrospective review.

Injections

AT Use to indicate acute conditions.

JA Administered intravenously.

JB Administered subcutaneously.

KX+ Use modifier KX to indicate the injection was due to:

• Oral route contraindicated or an acceptable oral equivalent is not available.

• Injectable medication is the accepted treatment of choice. Oral medication 
regimens have proven ineffective or are not available.

• Patient has a temperature over 102 degrees (documented on the claim) and a 
high level of antibiotic is needed quickly.

• Injection is medically necessary into joints, bursae, tendon sheaths, or trigger 
points to treat an acute condition or the acute flare up of a chronic condition.

Visits

52+ Use with normal newborn care if the service did not comprise a THSteps screen.

76+ Use to indicate the repeated non-clinical procedure.

FP+ Use to indicate that the service was part of an annual family planning examination.

Modifier Special Instructions/Notes (if applicable)

+ Modifier is required for accurate claims processing.

* Description is defined by the state.
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TH+ Use with external causes of injury and poisoning (E Codes) procedures and 
morphology of neoplasms (M Codes) procedures to specify antepartum or 
postpartum care.

25 Use to describe circumstances in which an office visit was provided at the same time 
as other separately identifiable services.

Anesthesia

One of the following modifier combinations must be used by anesthesiologists directing non-CRNA 
qualified professionals.

AA and U1 Use to indicate that the anesthesia services were performed personally by the 
anesthesiologist.

AD and U1 

(Emergency 
circumstances 
only)

Use when directing five or more concurrent procedures provided by non-CRNA 
qualified professionals. Used in emergency circumstances only and limited to 6 
units (90 minutes) per case for each occurrent requiring five or more concurrent 
procedures. 

QK an U1 Use when directing two, three, or four concurrent procedures provided by non-
CRNA qualified professionals. 

QY and U1 Use when directing one procedure provided by a non-CRNA qualified professional. 

One of the following modifier combinations must be used by anesthesiologists directing CRNAs.

AD and U2 
(Emergency 
circumstances 
only)

Use when directing five or more concurrent procedures involving CRNA (s). Used 
in emergency circumstances only and limited to 6 units (90 minutes) per case for 
each occurrence requiring five or more concurrent procedures.

QK and U2 Use when directing two, three, or four concurrent procedures involving CRNAs.

QY and U2 Use when directing one procedure by a CRNA.

One of the following modifier combinations must be used by CRNAs.

QX and U2 Use to indicate the anesthesia was directed by the surgeon.

QZ and U1 Use to indicate the anesthesia was medically directed by the anesthesiologist.

FQHC and RHC

Services provided by a health-care professional require one of the following modifiers:

AH Use to indicate that the services were performed by a clinical psychologist.

AJ Use to indicate that the services were performed by a clinical social worker.

AM Use to indicate that the services were performed by a physician or team member 
service (includes clinical psychiatrist).

SA Use to indicate that the services were performed by an advanced practice nurse 
(APN) or CNM rendering services in collaboration with a physician.

TD For home services performed by a RN and provided in areas with a shortage of home 
health agencies.

TE For home services performed by an LVN and provided in areas with a shortage of 
home health agencies.

TS Use to indicate a case management follow-up service

U1 Licensed professional counselor

U2 Licensed marriage and family therapist

U7* Physician assistant services for other than assistant at surgery

Modifier Special Instructions/Notes (if applicable)

+ Modifier is required for accurate claims processing.

* Description is defined by the state.
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The following modifiers may be used in addition to the modifier identifying the health-care profes-
sional that rendered the service:

EP Use to indicate THSteps services (FQHC only).

FP Use to indicate that the service was part of an annual family planning examination.

TH Use to indicate the encounter is for antepartum care or postpartum care.

TU For services provided outside of normal business hours to a client enrolled in the 
PCCM program.

U5* State-defined modifier for use with case management services.

Abortion

G7 Use by performing physicians, facilities, anesthesiologists, and CRNAs (with appro-
priate procedure code) when requesting reimbursement for abortion procedures 
that are within the scope of the rules and regulations of Texas Medicaid.

Vision

RB Use modifier RB to indicate replacement of prosthetic or nonprosthetic eyeglasses 
or contact lenses.

VP+ Use when billing prosthetic eyeglasses or contact lenses with a diagnosis of aphakia.

Laboratory/Radiology

26+ Use for laboratory interpretations and radiological procedures.

91+ Use for repeat laboratory clinical test.

76 Use for repeat laboratory nonclinical test.

SU+ Indicates necessary equipment is in physician’s office for RAST/MAST testing or 
Pap smears.

TC+ The modifier TC is used for technical radiological procedures.

Q4+ Use for lab/radiology/ultrasound interps by other than the attending physician.

Therapy

AT+ Must be used to indicate the necessity of an acute condition for occupational therapy 
(OT), physical therapy (PT), osteopathic manipulation treatment (OMT), or chiro-
practic services.

GN Use to indicate outpatient speech language pathology.

GO Use to indicate outpatient occupational therapy. 

GP Use to indicate outpatient PT.

U4* Reassessment

THSteps Medical

AM Physician, team member service

EP FQHCs must use modifier EP for services provided under THSteps.

SA Nurse practitioner rendering service in collaboration with a physician

U5* Intermediate oral examination with dental varnish

U7* Physician assistant services for other than assistant at surgery

TD Registered nurse

THSteps Exceptions to Periodicity

SC Medically necessary service or supply

Modifier Special Instructions/Notes (if applicable)

+ Modifier is required for accurate claims processing.

* Description is defined by the state.
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The following modifiers may appear on R&S Reports (they are not entered by the provider):

• PT. The DRG payment was calculated on a per diem basis for an inpatient stay because of patient 
transfer.

• PS. The DRG payment was calculated on a per diem basis because the patient exhausted the 30-day 
inpatient benefit limitation during the stay.

• PE. The DRG payment was calculated on a per diem basis because the patient was ineligible for 
Medicaid during part of the stay. Also used to adjudicate claims with adjustments to outlier 
payments.

6.3.6  Benefit Code

A benefit code is an additional data element used to identify state programs.

23 Unusual Anesthesia: Occasionally, a procedure, which usually requires either no 
anesthesia or local anesthesia, because of unusual circumstances must be done 
under general anesthesia. This circumstance may be reported by adding the 
modifier 23 to the procedure code of the basic service or by use of the separate five-
digit modifier code 09923 

32 Mandated Services: Services related to mandated consultation or related services 
(e.g., peer review organization [PRO], third party payer, governmental, legislative or 
regulatory requirement) may be identified by adding the modifier 32 to the basic 
procedure or the service may be reported by use of the five digit modifier 09932 

Physicians

Q5 Informal reciprocal arrangement (period not to exceed 14 continuous days)

Q6 Locum tenens or temporary arrangement (up to 90 days)

Radiology Services

U6 CT, CTA, MRI, MRA, Cardiac Nuclear Imaging, and PET Scan studies provided in 
the emergency department. 

Obstetric ultrasounds provided in the emergency department or during a hospital 
observation stay.

Durable Medical Equipment

NU Use to indicate purchased equipment.

RR Use to indicate leased equipment.

Telemedicine

GT Use with appropriate evaluation and management codes.

Other Common Modifiers

AE AF AG AK AR CB CD CE CF CG

KC KD KF LT M2 RD RT SW SY TL*

UN UP UQ UR US

* Must be used by providers rendering Early Childhood Intervention (ECI)-CCP therapy and nutritional 
services.

Modifier Special Instructions/Notes (if applicable)

+ Modifier is required for accurate claims processing.

* Description is defined by the state.
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Providers that participate in the following programs must use the associated benefit code when 
submitting claims and authorizations:

6.4  Claims Filing Instructions
This section contains instructions for completion of Medicaid-required claim forms. When filing a 
claim, providers should review the instructions carefully and complete all requested information. A 
correctly completed claim form is processed faster.

This section provides a sample claim form and its corresponding instruction table for each acceptable 
Texas Medicaid claim form.

All providers, except those on prepayment review, should submit paper claims to TMHP to the 
following address:

Texas Medicaid & Healthcare Partnership
Claims

PO Box 200555
Austin, TX 78720-0555

Providers on prepayment review must submit all paper claims and supporting medical record documen-
tation to the following address:

Texas Medicaid & Healthcare Partnership
Attention: Prepayment Review MC–A11 SURS

P.O. Box 203638
Austin, TX 78720-3638

6.4.1  Claim Form Requirements

When filing claims for a STAR or STAR+PLUS Program members, providers should follow the client’s 
STAR or STAR+PLUS health plan’s claim filing requirements. 

The Patient Protection and Affordable Care Act (PPACA) mandates that all claims submitted to TMHP 
be filed in accordance with the National Correct Coding Initiative (NCCI) guidelines. These guidelines 
can be found in the NCCI Policy and Medicare Claims Processing Manuals on the CMS website at 
www.cms.gov/NationalCorrectCodInitEd/. 

Program Benefit Code

Comprehensive Care Program (CCP) CCP

THSteps Medical EP1

THSteps Dental DE1

Family Planning Agencies* FP3

Hearing Aid Dispensers HA1

Maternity MA1

County Indigent Health Care Program CA1

Early Childhood Intervention (ECI) Providers ECI

Tuberculosis (TB) Clinics TB1

Texas Medicaid Program Home Health DME DM2

Case management mental retardation (MR) 
providers

MH2

*Agencies only—Benefit codes should not be used for individual family planning providers.
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6.4.1.1  Provider Signature on Claims

Each CMS-1500, 2006 American Dental Association (ADA), and Family Planning 2017 paper claim 
form submitted must have the handwritten signature (or signature stamp) of the provider or an autho-
rized representative in the appropriate block of the claim form. Signatory supervision of the authorized 
representative is required. Providers delegating signature authority to a member of the office staff or to 
a billing service remain responsible for the accuracy of all information on a claim submitted for 
payment. Initials are only acceptable for first and middle names. The last name must be spelled out. An 
acceptable example is J.A. Smith for John Adam Smith. An unacceptable example is J.A.S. for John 
Adam Smith. Typewritten names must be accompanied by a handwritten signature; in other words, a 
typewritten name with signed initials is not acceptable. The signature must be contained within the 
appropriate block of the claim form. Claims prepared by computer billing services or office-based 
computers may have “Signature on File” printed in the signature block, but it must be in the same font 
that is used in the rest of the form. For claims prepared by a billing service, the billing service must retain 
a letter on file from the provider authorizing the service.

Printing the provider’s name instead of “Signature on File” is unacceptable. Because space is limited in the 
signature block, providers should not type their names in the block. Claims not meeting these specifica-
tions appear in the “Paid or Denied Claims” sections of the R&S Reports. 

Refer to: Form 6.1, “Sample Letter XUB Computer Billing Service Inc” in this handbook.

6.4.1.2  Group Providers

Providers billing as a group must give the performing provider identifier on their claims as well as the 
group provider identifier.

6.4.1.3  Prior Authorization Numbers on Claims

Claims filed to TMHP must contain only one prior authorization number per claim. Prior authorization 
numbers must be indicated on the appropriate electronic field, or on the paper claim forms as indicated 
below:

• CMS-1500—Block 23

• UB-04 CMS-1450—Block 63

• ADA—Block 2

• Family Planning—Block 30

6.4.1.4  Newborn Clients Without Medicaid Numbers

If a Medicaid eligible newborn has not been assigned a Medicaid number on the DOS, the provider must 
wait until a Medicaid client number is assigned to file the claim. The provider writes the number instead 
of “Pending.” The 95-day filing period begins on the “add date,” which is the date the eligibility is 
received and added to the TMHP eligibility file. Providers verify eligibility and add date through 
TexMedConnect or by calling AIS or the TMHP Contact Center at 1-800-925-9126 after the number is 
received.

Providers must check Medicaid eligibility regularly to file claims within the required 95-day filing deadline.

Refer to: Section 4: Client Eligibility (Vol. 1, General Information).

6.4.1.5  Multipage Claim Forms

6.4.1.5.1  Professional Claims

The approved electronic claims format is designed to list 50 line items. The total number of details 
allowed for a professional claim by the TMHP claims processing system (C21) is 28. If the services 
provided exceed 28 line items on an approved electronic claims format or 28 line items on paper claims, 
the provider must submit another claim for the additional line items. 
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The CMS-1500 paper claim form is designed to list six line items in Block 24. If more than six line items 
are billed on a paper claim, a provider may attach additional forms (pages) totaling no more than 28 line 
items. The first page of a multipage claim must contain all the required billing information. On subse-
quent pages of the multipage claim, the provider should identify the client’s name, diagnosis, 
information required for services in Block 24, and the page number of the attachment (for example, page 
2 of 3) in the top right-hand corner of the form and indicate “continued” in Block 28. The combined 
total charges for all pages should be listed on the last page in Block 28. 

6.4.1.5.2  Institutional Claims

The total number of details allowed for an institutional claim by the TMHP claims processing system 
(C21) is 28. C21 merges like revenue codes together to reduce the lines to 28 or less. If the C21 merge 
function is unable to reduce the lines to 28 or less, the claim will be denied, and the provider will need 
to reduce the number of details and resubmit the claim. 

An EDI approved electronic format of the UB-04 CMS-1450 is designed to list 61 lines. C21 merges like 
revenue codes together to reduce the lines to 28 or less. 

Providers submitting electronic claims using TexMedConnect may not submit more than 28 lines. If the 
services exceed the 28 lines, the provider may submit another claim for the additional lines or merge 
codes. 

The paper UB-04 CMS-1450 is designed to list 23 lines in Block 43. If services exceed the 23-line 
limitation, the provider may attach additional pages. The first page of a multipage claim must contain 
all required billing information. On subsequent pages, the provider identifies the client’s name, 
diagnosis, all information required in Block 43, and the page number of the attachment (e.g., page 2 of 
3) in the top right-hand corner of the form and indicate “continued” on Line 23 of Block 47. The 
combined total charges for all pages should be listed on the last page on Line 23 of Block 47.

Note: Each surgical procedure code listed in Block 74 of the claim form is counted as one detail and 
is included in the 28-detail limitation.

When splitting a claim, all pages must contain the required information. Usually, there are logical breaks 
to a claim. For example, the provider may submit the surgery charges in one claim and the subsequent 
recovery days in the next claim.

TEFRA hospitals are required to submit all charges.

6.4.1.5.3  Inpatient Hospital Claims

Medicaid present-on-admission (POA) reporting is required for all inpatient hospital claims that are 
paid under prospective payment basis methodology with the exception of the following facilities that 
Medicare exempts or are paid for by TEFRA methodology. These facilities include:

• Critical access hospitals (CAH)

• Cancer hospitals

• Children's inpatient facilities

• State-owned teaching facilities

• RHCs

• Federally qualified health centers (FQHCs)

• Religious nonmedical health-care institutions

• Inpatient psychiatric hospitals and institutes for mental disease (IMD)

• Inpatient rehabilitation facilities (IRF)

• Military hospitals
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A POA value must be submitted for each diagnosis on the claim form. Claims submitted without POA 
are rejected unless the facility is exempt from POA reporting.

POA values are:

Depending on the POA indicator value, the DRG may be recalculated, which could result in a lower 
payment to the hospital facility provider. If the number of days on an authorization is higher than the 
number of days allowed as a result of a POA DRG recalculation, the lesser of the number of days is 
reimbursed.

6.4.1.6  Attachments to Claims

To expedite claims processing, providers must supply all information on the claim form itself and limit 
attachments to those required by TMHP or necessary to supply information to properly adjudicate the 
claim. The following claim form attachments are required when appropriate:

• All claims for services associated with an elective sterilization must have a valid Sterilization 
Consent Form attached or on file at TMHP.

• Nonemergency ambulance transfers must have documentation of medical necessity including 
out-of-locality transfers.

• Providers filing for coinsurance, deductible, or both on Medicare claims to TMHP must attach the 
paper MRAN received from Medicare or a Medicare intermediary, the computer generated MRANs 
from the CMS-approved software applications MREP for professional services or PC-Print for insti-
tutional services, or the TMHP Standardized MRAN form. Providers that submit paper crossover 
claims must submit only one of the approved MRAN formats. Paper crossover claims submitted 
with multiple MRAN forms (e.g., TMHP Standardized MRAN Forms and any other MRAN) with 
conflicting information will not be processed and will be returned to the provider. This requirement 
does not apply to claims transferred automatically to TMHP from the Medicare intermediary.

• Medically necessary abortions performed (on the basis of a physician’s professional judgement, the 
life of the mother is endangered if the fetus were carried to term), or abortions provided for 
pregnancy related to rape or incest must have a signed and dated physician certification statement. 
Elective abortions are not benefits of Texas Medicaid.

• Hysterectomies must have a Hysterectomy Acknowledgment Statement attached or on file at 
TMHP.

Refer to: Form MD.4, “Hysterectomy Acknowledgment Form” in Medical and Nursing Specialists, 
Physicians, and Physician Assistants Handbook (Vol. 2, Provider Handbooks).

6.4.1.7  Clients with a Designated or Primary Care Provider

Claims for clients with a primary care provider or designated provider (i.e., managed care clients or 
Limited Program clients) must indicate the primary care provider or designated provider identifiers in 
the billing or performing provider fields.

POA Value Description Payment

Y Diagnosis was present at 
the time of admission

Payment will be made by Medicaid when a hospital 
acquired condition (HAC) is present

N Diagnosis was not present 
at the time of admission

No payment will be made by Medicaid when an HAC is 
present

U Documentation was 
insufficient

No payment will be made by Medicaid when an HAC is 
Present

W Clinically undetermined. will be made by Medicaid when an HAC is present

1 Exempt from POA 
reporting 

Exempt from POA reporting
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When clients receive services from a different provider, such as a specialist, the primary care provider or 
designated provider's information must be included in the referring provider fields on the claim.

6.5  CMS-1500 Paper Claim Filing Instructions
The following providers bill for services using the ANSI ASC X12 837P 4010A electronic specifications 
or the CMS-1500 paper claim form:

Providers

Ambulance

ASC (freestanding)

Case Management: blind and visually impaired children (BVIC), Early Childhood Intervention (ECI), 
and Children and Pregnant Women (CPW)

Certified nurse-midwife (CNM)

Certified registered nurse anesthetist (CRNA)

Certified respiratory care practitioner (CRCP)

Chemical dependency treatment facilities

Chiropractor

Clinical nurse specialist (CNS)

Dentist (doctor of dentistry practicing as a limited physician)

DME or durable medical equipment–home health services (DMEH) supplier (CCP and home health 
services)

Family planning agency that does not also receive funds from Title V, X, or XX

FQHC

Genetic service agency

Hearing aid

In-home total parenteral nutrition (TPN) supplier

Laboratory

Licensed dietitian (CCP only)

Licensed clinical social worker (LCSW)

Licensed professional counselor (LPC)

Maternity service clinic (MSC)

Mental health (MH) rehabilitative services

Nurse practitioner (NP)

Occupational therapist (CCP only)

Optician/optometrist/opthamologist

Orthotic and prosthetic supplier (CCP only)

Pharmacy

Physical therapist

Physician (group and individual)

Physician assistant (PA)

Podiatrist

Private duty nurse (PDN) (CCP only)

Psychologist
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Providers obtain copies of the CMS-1500 paper claim form from a vendor of their choice; TMHP does 
not supply them.

6.5.1  CMS-1500 Electronic Billing

Electronic billers must submit CMS-1500 paper claim forms with TexMedConnect or approved vendor 
software that uses the ANSI ASC X12 837P 4010A format. Specifications are available to providers devel-
oping in-house systems, software developers, and vendors on the TMHP website at 
www.tmhp.com/Pages/EDI/EDI_Technical_Info.aspx. Because each software developer is different, 
location of fields may vary. Contact the software developer or vendor for this information. Direct 
questions and development requirements to the TMHP EDI Help Desk at 1-888-863-3638.

Refer to: Subsection 3.2, “Electronic Billing” in Section 3, “TMHP Electronic Data Interchange 
(EDI)” (Vol. 1, General Information) for information about electronic billing.

6.5.2  CMS-1500 Claim Form (Paper) Billing

Claims must contain the billing provider’s complete name, address, and a provider identifier. Claims 
without a provider name, address, and provider identifier cannot be processed. Each claim form must 
have the appropriate signatory evidence in the signature certification block.

Important:  When completing a CMS-1500 paper claim form, all required information must be included 
on the claim in the appropriate block. Information is not keyed from attachments. Superbills 
or itemized statements are not accepted as claim supplements.

Radiology

School Health and Related Services (SHARS)

Speech language pathologist (CCP only)

THSteps medical

Tuberculosis clinic

Providers
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6.5.3  CMS-1500 Blank Paper Claim Form

1a. INSURED’S I.D. NUMBER                (For Program in Item 1)

4. INSURED’S NAME (Last Name, First Name, Middle Initial)

7. INSURED’S ADDRESS (No., Street)

CITY STATE

ZIP CODE       TELEPHONE (Include Area Code)

11. INSURED’S POLICY GROUP OR FECA NUMBER

a. INSURED’S DATE OF BIRTH

b. EMPLOYER’S NAME OR SCHOOL NAME

d. IS THERE ANOTHER HEALTH BENEFIT PLAN?

13. INSURED’S OR AUTHORIZED PERSON’S SIGNATURE I authorize
payment of medical benefits to the undersigned physician or supplier for
services described below.

SEX

 F

HEALTH INSURANCE CLAIM FORM

OTHER1.  MEDICARE    MEDICAID    TRICARE   CHAMPVA

READ BACK OF FORM BEFORE COMPLETING & SIGNING THIS FORM.
12. PATIENT’S OR AUTHORIZED PERSON’S SIGNATURE I authorize the release of any medical or other information necessary

to process this claim. I also request payment of government benefits either to myself or to the party who accepts assignment
below.

SIGNED     DATE

ILLNESS (First symptom) OR
INJURY (Accident) OR
PREGNANCY(LMP)

MM        DD           YY
15. IF PATIENT HAS HAD SAME OR SIMILAR ILLNESS.

GIVE FIRST DATE MM        DD           YY
14. DATE OF CURRENT:

19. RESERVED FOR LOCAL USE

21. DIAGNOSIS OR NATURE OF ILLNESS OR INJURY (Relate Items 1, 2, 3 or 4 to Item 24E by Line)

From
MM   DD  YY

To

MM   DD  YY

1

2

3

4

5

6
25. FEDERAL TAX I.D. NUMBER  SSN  EIN         26. PATIENT’S ACCOUNT NO.       27. ACCEPT ASSIGNMENT?

(For govt. claims, see back)

31. SIGNATURE OF PHYSICIAN OR SUPPLIER
INCLUDING DEGREES OR CREDENTIALS
(I certify that the statements on the reverse
apply to this bill and are made a part thereof.)

SIGNED DATE

SIGNED

MM DD  YY

FROM TO

FROM TO

MM        DD            YY MM        DD            YY

MM        DD            YY MM        DD            YY

CODE       ORIGINAL REF. NO.

$ CHARGES

28. TOTAL CHARGE 29. AMOUNT PAID 30. BALANCE DUE

$                                              $ $

PICA PICA

2. PATIENT’S NAME (Last Name, First Name, Middle Initial)

5. PATIENT’S ADDRESS (No., Street)

CITY STATE

ZIP CODE              TELEPHONE (Include Area Code)

9. OTHER INSURED’S NAME (Last Name, First Name, Middle Initial)

a. OTHER INSURED’S POLICY OR GROUP NUMBER

b. OTHER INSURED’S DATE OF BIRTH

c. EMPLOYER’S NAME OR SCHOOL NAME

d. INSURANCE PLAN NAME OR PROGRAM NAME

YES            NO

 ( )

If yes, return to and complete item 9 a-d.

16. DATES PATIENT UNABLE TO WORK IN CURRENT OCCUPATION

18. HOSPITALIZATION DATES RELATED TO CURRENT SERVICES

20. OUTSIDE LAB? $ CHARGES

22. MEDICAID RESUBMISSION

23. PRIOR AUTHORIZATION NUMBER

MM        DD           YY

C
A

R
R

IE
R

P
A

T
IE

N
T

 A
N

D
 I
N

S
U

R
E

D
 I
N

F
O

R
M

A
T

IO
N

P
H

Y
S

IC
IA

N
 O

R
 S

U
P

P
L

IE
R

 I
N

F
O

R
M

A
T

IO
N

M  F

YES  NO

YES  NO

1. 3.

2. 4.

DATE(S) OF SERVICE
PLACE OF

SERVICE

PROCEDURES, SERVICES, OR SUPPLIES
(Explain Unusual Circumstances)

CPT/HCPCS                         MODIFIER
DIAGNOSIS
POINTER

 FM

SEX
MM        DD           YY

   YES        NO

   YES        NO

   YES        NO

PLACE (State)

GROUP
HEALTH PLAN

FECA
BLK LUNG

      Single              Married                 Other

3. PATIENT’S BIRTH DATE

6. PATIENT RELATIONSHIP TO INSURED

8. PATIENT STATUS

 10. IS PATIENT’S CONDITION RELATED TO:

a. EMPLOYMENT? (Current or Previous)

b. AUTO ACCIDENT?

c. OTHER ACCIDENT?

10d. RESERVED FOR LOCAL USE

Employed                           Student  Student

Self Spouse Child Other

 (Medicare #) (Medicaid  #)          (Sponsor’s SSN) (Member ID#) (SSN or ID)                (SSN)             (ID)

(       )

M

SEX

DAYS
OR

UNITS

F. H. I. J.24. A. B. C. D. E.

PROVIDER ID. #

17. NAME OF REFERRING PROVIDER OR OTHER SOURCE 17a.

EMG
RENDERING

32. SERVICE FACILITY LOCATION INFORMATION 33. BILLING PROVIDER INFO & PH #

NUCC Instruction Manual available at: www.nucc.org

c. INSURANCE PLAN NAME OR PROGRAM NAME

Full-Time  Part-Time

17b. NPI

a. b. a. b.

NPI

NPI

NPI

NPI

NPI

NPI

APPROVED BY NATIONAL UNIFORM CLAIM COMMITTEE 08/05

G.
EPSDT
Family
Plan

ID.

QUAL.

NPI NPI

CHAMPUS

 ( )

1500

APPROVED OMB-0938-0999 FORM CMS-1500 (08/05)
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6.5.4  CMS- 1500 Provider Definitions

The following definitions apply to the provider terms used on the CMS-1500 paper claim form:

Referring Provider
The referring provider is the individual who directed the patient for care to the provider that rendered 
the services being submitted on the claim form.

Examples include, but are not limited to the following:

• A primary care provider referring to a specialist

• An orthodontist referring to an oral and maxillofacial surgeon

• A physician referring to a physical therapist

• A provider referring to a home health agency

Ordering Provider
The ordering provider is the individual who requested the services or items listed in Block D of the 
CMS-1500 paper claim form.

Examples include, but are not limited to, a provider ordering diagnostic tests, medical equipment, or 
supplies.

Rendering Provider
The rendering provider is the individual who provided the care to the client. In the case where a 
substitute provider was used, that individual is considered the rendering provider.

An individual such as a lab technician or radiology technician who performs services in a support role 
is not considered a rendering provider.

Supervising Provider
The supervising provider is the individual who provided oversight of the rendering provider and the 
services listed on the CMS-1500 paper claim form.

An example would be the supervision of a resident physician.

Purchased Service Provider
A purchased service provider is an individual or entity that performs a service on a contractual or 
reassignment basis.

Examples of services include the following:

• Processing a laboratory specimen

• Grinding eyeglass lenses to the specifications of the referring provider

• Performing diagnostic testing services (excluding clinical laboratory testing) subject to Medicare's 
antimarkup rule

In the case where a substitute provider is used, that individual is not considered a purchased service 
provider.
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6.5.5  CMS-1500 Instruction Table

The instructions describe what information must be entered in each of the block numbers of the 
CMS-1500 paper claim form. Block numbers not referenced in the table may be left blank. They are not 
required for claim processing by TMHP.

Block 
No. Description Guidelines

1a Insured's ID No. (for 
program checked above, 
include all letters) 

Enter the client’s nine-digit patient number from the 
Medicaid identification form.
For other property & casualty claims: Enter the Federal Tax 
ID or SSN of the insured person or entity.

2 Patient’s name Enter the client’s last name, first name, and middle initial 
as printed on the Medicaid identification form.

If the insured uses a last name suffix (e.g., Jr, Sr) enter it 
after the last name and before the first name.

3 Patient’s date of birth

Patient’s sex

Enter numerically the month, day, and year 
(MM/DD/YYYY) the client was born. Indicate the client’s 
gender by checking the appropriate box.

Only one box can be marked.

5 Patient’s address Enter the client’s complete address as described (street, 
city, state, and ZIP code).

9 Other insured’s name For special situations, use this space to provide additional 
information such as: 

• If the client is deceased, enter “DOD” in block 9 and 
the time of death in 9a if the services were rendered on 
the date of death. Enter the date of death in block 9b. 

10a

10b

10c

Is patient’s condition related 
to:

a. Employment (current or 
previous)?

b. Auto accident?

c. Other accident?

Check the appropriate box. If other insurance is available, 
enter appropriate information in blocks 11, 11a, and 11b.

11

11a

11b

Other health insurance 
coverage

• If another insurance resource has made payment or 
denied a claim, enter the name of the insurance 
company. The other insurance EOB or denial letter 
must be attached to the claim form.

• If the client is enrolled in Medicare attach a copy of the 
Medicare Remittance Advice Notice (MRAN) to the 
claim form.

• For Workers Compensation and other property and 
casualty claims: (Required if known) Enter Workers' 
Compensation or property and casualty claim number 
assigned by the payer.

11c Insurance plan or program 
name

Enter the benefit code, if applicable, for the billing or 
performing provider.
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12 Patient’s or authorized 
person’s signature

Enter “Signature on File,” “SOF,” or legal signature. When 
legal signature is entered, enter the date signed in eight 
digit format (MMDDYYYY). 

TMHP will process the claim without the signature of the 
patient.

14 Date of current Enter the first date (MM/DD/YYYY) of the present illness 
or injury. For pregnancy enter the date of the last 
menstrual period.

If the client has chronic renal disease, enter the date of 
onset of dialysis treatments.

Indicate the date of treatments for PT and OT.

17 

17b

Name of referring physician 
or other source

Enter the complete name (block 17) and the NPI (block 
17b) of the attending, referring, ordering, designated, or 
performing (freestanding ASCs only) provider.

Refer to specific sections for requirements.

 in the following situations:

The attending physician for:

• Clinical pathology consultations to hospital 
inpatients or outpatients 

• Services provided to a client in a nursing facility 
(skilled nursing facility [SNF], intermediate care 
facility [ICF], or extended care facility [ECF])

The referring physician for:

• Services provided to managed care clients (must be 
the client’s primary care provider). 

Note: If there is not a referral from the primary care 
provider, a prior authorization number (PAN) must 
be on the claim.

• Consultation services

• CCP services

• Radiology services.

• Radiation therapy services.

The ordering physician for:

• Laboratory and radiology services

• Speech-language therapy

• Physical therapy 

• Occupational therapy 

• In-home TPN services 

The designated provider for nonemergency services 
provided to limited clients on referral.

The performing provider (surgeon) for freestanding ASCs.

Block 
No. Description Guidelines
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19 Reserved for local use Transfers of multiple clients

If the claim is part of a multiple transfer, indicate the other 
client’s complete name and Medicaid number.

Ambulance Hospital-to-Hospital Transfers

Indicate the services required from the second facility and 
unavailable at the first facility.

20 Outside lab? Check the appropriate box. The information may be 
requested for retrospective review.

If “yes,” enter the provider identifier of the facility that 
performed the service in block 32. 

21 Diagnosis or nature of illness 
or injury

Enter up to four ICD-9-CM diagnosis codes to the highest 
level of specificity available.

23 Prior authorization number Enter the PAN issued by TMHP.

For Workers Compensation and other property and 
casualty claims, this is required when prior authorization, 
referral, concurrent review, or voluntary certification was 
received.

24 (Various) General notes for blocks 24a through 24j:

• Unless otherwise specified, all required information 
should be entered in the unshaded portion.

• If more than six line items are billed for the entire 
claim, a provider must attach additional claim forms 
with no more than 28-line items for the entire claim.

• For multi-page claim forms, indicate the page number 
of the attachment (for example, page 2 of 3) in the top 
right-hand corner of the claim form.

24a Date(s) of service Enter the date of service for each procedure provided in a 
MM/DD/YYYY format. If more than one date of service is 
for a single procedure, each date must be given on a 
separate line.

NDC

In the shaded area, enter the NDC qualifier of N4 and the 
11-digit NDC number (number on packaged or container 
from which the medication was administered).

Do not enter hyphens or spaces within this number.

Example: N400409231231

Refer to: Subsection 6.3.4, “National Drug Code 
(NDC)” in this section.

24b Place of service Select the appropriate POS code for each service from the 
table under subsection 6.3.1.1, “Place of Service (POS) 
Coding” in this section.

24c EMG (THSteps medical 
checkup condition indicator)

Enter the appropriate condition indicator for THSteps 
medical checkups. 

Refer to: Subsection 5.5.1, “THSteps Medical 
Checkups” in Children’s Services Handbook 
(Vol. 2, Provider Handbooks).

Block 
No. Description Guidelines
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24d Fully describe procedures, 
medical services, or supplies 
furnished for each date given

Enter the appropriate procedure codes and modifier for all 
services billed. If a procedure code is not available, enter a 
concise description.

NDC

Optional: In the shaded area, enter a 1- through 12-digit 
NDC quantity of unit.

A decimal point must be used for fractions of a unit.

Refer to: Subsection 6.3.4, “National Drug Code 
(NDC)” in this section.

24e Diagnosis pointer Enter the line item reference (1, 2, 3, or 4) of each diagnosis 
code identified in block 21 for each procedure. 

Indicate the primary diagnosis only. Do not enter more 
than one diagnosis code reference per procedure. This can 
result in denial of the service.

24f Charges Indicate the usual and customary charges for each service 
listed. Charges must not be higher than fees charged to 
private-pay clients.

24g Days or units If multiple services are performed on the same day, enter 
the number of services performed (such as the quantity 
billed).

Note: The maximum number of units per detail is 9,999.

NDC

Optional: In the shaded area, enter the NDC unit of 
measurement code.

Refer to: Subsection 6.3.4, “National Drug Code 
(NDC)” in this section.

24j Rendering provider ID # 
(performing)

Enter the provider identifier of the individual rendering 
services unless otherwise indicated in the provider specific 
section of this manual. 

Enter the TPI in the shaded area of the field.

Entered the NPI in the unshaded area of the field.

26 Patient’s account number Optional: Enter the client identification number if it is 
different than the subscriber/insured’s identification 
number. 

Used by provider’s office to identify internal client account 
number.

27 Accept assignment Required 

All providers of Texas Medicaid must accept assignment to 
receive payment by checking Yes.

28 Total charge Enter the total charges.

For multi-page claims enter “continue” on initial and 
subsequent claim forms. Indicate the total of all charges on 
the last claim.

Note: Indicate the page number of the attachment (for 
example, page 2 of 3) in the top right-hand corner of 
the form.

Block 
No. Description Guidelines
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6.6  UB-04 CMS-1450 Paper Claim Filing Instructions
The following provider types may bill electronically or use the UB-04 CMS-1450 paper claim form when 
requesting payment:

6.6.1  UB-04 CMS-1450 Electronic Billing

Electronic billers must submit UB-04 CMS-1450 claims with TexMedConnect or approved vendor 
software that uses the ANSI ASC X12 837I 4010A format. Specifications are available to providers devel-
oping in-house systems and software developers and vendors. Because each software package is 
different, field locations may vary. Contact the software developer or vendor for this information. Direct 
questions and development requirements to the TMHP EDI Help Desk at 1-888-863-3638.

29 Amount paid Enter any amount paid by an insurance company or other 
sources known at the time of submission of the claim. 
Identify the source of each payment and date in block 11. 
If the client makes a payment, the reason for the payment 
must be indicated in block 11.

30 Balance due If appropriate, subtract block 29 from block 28 and enter 
the balance.

31 Signature of physician or 
supplier

The physician, supplier, or an authorized representative 
must sign and date the claim. 

Billing services may print “Signature on File” in place of the 
provider’s signature if the billing service obtains and 
retains on file a letter signed by the provider authorizing 
this practice.

Refer to: Subsection 6.4.1.1, “Provider Signature on 
Claims” in this section.

32 Service facility location 
information

If services were provided in a place other than the client’s 
home or the provider’s facility, enter name, address, and 
ZIP code of the facility where the service was provided.

32A NPI Enter the NPI of the service facility location.

33 Billing provider info & PH # Enter the billing provider’s name, street, city, state, ZIP+4 
code, and telephone number.

33A NPI Enter the NPI of the billing provider.

33B Other ID # Enter the TPI number of the billing provider.

Provider Types

ASCs (hospital-based)

Comprehensive outpatient rehabilitation facilities (CORFs) (CCP only)

FQHCs

Note: Must use CMS-1500 when billing THSteps.

Home health agencies

Hospitals

• Inpatient (acute care, rehabilitation, military, and psychiatric hospitals)

• Outpatient

Renal dialysis center

RHCs (freestanding and hospital-based)

Block 
No. Description Guidelines
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Refer to: Subsection 3.2, “Electronic Billing” in Section 3, “TMHP Electronic Data Interchange 
(EDI)” (Vol. 1, General Information) for more information about electronic billing.

6.6.2  UB-04 CMS-1450 Claim Form (Paper) Billing

Providers obtain the UB-04 CMS-1450 paper claim forms from a vendor of their choice.

Note: To avoid claim denial, only the provider’s NPI should be placed in form locators 76-79 of the 
UB-04 CMS-1450 paper claim form or in the referring provider field on the electronic claim 
unless the client is a limited client.

Completed UB-04 CMS-1450 claims must contain the billing provider’s full name, address, and provider 
identifier. Claims without a provider name, address, and provider identifier cannot be processed.

Refer to: Subsection 6.6.4, “UB-04 CMS-1450 Instruction Table” in this section.
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6.6.3  UB-04 CMS-1450 Blank Paper Claim Form

1 2 4 TYPE
OF BILL

FROM THROUGH
5 FED. TAX NO.

a

b

c

d

DX

ECI

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

2

2

2

2

A

B

C

A B C D E F G H
I J K L M N O P Q

a b c a b c

a

b c d

ADMISSION CONDITION CODES
DATE

OCCURRENCE OCCURRENCE OCCURRENCE OCCURRENCE SPAN OCCURRENCE SPAN
CODE DATE CODE CODE CODE DATE CODE THROUGH

VALUE CODES VALUE CODES VALUE CODES
CODE AMOUNT CODE AMOUNT CODE AMOUNT

TOTALS

PRINCIPAL PROCEDURE a. OTHER PROCEDURE b. OTHER PROCEDURE
NPICODE DATE CODE DATE CODE DATE

FIRST

c. d. e. OTHER PROCEDURE
NPICODE DATE DATE

FIRST

NPI

b LAST FIRST

c NPI

d LAST FIRST

UB-04 CMS-1450

7

10 BIRTHDATE 11 SEX
12 13 HR 14 TYPE 15 SRC

DATE

16 DHR 18 19 20

FROM

21 2522 26 2823 27

CODE FROMDATE

OTHER

PRV ID

THE CERTIFICATIONS ON THE REVERSE APPLY TO THIS BILL AND ARE MADE A PART HEREOF.

b

.

INFO BEN.

CODE
OTHER PROCEDURE

THROUGH

29 ACDT 30

3231 33 34 35 36 37

38 39 40 41

42 REV. CD. 43 DESCRIPTION 45 SERV. DATE 46 SERV. UNITS 47 TOTAL CHARGES 48 NON-COVERED CHARGES 49

52 REL
51 HEALTH PLAN ID

53 ASG.
54 PRIOR PAYMENTS 55 EST. AMOUNT DUE 56 NPI

57

58 INSURED’S NAME 59 P.REL 60 INSURED’S UNIQUE ID 61 GROUP NAME 62 INSURANCE GROUP NO.

64 DOCUMENT CONTROL NUMBER 65 EMPLOYER NAME

66 67 68

69 ADMIT 70 PATIENT 72 73

74 75
76 ATTENDING

80 REMARKS

OTHER PROCEDURE

a

77 OPERATING

78 OTHER

79 OTHER

81CC

CREATION DATE

3a PAT.
CNTL #

24

b. MED.
REC. #

44 HCPCS / RATE / HIPPS CODE

PAGE OF

APPROVED OMB NO. 0938-0997

e

a8 PATIENT NAME

50 PAYER NAME

63 TREATMENT AUTHORIZATION CODES

6 STATEMENT COVERS PERIOD

9 PATIENT ADDRESS

17 STAT
STATE

DX REASON DX
71 PPS

CODE

QUAL

LAST

LAST

National Uniform
Billing CommitteeNUBC

™

OCCURRENCE

QUAL

QUAL

QUAL

CODE DATE

A

B

C

A

B

C

A

a

b

a

b
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6.6.4  UB-04 CMS-1450 Instruction Table

The instructions describe what information must be entered in each of the block numbers of the UB-04 
CMS-1450 paper claim form. Block numbers not referenced in the table may be left blank. They are not 
required for claim processing by TMHP.

Block No. Description Guidelines

1 Unlabeled Enter the hospital name, street, city, state, ZIP+4 Code, and 
telephone number.

3a Patient control 
number

Optional: Any alphanumeric character (limit 16) entered in this 
block is referenced on the R&S Report.

3b Medical record 
number

Enter the patient’s medical record number (limited to ten digits) 
assigned by the hospital.

4 Type of bill (TOB) Enter a TOB code. 

First Digit—Type of Facility:

1 Hospital
2 Skilled nursing
3 Home health agency
7 Clinic (rural health clinic [RHC], federally qualified health center 
[FQHC], and renal dialysis center [RDC])
8 Special facility

Second Digit—Bill Classification (except clinics and special 
facilities):

1 Inpatient (including Medicare Part A)
2 Inpatient (Medicare Part B only)
3 Outpatient
4 Other (for hospital-referenced diagnostic services, for example, 
laboratories and X-rays)
7 Intermediate care

Second Digit—Bill Classification (clinics only):

1 Rural health
2 Hospital-based or independent renal dialysis center
3 Free standing
5 CORFs

Third Digit—Frequency:

0 Nonpayment/zero claim
1 Admit through discharge
2 Interim-first claim
3 Interim-continuing claim
4 Interim-last claim
5 Late charges-only claim
6 Adjustment of prior claim 
7 Replacement of prior claim

6 Statement covers 
period

Enter the beginning and ending dates of service billed. 

8a Patient identifier Optional: Enter the patient identification number if it is different 
than the subscriber/insured’s identification number.

Used by providers office to identify internal patient account 
number.

8b Patient name Enter the patient’s last name, first name, and middle initial as 
printed on the Medicaid identification form.

9a–9b Patient address Starting in 9a, enter the patient’s complete address as described 
(street, city, state, and ZIP+4 Code).
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10 Birthdate Enter the patient’s date of birth (MM/DD/YYYY).

11 Sex Indicate the patient’s gender by entering an “M” or “F.”

12 Admission date Enter the numerical date (MM/DD/YYYY) of admission for 
inpatient claims; date of service (DOS) for outpatient claims; or start 
of care (SOC) for home health claims. 

Providers that receive a transfer patient from another hospital must 
enter the actual dates the patient was admitted into each facility.

13 Admission hour Use military time (00 to 23) for the time of admission for inpatient 
claims or time of treatment for outpatient claims. 

14 Type of admission Enter the appropriate type of admission code for inpatient claims:

1 Emergency
2 Urgent
3 Elective
4 Newborn (This code requires the use of special source of 
admission code in Block 15.)
5 Trauma center

15 Source of 
admission

Enter the appropriate source of admission code for inpatient claims.

For type of admission 1, 2, 3, or 5:

1 Physician referral
2 Clinic referral
3 Health maintenance organization (HMO) referral
4 Transfer from a hospital
5 Transfer from skilled nursing facility (SNF)
6 Transfer from another health-care facility
7 Emergency room
8 Court/law enforcement
9 Information not available

For type of admission 4 (newborn):

1 Normal delivery
2 Premature delivery
3 Sick baby
4 Extramural birth
5 Information not available

16 Discharge hour For inpatient claims, enter the hour of discharge or death. Use 
military time (00 to 23) to express the hour of discharge. If this is an 
interim bill (patient status of “30”), leave the block blank. 

17 Patient Status For inpatient claims, enter the appropriate two-digit code to 
indicate the patient’s status as of the statement “through” date. 

Refer to: Subsection 6.6.6, “Patient Status Codes” in this section.

18–28 Condition codes Enter the two-digit condition code “05” to indicate that a legal claim 
was filed for recovery of funds potentially due to a patient.

29 ACDT state Optional: Accident state.

31-34 Occurrence codes 
and dates

Enter the appropriate occurrence code(s) and date(s). Blocks 54, 61, 
62, and 80 must also be completed as required.

Refer to: Subsection 6.6.5, “Occurrence Codes” in this section.

35-36 Occurrence span 
codes and dates

For inpatient claims, enter code “71” if this hospital admission is a 
readmission within seven days of a previous stay. Enter the dates of 
the previous stay.

Block No. Description Guidelines
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39-41 Value codes Accident hour–For inpatient claims, if the patient was admitted as 
the result of an accident, enter value code 45 with the time of the 
accident using military time (00 to 23). Use code 99 if the time is 
unknown.

For inpatient claims, enter value code 80 and the total days repre-
sented on this claim that are to be covered. Usually, this is the 
difference between the admission and discharge dates. In all circum-
stances, the number in this block is equal to the number of covered 
accommodation days listed in Block 46.

For inpatient claims, enter value code 81 and the total days repre-
sented on this claim that are not covered. 

The sum of Blocks 39–41 must equal the total days billed as reflected 
in Block 6.

42-43 Revenue codes and 
description

For inpatient hospital services, enter the description and revenue 
code for the total charges and each accommodation and ancillary 
provided. List accommodations in the order of occurrence.

List ancillaries in ascending order. The space to the right of the

dotted line is used for the accommodation rate.

NDC

Enter N4 and the 11-digit NDC number (number on packaged or 
container from which the medication was administered). 

Optional: The unit of measurement code and the unit quantity with 
a floating decimal for fractional units (limited to 3 digits) can also be 
submitted but they are not required.

Do not enter hyphens or spaces within this number.

Example: N400409231231GR0.025

Refer to: Subsection 6.3.4, “National Drug Code (NDC)” in this 
section.

44 HCPCS/rates Inpatient:

Enter the accommodation rate per day.

Match the appropriate diagnoses listed in Blocks 67A through 67Q 
corresponding to each procedure. If a procedure corresponds to 
more than one diagnosis, enter the primary diagnosis. 

Each service and supply must be itemized on the claim form.

Home Health Services

Outpatient claims must have the appropriate revenue code and, if 
appropriate, the corresponding HCPCS code or narrative 
description.

Outpatient:

Outpatient claims must have the appropriate Healthcare Common 
Procedure Coding System (HCPCS) code.

Block No. Description Guidelines
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Each service, except for medical/surgical and intravenous (IV) 
supplies and medication, must be itemized on the claim form or an 
attached statement.

Note: The UB-04 CMS-1450 paper claim form is limited to 28 items 
per outpatient claim. This limitation includes surgical proce-
dures from Blocks 74 and 74a-e.

If necessary, combine IV supplies and central supplies on the 
charge detail and consider them to be single items with the 
appropriate quantities and total charges by dates of service. 
Multiple dates of service may not be combined on outpatient 
claims.

45 Service date Enter the numerical date of service that corresponds to each 
procedure for outpatient claims. Multiple dates of service may not 
be combined on outpatient claims.

45 (line 
23)

Creation date Enter the date the bill was submitted.

46 Serv. units Provide units of service, if applicable. 

For inpatient services, enter the number of days for each accommo-
dation listed. If applicable, enter the number of pints of blood.

When billing for observation room services, the units indicated in 
this block should always represent hours spent in observation. 

47 Total charges Enter the total charges for each service provided.

47 (line 
23)

Totals Enter the total charges for the entire claim.

Note: For multi-page claims enter “continue” on initial and subse-
quent claim forms. Indicate the total of all charges on the last 
claim and the page number of the attachment (for example, 
page 2 of 3) in the top right-hand corner of the form. 

48 Noncovered 
charges

If any of the total charges are noncovered, enter this amount.

50 Payer Name Enter the health plan name.

51 Health Plan ID Enter the health plan identification number.

54 Prior payments Enter amounts paid by any TPR, and complete Blocks 32, 61, 62, and 
80 as required.

56 NPI Enter the NPI of the billing provider.

57 Other identifi-
cation (ID) number

Enter the TPI number (non-NPI number) of the billing provider.

58 Insured’s name If other health insurance is involved, enter the insured’s name.

60 Medicaid identifi-
cation number

Enter the patient’s nine-digit Medicaid identification number.

61 Insured group 
name

Enter the name and address of the other health insurance.

62 Insurance group 
number

Enter the policy number or group number of the other health 
insurance.

63 Treatment authori-
zation code

Enter the prior authorization number if one was issued.

65 Employer name Enter the name of the patient’s employer if health care might be 
provided.

Block No. Description Guidelines
U

no
ff
ic

ia
l c

op
y 

Tr
av

is
 C

o.
 D

is
tr

ic
t C

le
rk

 V
el

va
 L

. P
ri
ce



6-49
CPT ONLY - COPYRIGHT 2010 AMERICAN MEDICAL ASSOCIATION. ALL RIGHTS RESERVED.

SECTION 6: CLAIMS FILING

67 Principal diagnosis 
(DX) code and 
present on 
admission (POA) 
indicator

Enter the ICD-9-CM diagnosis code in the unshaded area for the 
principal diagnosis to the highest level of specificity available.

POA Indicator—Enter the applicable POA indicator in the shaded 
area for inpatient claims.

Refer to: Subsection 6.4.1.5.3, “Inpatient Hospital Claims” in 
this section for POA values.

67A-67Q Secondary DX 
codes and POA 
indicator

Enter the ICD-9-CM diagnosis code in the unshaded area to the 
highest level of specificity available for each additional diagnosis. 
Enter one diagnosis per block, using Blocks A through J only.

A diagnosis is not required for clinical laboratory services provided 
to nonpatients (TOB “141”).

Exception: A diagnosis is required when billing for estrogen receptor 
assays, plasmapheresis, and cancer antigen CA 125, 
immunofluorescent studies, surgical pathology, and 
alphafetoprotein.

Note: ICD-9-CM diagnosis codes entered in 67K–67Q are not 
required for systematic claims processing.

POA indicator—Enter the applicable POA indicator in the shaded 
area for inpatient claims.

Refer to: Subsection 6.4.1.5.3, “Inpatient Hospital Claims” in 
this section for POA values.

69 Admit DX code Enter the ICD-9-CM diagnosis code indicating the cause of 
admission or include a narrative

Note: The admitting diagnosis is only for inpatient claims.

70a-70c Patient’s reason DX Optional: New block indicating the patient’s reason for visit on 
unscheduled outpatient claims.

71 Prospective 
Payment System 
(PPS) code

Optional: The PPS code is assigned to the claim to identify the DRG 
based on the grouper software called for under contract with the 
primary payer.

72a-72c External cause of 
injury (ECI) and 
POA indication

Optional: Enter the ICD-9-CM diagnosis code in the unshaded area 
to the highest level of specificity available for each additional 
diagnosis.

POA indicator—Enter the applicable POA indicator in the shaded 
area for inpatient claims.

Refer to: Subsection 6.4.1.5.3, “Inpatient Hospital Claims” in 
this section for POA values.

74 Principal 
procedure code and 
date

Enter the ICD-9-CM procedure code for each surgical procedure 
and the date (MM/DD/YYYY) each was performed.

74a-74e Other procedure 
codes and dates

Enter the ICD-9-CM procedure code for each surgical procedure 
and the date (MM/DD/YYYY) each was performed.

76 Attending provider Enter the attending provider name and identifiers.

NPI number of the attending provider.

Services that required an attending provider are defined as those 
listed in the ICD-9-CM coding manual volume 3, which includes 
surgical, diagnostic, or medical procedures.

77 Operating Enter operating provider’s name (last name and first name) and NPI 
number of the operating provider.

Block No. Description Guidelines
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6.6.5  Occurrence Codes

78-79 Other Other provider's name (last name and first name) and NPI.

Other operating physician—An individual performing a secondary 
surgical procedure or assisting the operating physician. Required 
when another operating physician is involved.

Rendering provider—The health-care professional who performed, 
delivered, or completed a particular medical service or nonsurgical 
procedure

Note: If the referring physician is a resident, Blocks 76 through 79 
must identify the physician who is supervising the resident.

80 Remarks This block is used to explain special situations such as the

following:

• The home health agency must document in writing the number 
of Medicare visits used in the nursing plan of care and also in 
this block.

• If a patient stays beyond dismissal time, indicate the medical 
reason if additional charge is made.

• If billing for a private room, the medical necessity must be 
indicated, signed, and dated by the physician.

• If services are the result of an accident, the cause and location of 
the accident must be entered in this block. The time must be 
entered in Block 39.

• If laboratory work is sent out, the name and address or the 
provider identifier of the facility where the work was forwarded 
must be entered in this block.

• If the patient is deceased, enter the date of death and indicate 
“DOD”. If services were rendered on the date of death, enter the 
time of death.

• If the services resulted from a family planning provider’s 
referral, write “family planning referral.”

• If services were provided at another facility, indicate the name 
and address of the facility where the services were rendered.

• Request for 110-day rule for a third party insurance.

81A-81D Code code (CC) Optional: Area to capture additional information necessary to 
adjudicate the claims. required when, in the judgment of the 
provider, the information is needed to substantiate the medical 
treatment and is not support elsewhere on the claim data set.

Code Description Guidelines

01 Auto accident/auto 
liability insurance 
involved

Enter the date of an auto accident. Use this code to report an auto 
accident that involves auto liability insurance requiring proof of 
fault.

Block No. Description Guidelines
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02 Auto or other 
accident/
no fault involved

Enter the date of the accident including auto or other where no-fault 
coverage allows insurance immediate claim settlement without proof 
of fault. Use this code in conjunction with occurrence codes 24, 50, 
or 51 to document coordination of benefits with the no-fault insurer.

03 Accident/tort liability Enter the date of an accident (excluding automobile) resulting from 
a third party’s action. This incident may involve a civil court action 
in an attempt to require payment by the third party other than 
no-fault liability. 

Refer to: Subsection 4.11.6, “Third Party Liability - Tort” in 
Section 4, “Client Eligibility” (Vol. 1, General 
Information).

04 Accident/ 
employment-related

Enter the date of an accident that allegedly relates to the patient’s 
employment and involves compensation or employer liability.

Use this code in conjunction with occurrence codes 24, 50, or 51 to 
document coordination of benefits with Workers’ Compensation 
insurance or an employer. Only services not covered by Workers’ 
Compensation may be considered for payment by Medicaid.

05 Other accident Enter the date of an accident not described by the above codes.

Use this code to report no other casualty related payers have been 
determined.

06 Crime victim Enter the date on which a medical condition resulted from alleged 
criminal action.

10 Last menstrual period Enter the date of the last menstrual period when the service is 
maternity-related.

11 Onset of symptoms Indicate the date the patient first became aware of the symptoms or 
illness being treated.

16 Date of last therapy Indicate the last day of therapy services for OT, PT, or speech therapy 
(ST).

17 Date outpatient OT 
plan established or last 
reviewed

Indicate the date a plan was established or last reviewed for 
occupation therapy.

24 Date other insurance 
denied

Enter the date of denial of coverage by a TPR.

25 Date benefits termi-
nated by primary 
payer

Enter the last date for which benefits are being claimed.

27 Date home health plan 
of treatment was 
established

Enter the date the current plan of treatment was established.

29 Date outpatient PT 
plan established or last 
reviewed

Indicate the date a plan of treatment was established or last reviewed 
for physical therapy.

30 Date outpatient 
speech pathology plan 
established or last 
reviewed

Indicate the date a plan of treatment for speech pathology was estab-
lished or last reviewed.

35 Date treatment started 
for PT

Indicate the date services were initiated for physical therapy.

44 Date treatment started 
for OT

Indicate when occupational therapy services were initiated.

Code Description Guidelines
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6.6.6  Patient Status Codes

45 Date treatment started 
for speech-language 
pathology (SLP)

Indicate when speech language pathology services were initiated.

50 Date other insurance 
paid

Indicate the date the other insurance paid the claim.

51 Date claim filed with 
other insurance

Indicate the date the claim was file to the other insurance.

52 Date renal dialysis 
initiated

Indicate the date the renal dialysis is initiated.

Code Description

01 Routine Discharge 

02 Discharged to another short-term general hospital 

03 Discharged to SNF 

04 Discharged to ICF 

05 Discharged to another type of institution 

06 Discharged to care of home health service organization

07 Left against medical advice

08 Discharged/transferred to home under care of a Home IV provider

09 Admitted as an inpatient to this hospital (only for use on Medicare outpatient 
hospital claims) 

20 Expired or did not recover 

30 Still patient (To be used only when the client has been in the facility for 30 consecutive 
days if payment is based on DRG)

40 Expired at home (hospice use only)

41 Expired in a medical facility (hospice use only)

42 Expired—place unknown (hospice use only) 

43 Discharged/Transferred to a federal hospital (such as a Veteran’s Administration 
[VA] hospital)

50 Hospice—Home

51 Hospice—Medical Facility 

61 Discharged/ Transferred within this institution to a hospital-based Medicare-
approved swing bed

62 Discharged/ Transferred to an Inpatient rehabilitation facility (IRF), including 
rehabilitation distinct part units of a hospital

63 Discharged/ Transferred to a Medicare certified long-term care hospital (LTCH) 

64 Discharged/ Transferred to a nursing facility certified under Medicaid but not 
certified under Medicare 

65 Discharged/ Transferred to a Psychiatric hospital or psychiatric distinct part unit of 
a hospital

66 Discharged/transferred to a critical access hospital (CAH)

Code Description Guidelines
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6.6.7  Filing Tips for Outpatient Claims

The following are outpatient claim filing tips:

• Use HCPCS codes in Block 44 when available and give a narrative description in Block 43 for all 
services and supplies provided.

Important: Services and supplies that exceed the 28 items per claim limitation must be submitted on an 
additional UB-04 CMS-1450 paper claim form and will be assigned a different claim number 
by TMHP. Claims may have 61 detail lines for services and supplies plus one detail line for 
the total amount billed.

• Combine central supplies and bill as one item. IV supplies may be combined and billed as one item. 
Include appropriate quantities and total charges for each combined procedure code used. Using 
combination procedure codes conserves space on the claim form.

• The 28-item limitation per claim: a UB-04 CMS-1450 paper claim form submitted with 28 or fewer 
items is given an internal control number (ICN) by TMHP. Multipage claim forms are processed as 
one claim for that client if all pages contain 28 or fewer items.

• Itemized Statements: Itemized statements are not used for assignment of procedure codes. HCPCS 
codes or narrative descriptions of procedures must be reflected on the face of the UB-04 CMS-1450 
paper claim form. Attachments will only be used for clarification purposes.

• PT/OT procedures are based on time (initial 30 minutes or additional 15 minutes). Use the quantity 
billed to reflect the number of additional 15-minute increments.

Refer to: Subsection 6.3.3, “Procedure Coding” in this section.

6.7  2006 American Dental Association (ADA) Dental Claim Filing 
Instructions

Providers billing for dental services and intermediate care facility for persons with mental retardation 
(ICF-MR) dental services may bill electronically or use the 2006 ADA claim form.

Note: TMHP is responsible for reimbursing all THSteps dental services provided by dentists, 
including services rendered to STAR and STAR+PLUS clients.

6.7.1  2006 ADA Dental Claim Electronic Billing

Electronic billers must submit THSteps dental claims using TexMedConnect or an approved vendor 
software that uses the ANSI ASC X12 837D 4010A format. Specifications are available to providers 
developing in-house systems and software developers and vendors. Because each software package is 
different, block locations may vary. Contact the software developer or vendor for this information. 
Direct questions and development requirements to the TMHP EDI Help Desk at 1-888-863-3638.

Refer to: Section 3: TMHP Electronic Data Interchange (EDI) (Vol. 1, General Information) for more 
information about electronic filing.

6.7.2  ADA Dental Claim Form (Paper) Billing

All participating THSteps dental providers are required to submit a 2006 ADA Dental claim form for 
paper claim submissions to Texas Medicaid. These forms may be obtained by contacting the ADA at 
1-800-947-4746.

Line Item Description Quantity

Example: one hour of PT service should be billed as two line items.

#1 Therapeutic exercise 1

#2 Additional 15 minutes 2
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Claims must contain the billing provider's complete name, address and a provider identifier. Claims 
without a provider name, address, and provider identifier cannot be processed.

6.7.3  2006 ADA Dental Claim Form

Samples of the ADA Dental Claim form can be found on the ADA website at 
www.ada.org/3017.aspx?currentTab=2.

6.7.4  2006 ADA Dental Claim Form Instruction Table

The following table is an itemized description of the questions appearing on the form. Thoroughly 
complete the 2006 ADA Dental claim form according to the instructions in the table to facilitate prompt 
and accurate reimbursement and reduce follow-up inquiries.

ADA Block 
No. ADA Description Instructions

1 Type of Transaction For Texas Medicaid, check the Statement of Actual Services 
Box. The other two boxes are not applicable. Do not use the 
2006 ADA Dental Claim Form as a Texas Medicaid Program 
Prior Authorization form.

Refer to: Form CH.15, “THSteps Dental Mandatory Prior 
Authorization Request Form” in the Children’s 
Services Handbook (Vol. 2, Provider 
Handbooks),.

2 Predetermination/Prea
uthorization Number

Enter prior authorization number if assigned by Medicaid. 

3 Company/Plan Name, 
Address, City, State, ZIP 
Code

Enter TMHP and the address. 
Refer to: “Written Communication With TMHP” in 

“Preliminary Information” (Vol. 1, General 
Information).

4 Other Dental or Medical 
Coverage?

Check No if no other dental or medical coverage (skip Blocks 
5-11). Check Yes if dental or medical coverage is available 
other than Texas Medicaid coverage, and complete Blocks 5-
11.

5-11 Other Coverage 
Information

General notes: 

• Enter the information for non-Medicaid insurance 
coverage.

• Enter the information for the policyholder or subscriber, 
not necessarily the patient. May be a parent or legal 
guardian of the patient receiving treatment.

5 Name of Policy-
holder/Subscriber in # 4 

Enter the policyholder/subscriber name. 

6 Date of Birth 
(MM/DD/CCYY)

Enter policyholder/subscriber eight-digit date of birth 
(MM/DD/YYYY). 

7 Gender Check the appropriate box for the policyholder/subscriber 
gender 

8 Policy-
holder/Subscriber ID

Enter policyholder/subscriber identifier.

9 Plan/Group Number Enter policyholder/subscriber plan/group number. 

10 Patient’s Relationship to 
Person Named in # 5

Enter the patient’s relationship to policyholder/subscriber.
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11 Other Insurance 
Company/Dental 
Benefit Plan Name, 
Address, City, State, ZIP 
Code

Enter the contact information for the insurance company 
providing the non-Medicaid coverage.

12 Policy-
holder/Subscriber 
Name (Last, First, 
Middle Initial, Suffix), 
Address, City, State, ZIP 
Code

Enter the Medicaid patient’s last name, first name, and middle 
initial as printed on the Medicaid identification form.

13 Date of Birth 
(MM/DD/CCYY)

Enter the Medicaid patient’s date of birth (MM/DD/YYYY).

14 Gender Check the appropriate box for the Medicaid patient’s gender.

15 Policy-
holder/Subscriber ID

Enter nine-digit patient number from the Medicaid identifi-
cation form.

16 Plan/Group/Number Enter the billing or performing provider’s benefit code, if 
applicable.

17 Employer Name Not applicable to Texas Medicaid.

18 Relationship to Policy-
holder/ Subscriber in # 
12 Above

Not applicable to Texas Medicaid.

19 Student Status Not applicable to Texas Medicaid. 
For exceptions to periodicity refer to Block 35.

20 Name (Last, First, 
Middle Initial, Suffix), 
Address, City, State, ZIP 
Code

Not applicable to Texas Medicaid.

21 Date of Birth 
(MM/DD/CCYY)

Not applicable to Texas Medicaid.

22 Gender Not applicable to Texas Medicaid.

23 Patient ID/Account # 
(Assigned by Dentist)

Optional: Enter the patient identification number if it is 
different than the subscriber/insured’s identification number. 

Used by dental office to identify internal patient account 
number. 

24 Procedure Date 
(MM/DD/CCYY)

Enter the eight-digit date of service (MM/DD/YYYY).

25 Area of Oral Cavity Not applicable to Texas Medicaid.

26 Tooth System Not applicable to Texas Medicaid.

27 Tooth Number(s) or 
Letter(s)

Enter the Tooth ID as required for procedure code.
Refer to: Subsection 4.2.9, “Tooth Identification (TID) 

and Surface Identification (SID) Systems” in the 
Children’s Services Handbook (Vol. 2, Provider 
Handbooks).

ADA Block 
No. ADA Description Instructions
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28 Tooth Surface Enter Surface ID as required for procedure code. 
Refer to: Subsection 4.2.9, “Tooth Identification (TID) 

and Surface Identification (SID) Systems” in the 
Children’s Services Handbook (Vol. 2, Provider 
Handbooks).

29 Procedure Code Use appropriate Current dental terminology (CDT) 
procedure code.

30 Description Enter brief description for the CDT procedure code.

31 Fee Enter usual and customary charges for each service listed. 
Charges must not be higher than the fees charged to private 
pay clients.

32 Other Fee(s) Enter any amount paid by an insurance company or other 
sources known at the time of submission of the claim. Identify 
the source of each payment and date in Block 11. If the client 
makes a payment, the reason for the payment must be 
indicated in Block 11.

33 Total Fee Enter the sum of all fees in Block 31.

For multi-page claims enter "continue" on initial and subse-
quent claim forms. Indicate the total of all charges on the last 
claim. 

Note: Indicate the page number of the attachment (for 
example, page 2 of 3) in the top right-hand corner of the 
form.

34 Place an X on each 
missing tooth

Place an X on the appropriate tooth number to identify each 
missing tooth.

35 Remarks Use this space for:"

• Explanation of exception to periodicity.

• "The facility name and address if the place of treatment 
indicated in Block 38 is not the provider's office. 

• Explanation of emergency if indicated in Block 45.

• To provide more information such as reports for local 
orthodontia codes, 999 codes, multiple supernumerary 
teeth, or remarks.

36 Patient/Guardian 
signature

Not applicable to Texas Medicaid.

37 Subscriber signature Not applicable to Texas Medicaid.

38 Place of Treatment Check only Provider’s Office or Hospital box. 
Do not use ECF and Other.
Check the Hospital box for services rendered in a day surgery 
facility.

39 Number of Enclosures Enter the number of enclosures (attachments) accompanying 
the claim, if applicable. 
Texas Medicaid does not require radiographs with claims.
Exception: When requested, radiographs may be submitted 
with appeals. 

40 Is Treatment for 
Orthodontics?

Check Yes or No as appropriate.

ADA Block 
No. ADA Description Instructions
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41 Date Appliance Placed Not applicable to Texas Medicaid.

42 Months of Treatment 
Remaining

Not applicable to Texas Medicaid.

43 Replacement of 
Prosthesis?

Not applicable to Texas Medicaid.

44 Date Prior Placement Not applicable to Texas Medicaid.

45 Treatment Resulting 
from (Check applicable 
box)

Providers are required to check the Other Accident box for 
emergency claim reimbursement. If the Other Accident box is 
checked, information about the emergency must be provided 
in Block 35.

46 Date of Accident 
(MM/DD/CCYY)

Not applicable to Texas Medicaid.

47 Auto Accident State Not applicable to Texas Medicaid.

48 Name, Address, City, 
State, ZIP Code 

Enter the name and address of the billing group or individual 
provider. Do not enter the name and address of a provider 
employed within a group.

49 NPI Enter the billing provider’s NPI for a group or an individual. 
Do not enter the NPI for a provider employed within a group.

50 License Number Not applicable to Texas Medicaid.

51 Social Security Number 
(SSN) or Tax Identifi-
cation Number (TIN)

Not applicable to Texas Medicaid.

52 Telephone Number Enter the area code and number for the billing group or 
individual Do not enter the telephone number of a provider 
employed within a group.

52A Additional Provider ID Enter the nine-digit TPI assigned to the billing dentist or 
dental entity. Do not enter the TPI for a provider employed 
within a group.

53 Signed (Treating 
Dentist) 

Required-Signature of treating dentist or authorized 
personnel. 
Billing services may print "Signature on File" in place of the 
provider's signature if the billing service obtains and retains 
on file a letter signed by the provider authorizing this practice. 

Refer to: Subsection 6.4.1.1, “Provider Signature on 
Claims” in this section.

54 NPI Enter the NPI for the dentist enrolled as part of a group who 
treated the patient. 
Does not apply to individual providers.

55 License Number Not applicable to Texas Medicaid.

56 Address, City, State, ZIP 
Code

Not applicable to Texas Medicaid.

56A Provider Specialty Code This block is optional.

57 Telephone Number Not applicable to Texas Medicaid.

58 Additional Provider ID Required 
Enter the TPI for the dentist’s enrolled as part of a group who 
treated the patient.
Does not apply to individual providers.

ADA Block 
No. ADA Description Instructions
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6.8  Family Planning Claim Filing Instructions
The following providers bill for services using the ANSI ASC X12 837P 4010A electronic specifications 
or the CMS-1500 paper claim form:

6.8.1  Family Planning Electronic Billing

Electronic billers must submit family planning claims with TexMedConnect or approved vendor 
software that uses the ANSI ASC X12 837P 4010A format. Specifications are available to providers devel-
oping in-house systems, software developers, and vendors on the TMHP website at 
www.tmhp.com/Pages/EDI/EDI_Technical_Info.aspx. Because each software developer is different, 
location of fields may vary. Contact the software developer or vendor for this information. Direct 
questions and development requirements to the TMHP EDI Help Desk at 1-888-863-3638.

Refer to: Subsection 3.2, “Electronic Billing” in Section 3, “TMHP Electronic Data Interchange 
(EDI)” (Vol. 1, General Information) for information about electronic billing.

6.9  Family Planning Claim Form (Paper Billing)
Claims must contain the billing providers complete name, address, and a provider identifier. Claims 
without a provider name, address, and provider identifier cannot be processed.

Providers

Clinical nurse specialist (CNS)

Family Planning title agencies contracted with DSHS

Federally Qualified Health Center (FQHC)

Nurse practitioner (NP)

Physician

Physician assistant (PA)
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6.9.1  Family Planning 2017 Claim Form

2a. Billing Provider TPI Family Planning 

2017 Claim Form 

                                                  V 

1. Family Planning Program:   XIX 

                                                  XX 

1a.  Full Pay 
Title X Partial Pay 
Only No Pay 2b. Billing Provider NPI 

3. Provider Name 4. Eligibility Date  (V or XX )

(MM/DD/CCYY) 
               

5. Family Planning No. 
(Medicaid PCN if XIX) 

6. Patient’s Name (Last Name, First Name, Middle Initial) 7. Address (Street, City, State) 7a. ZIP code 

8. County of Residence 9. Date of Birth        
(MM/DD/CCYY)

       

10.  Sex 
F          M 

11. Patient Status 
    New Patient   Established Patient

12. Patient's Social Security Number 
                       -              - 

13. Race (Code #) 
White  (1) Black  (2)                      AmIndian/AlaskaNat  (4)   Asian  (5)  
Unk/NotRep (6)       NatHawaii/PacIsland  (7)      More than one race  (8) 

13a.  Ethnicity 

Hispanic (5)       Non-Hispanic (0)

14. Marital Status 

(1)  Married  (2) Never Married  (3) Formerly Married

15. Family Income (All) 
$

15a. Family Size  

16. Number Times Pregnant 17. Number Live Births 18. Number Living Children 

19. Primary Birth Control Method 
Before Initial Visit 

20. Primary Birth Control Method 
at End of This Visit 

21. If No Method Used at End of 
This Visit, Give Reason 
(Required only if  #20 = r)

22. Is There Other Insurance Available? 

Y              N  

a=Oral Contraceptive f= Hormonal Implant k=Intrauterine device (IUD) p=Other method           
b=1-Month hormonal injection g=Male condom l=Vaginal ring q=Method unknown    
c=3-Month hormonal injection h=Female condom m=Fertility awareness method (FAM) r=No method (if used   
d=Cervical cap/diaphragm i=Hormonal/Contraceptive patch n=Sterilization  for #20, must  

e=Abstinence j=Spermicide (used alone) o=Contraceptive sponge  complete #21)

a=Refused   c=Inconclusive Preg Test        e=Infertile  g=Medical 

b=Pregnant  d=Seeking Preg         f=Rely on Partner  

23. Other Insurance Name and Address  

If Y, Complete Items 
23 – 25a 

24a. Insured’s Policy/Group No. 24b. Benefit Code 25. Other Insurance Pd. Amt. 25a. Date of Notification 
$

27a. Referring Other ID  26. Name of Referring Provider 

27b. Referring NPI 

28. Level of Practitioner 
Physician         Nurse       Mid Level       Other 

29. Diagnosis Code (Relate Items 1,2,3,or 4 to Item 32D by Line # in 32E)

1. ______________._________                                             3. ______________._________ 

   2. ______________._________                                             4. ______________._________ 

30.  Authorization Number 31.  Date of Occurrence 
(MM  /  DD  /  CCYY) 

       

32.               A B C D E F G H
Dates of Service 

From To

MM DD CCYY MM DD CCYY

Place
of

Service

Type 
of

Service

Procedures, Services, or 
Supplies

CPT/HCPCS   Modifier 

Dx.
Ref.
(29) 

Units or Days 
(Quantity)

No. of Participants 
(Teen Counseling) 

$ Charges Performing Provider # 

TPI

1 NPI

TPI

2 NPI

TPI

3 NPI

TPI

4 NPI

TPI

5 NPI

33. Federal Tax ID Number/EIN 34. Patient’s Account No. (optional) 35. Patient Co-Pay Assessed (V, X or XX)

$
36. Total Charges

38. Name and Address of Facility Where Services 
Were Rendered (If Other Than Home or Office)

37. Signature of Physician or Supplier 
Date:
Signed: 

38a. NPI 38b. Other ID 

39. Physician’s, Supplier’s Billing Name, Address, 
Zip Code & Phone No.
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6.9.2  Family Planning 2017 Claim Form Instructions

Block 
No. Description Guidelines Required

1 Family planning 
program 

Check the box for the specific entitlement funds to 
which these family planning services are billed.
If the facility also receives Title X funds, the Level of 
Practitioner (28) must be indicated.

Note: Claims/Encounters will be cross-checked with 
Title XIX Medicaid eligibility before Title V, 
X, or XX processing.

V, XIX, XX 

1a Title X only If it is a “Title X Only” encounter, the level of 
payment must be indicated. 

If the facility also receives Title X funds, the level of 
practitioner (28) must be indicated.

X

2a Billing provider TPI Enter the billing provider’s nine-digit TPI. V, X, XIX, 
XX

2b Billing provider NPI Enter the billing provider’s NPI. V, X, XIX, 
XX

3 Provider name Enter the provider’s name as enrolled with TMHP. V, X, XIX, 
XX

4 Eligibility date (V or 
XX)

Enter the date (MM/DD/CCYY) this client was 
originally designated eligible for Title V or XX 
services. If client has V or XX eligibility from a 
previous visit, enter that eligibility date. 

For a Title XX client, this information comes from 
the 2025 claim form. 

For a Title V client, this information comes from the 
Texas Eligibility Screening System (TESS).

V, XX

5 Family planning no. 
(Medicaid PCN if XIX)

If previous V, X, or XX claims or encounters have 
been submitted to TMHP, enter the client’s nine-
digit family planning number, which begins with 
“F.”

If the client has Title XIX Medicaid, enter the client’s 
nine-digit client number from the Medicaid Identi-
fication form.

If this is a new family planning client, without 
Medicaid, leave this block blank and TMHP will 
assign a family planning number for the client. 

XIX

6 Patient’s name (last 
name, first name, 
middle initial)

Enter the client’s last name, first name, and middle 
initial as printed on the Medicaid Identification 
Form, if Title XIX, or as printed in the provider’s 
records, if Title V, X, or XX.

V, X, XIX, 
XX

7 Address (street, city, 
state)

Enter the client’s complete home address as 
described by the client (street, city, and state). This 
reflects the location where the client lives.

V, X, XIX, 
XX

7a ZIP Code Enter the client’s ZIP Code. V, X, XIX, 
XX

8 County of residence Enter the county code that corresponds to the 
client’s address. Please use the HHSC county codes.

V, X, XIX, 
XXU
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9 Date of birth Enter numerically the month, day, and year 
(MM/DD/CCYY) the client was born.

V, X, XIX, 
XX

10 Sex Indicate the client’s gender by checking the appro-
priate box.

V, X, XIX, 
XX

11 Patient status Indicate if this is the client’s first visit to this family 
planning provider (new patient) or if this client has 
been to this family planning provider previously 
(established patient). If the provider’s records have 
been purged and the client appears to be new to the 
provider, check “New Patient.”

V, X, XIX, 
XX

12 Patient’s Social Security 
number

Enter the client’s nine-digit Social Security number 
(SSN). If the client does not have a SSN, or refuses to 
provide the number, enter 000-00-0001.

V, X, XIX, 
XX

13 Race (code #) Indicate the client’s race by entering the appropriate 
race code number in the box. 

Aggregate categories used here are consistent with 
reporting requirements of the Office of 
Management and Budget Statistical Direction.

Race is independent of ethnicity and all clients 
should be self-categorized as White, Black or 
African American, American Indian or Native 
Alaskan, Asian, Native Hawaiian or other Pacific 
Islander, or Unknown or Not Reported. An 
“Hispanic” client must also have a race category 
selected.

V, X, XIX, 
XX

13a Ethnicity Indicate whether the client is of Hispanic descent by 
entering the appropriate code number in the box. 

Ethnicity is independent of race and all clients 
should be counted as either Hispanic or non-
Hispanic. The Office of Management and Budget 
defines Hispanic as “a person of Mexican, Puerto 
Rican, Cuban, Central, or South American culture 
or origin, regardless of race.”

V, X, XIX, 
XX

14 Marital status Indicate the client’s marital status by entering the 
appropriate marital code number in the box.

V, X, XIX, 
XX

15 Family income (all) Titles V, XX, XX: Use the gross monthly income 
calculated and reported on the eligibility assessment 
tool. 

Title XIX providers: Enter the gross monthly 
income reported by the client. Be sure to include all 
sources of income. No documentation of income is 
required. 

For clients who are married (including common-
law marriages) or who are 20 years of age and older, 
enter the gross monthly income of all family 
members. 

For unmarried clients age 19 years and younger, 
enter the gross monthly income of the client only, 
not the income of all family members. 

V, X, XIX, 
XX

Block 
No. Description Guidelines Required
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To calculate gross monthly income for Title XIX: 

If income is received in a lump sum, or if it is for a 
period of time greater than a month (e.g., for 
seasonal employment), divide the total income by 
the number of months included in the payment 
period.

If income is paid weekly, multiply weekly income by 
4.33. If paid every two weeks, multiply amount by 
2.165. If paid twice a month, multiply by 2. 

Enter $1.00 for clients not wishing to reveal income 
information.

15a Family size Titles V, X, XX: Use the family size reported on the 
eligibility assessment tool. 

Title XIX providers: Enter the number of family 
members supported by the income listed in Box 15. 
Must be at least “one.”

V, X, XIX, 
XX

16 Number times 
pregnant

Enter the number of times this client has been 
pregnant. If male, enter zero.

V, X, XIX, 
XX

17 Number live births Enter the number of live births for this client. If 
male, enter zero.

V, X, XIX, 
XX

18 Number living children Enter the number of living children this client has. 
This also must be completed for male clients.

V, X, XIX, 
XX

19 Primary birth control 
method before initial 
visit

Enter the appropriate code letter (a through r) in the 
box.

V, X, XIX, 
XX

20 Primary birth control 
method at end of this 
visit

Enter the appropriate code letter (a through r) in the 
box.

V, X, XIX, 
XX

21 If no method used at 
end of this visit, give 
reason (required only if 
#20=r)

If the primary birth control method at the end of the 
visit was “no method” (r), you must complete this 
box with an appropriate code letter from this block 
(a through g). 

V, X, XIX, 
XX (only if 
#20=r)

22 Is there other insurance 
available?

Check the appropriate box.

23 Other insurance name 
and address

Enter the name and address of the health insurance 
carrier.

24a Insured’s policy/group 
no.

Enter the insurance policy number or group 
number.

24b Benefit code Benefit code, if applicable for the billing or 
performing provider.

25 Other insurance paid 
amount

Enter the amount paid by the other insurance 
company. If payment was denied, enter “Denied” in 
this block.

25a Date of notification Enter the date of the other insurance payment or 
denial in this block. This must be in the format of 
MM/DD/CCYY.

26 Name of referring 
provider

If a non-family planning service is being billed, and 
the service requires a referring provider, enter the 
provider’s name.

XIX

Block 
No. Description Guidelines Required
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27b Referring NPI If a non-family planning service is being billed and 
the service requires a referring provider identifier, 
enter the referring provider’s NPI.

XIX

28 Level of practitioner Enter the level of practitioner that performed the 
service. Primary care or generalist physicians and 
specialists are correctly classified as “Physicians.” 
Certified nurse-midwives, nurse practitioners, 
clinical nurse specialists, and physician assistants 
providing family planning encounters are correctly 
categorized as “Midlevel.” Family planning 
encounters provided by a registered nurse or a 
licensed vocational nurse would be categorized as 
“Nurse.” Encounters provided by staff not included 
in the preceding classifications would be correctly 
categorized as “Other.” If a client has encounters 
with staff members of different categories during 
one visit, select the highest category of staff with 
whom the client interacted. 

Optional for agencies not receiving any Title X 
funding.

X

29 Diagnosis code (relate 
items 1, 2, 3, or 4 to 
item 32D by line # in 
32E)

Enter the ICD-9-CM diagnosis code to the highest 
level of specificity available; complete to five digits 
for each diagnosis observed.

V, X, XIX, 
XX

30 Authorization number Enter the authorization number for the client, if 
appropriate.

31 Date of occurrence Use this section when billing for complications 
related to sterilizations, contraceptive implants, or 
intrauterine devices (IUDs). This block should 
contain the date (MM/DD/CCYY) of the original 
sterilization, implant, or IUD procedure associated 
with the complications currently being billed.

V, X, XIX, 
XX, if billing 
complica-
tions

32A Dates of service Enter the dates of service for each procedure 
provided in a MM/DD/CCYY format. If more than 
one DOS is for a single procedure, each date must be 
given (such as 3/16, 17, 18/2010).

Electronic Billers 

Medicaid does not accept multiple (to–from) dates 
on a single-line detail. Bill only one date per line.

NDC

In the shaded area, enter the NDC qualifier of N4 
and the 11-digit NDC number (number on 
packaged or container from which the medication 
was administered). 

Do not enter hyphens or spaces within this number.

Example: N400409231231

Refer to: Subsection 6.3.4, “National Drug Code 
(NDC)” in this section.

V, X, XIX, 
XX

Block 
No. Description Guidelines Required
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32B Place of service Enter the appropriate POS code for each service 
from the POS table under subsection 6.3.1.1, “Place 
of Service (POS) Coding” in this section. If the client 
is registered at a hospital, the POS must indicate 
inpatient or outpatient status at the time of service.

V, X, XIX, 
XX

32C Reserved for local use Leave this block blank.

Note: TOS codes are no longer required for claims 
submission.

32D Procedures, services, or 
supplies CPT/HCPCS 
modifier

Enter the appropriate CPT or HCPCS procedure 
codes for all procedures/services billed using the 
family planning services listed in Section 2, 
“Medicaid Title XIX family planning services” in 
Gynecological and Reproductive Health, Obstetrics, 
and Family Planning Services Handbook (Vol. 2, 
Provider Handbooks).

NDC

Optional: In the shaded area, enter a 1- through 12-
digit NDC quantity of unit.

A decimal point must be used for fractions of a unit.

Refer to: Subsection 6.3.4, “National Drug Code 
(NDC)” in this section.

V, X, XIX, 
XX

32E Dx. ref. (29) Enter the diagnosis line item reference (1, 2, 3, or 4) 
for each service or procedure as it relates to each 
ICD-9-CM diagnosis code identified in Block 29. If 
a procedure is related to more than one diagnosis, 
the primary diagnosis the procedure is related to 
must be the one identified. Do not enter more than 
one reference per procedure.

V, X, XIX, 
XX

32F Units or days 
(quantity)

If multiple services are performed on the same day, 
enter the number of services performed (such as the 
quantity billed).

NDC

Optional: In the shaded area, enter the NDC unit of 
measurement code.

Refer to: Subsection 6.3.4, “National Drug Code 
(NDC)” in this section.

V, X, XIX, 
XX

No. of participants 
(teen counseling)

For Teen Group Counseling, enter the total number 
of participants included in the teen group 
counseling session. Required for Title XX, Teen 
Group Counseling claims.

No. of 
participants 
is required 
for Title XX 
teen group 
counseling

32G $ Charges Indicate the charges for each service listed (quantity 
times reimbursement rate). Charges must not be 
higher than fees charged to private-pay clients. 
Approved rate tables can be found in Section 2, 
“Medicaid Title XIX family planning services” in 
Gynecological and Reproductive Health, Obstetrics, 
and Family Planning Services Handbook (Vol. 2, 
Provider Handbooks).

V, X, XIX, 
XX

Block 
No. Description Guidelines Required
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32H (a) Performing provider 
number (XIX only)—
TPI

Members of a group practice (except pathology and 
renal dialysis groups) must identify the nine-digit 
TPI of the doctor/clinic within the group who 
performed the service. 

Note: It is recommended that providers complete 
this block for Titles V, X, and XX when the 
procedure code that is entered would 
normally require a performing provider 
identifier, if it were billed under Title XIX. If 
a claim or encounter that was submitted for 
V, X, or XX is later determined as eligible to 
be paid from Title XIX and the performing 
provider identifier is missing, the claim will 
be denied with a request for this information. 
To avoid unnecessary claim or encounter 
denial, complete this information for all 
claims and encounters.

XIX

32H (b) Performing provider 
number (XIX only)—
NPI

Optional: Members of a group practice (except 
pathology and renal dialysis groups) must identify 
NPI of the doctor/clinic within the group who 
performed the service. 

Note: It is recommended that providers complete 
this block for Titles V, X, and XX when the 
procedure code that is entered would 
normally require a performing provider 
identifier, if it were billed under Title XIX. If 
a claim or encounter that was submitted for 
V, X, or XX is later determined as eligible to 
be paid from Title XIX and the performing 
provider identifier is missing, the claim will 
be denied with a request for this information. 
To avoid unnecessary claim or encounter 
denial, complete this information for all 
claims and encounters.

XIX

33 Federal tax ID 
number/EIN (optional)

Enter the federal TIN (Employer Identification 
Number [EIN]) that is associated with the provider 
identifier enrolled with TMHP.

34 Patient’s account 
number (optional)

Enter the client’s account number that is used in the 
provider’s office for its payment records.

35 Patient copay assessed If the client was assessed a copayment (V, X, or XX), 
enter the dollar amount assessed. 

If no copay was assessed, enter $0.00. Copay cannot 
be assessed for Title XIX clients. 

Copayment must not exceed 25 percent of total 
charges for Title V or XX patients.

V, X, XX

36 Total charges Enter the total of separate charges for each page of 
the claim. Enter the total of all pages on last claim if 
filing a multipage claim.

V, X, XIX, 
XX

Block 
No. Description Guidelines Required
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37 Signature of physician 
or supplier

The physician/supplier or an authorized represen-
tative must sign and date the claim. Billing services 
may print “Signature on file” in place of the 
provider’s signature if the billing service obtains and 
retains on file a letter signed and dated by the 
provider authorizing this practice. 

When providers enroll to be an electronic biller, the 
“Signature on file” requirement is satisfied during 
the enrollment process.

V, X, XIX, 
XX

38 Name and address of 
facility where services 
were rendered (if other 
than home or office)

If the services were provided in a place other than 
the client’s home or the provider’s facility, enter 
name, address, and ZIP Code, of the facility (such as 
the hospital or birthing center) where the service 
was provided. 

Independently practicing health-care professionals 
must enter the name and number of the school 
district/cooperative where the child is enrolled 
(SHARS). 

For laboratory specimens sent to an outside 
laboratory for additional testing, the complete name 
and address of the outside laboratory should be 
entered. The laboratory should bill Texas Medicaid 
for the services performed.

XIX

38a NPI Enter the NPI of the provider where services were 
rendered (if other than home or office).

XIX

Block 
No. Description Guidelines Required
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6.10  Vision Claim Form
All vision services must be billed on a CMS-1500 paper claim form or the appropriate electronic formats. 
Vision claims submitted on other forms are denied with EOB 01145, “Claim form not allowed for this 
program.” 

For eyewear claims beyond program benefits, (e.g., replacing lost or destroyed eye wear), providers must 
have the patient sign the "Patient Certification Form" and retain in their records. Do not submit form to 
TMHP.

Refer to: Form VH.3, “Vision Care Eyeglass Patient (Medicaid Client) Certification Form” in Vision 
and Hearing Services Handbook (Vol. 2, Provider Handbooks). 

39 Physician’s, supplier’s 
billing name, address, 
ZIP Code, and 
telephone number

Enter the billing provider name, street, city, state, 
ZIP Code, and telephone number.

Teen group counseling Providers billing Teen Group Counseling must 
complete the following blocks: 

1. Family Planning program—should be Title XX 

2. (a-b) Provider numbers/provider identifiers

3. Provider name

5. Family planning No.—Enter 999999999
(electronic billers, enter 999999999 in the Medicaid 
No. block)

6. Patient’s name—Enter “teen group counseling”

12. Patient’s Social Security number—should be 
999-99-9999

29. Diagnosis code—use V2509

32A. Dates of service

32B. Place of service

32D. Procedures, services, or supplies; CPT/HCPCS 
modifier

32E. Dx. ref. (29)

32F. No. of participants

32G. $ Charges

33. Federal Tax ID Number/EIN

36. Total charges

37. Signature of physician or supplier

XX—teen 
group 
counseling 
only

Block 
No. Description Guidelines Required
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The following table shows the blocks required for vision claims on a CMS-1500 paper claim form.

Block No. Description

1a Enter the patient’s nine-digit client number from the Medicaid 
Identification Form (H3087).

2 Enter the patient’s last name, first name, and middle initial as 
printed on the Medicaid Identification Form (H3087).

3 Enter numerically the month, day, and year (MM/DD/YYYY) 
the client was born. Indicate the patient’s sex by checking the 
appropriate box.

5 Enter the patient’s complete address as described (street, city, 
state, and ZIP Code).

9 and 9a–9d Other insurance or government benefits

10 Was condition related to:

a. Patient’s employment

b. Auto accident

c. Other accident

11 Medicare HIC number

12 Patient’s or authorized person’s signature

13* Insured or authorized person’s signature

17 Name of referring physician or 
other source

17b NPI

Name, provider identifiers, and address of prescribing medical 
doctor or doctor of optometry

21 Diagnosis or nature of illness or injury

24A DOS

24B POS

24D Describe procedures, medical services, or supplies furnished for 
each date given

24D, Line “5” for new prescription
24D, Line “6” for old prescription

Prescription/description of lenses and frames

24E Diagnosis pointer

24F Charges

26* The account number for the patient that is used in the provider’s 
office for its billing records.

27
Check “YES” or “NO”

Accept assignment

28 Total charges

29 Amount paid by other insurance

31 Signature of physician or supplier

32 Name and address of facility where services were rendered if 
other than home or office

33 Telephone number

33 Physician’s or supplier’s name, address, city, state, and ZIP code

No longer used Referral from screening program (THSteps)
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6.11  Remittance and Status (R&S) Report
The R&S Report provides information on pending, paid, denied, and adjusted claims. TMHP provides 
weekly R&S Reports to give providers detailed information about the status of claims submitted to 
TMHP. The R&S Report also identifies accounts receivables established as a result of inappropriate 
payment. These receivables are recouped from claim submissions. All claims for the same provider 
identifier and program processed for payment are paid at the end of the week, either by a single check 
or with Electronic Funds Transfer (EFT). If no claim activity or outstanding account receivables exist 
during the cycle week, the provider does not receive an R&S Report. Providers are responsible for recon-
ciling their records to the R&S to determine payments and denials received.

Note: Providers receive a single R&S Report that details Texas Medicaid activities and provides 
individual program summaries. Combined provider payments are made based on the 
provider’s settings for Texas Medicaid fee-for-service. 

Providers must retain copies of all R&S Reports for a minimum of five years. Providers must not use R&S 
Report originals for appeal purposes, but must submit copies of the R&S Reports with appeal 
documentation.

Refer to: Section 3: TMHP Electronic Data Interchange (EDI) (Vol. 1, General Information) for 
information on electronic claims submissions.

6.11.1  R&S Report Delivery Options

TMHP offers two options for the delivery of the R&S Report. Although providers can choose either of 
the following methods, a newly-enrolled provider is initially set up to receive an PDF version of the R&S 
Report.

The PDF version of the R&S Report can be downloaded by registered users of the TMHP website at 
www.tmhp.com. The report is available each Monday morning, immediately following the weekly 
claims cycle. Payments associated with the R&S Report are not released until all provider payments are 
released on the Friday following the weekly claims cycle. 

In addition to the PDF R&S Report, an optional R&S Report delivery method is also available. Using 
HIPAA-compliant EDI standards, the Electronic Remittance & Status (ER&S) Report can be 
downloaded through the TMHP EDI Gateway using TexMedConnect or third party software. The 
ER&S Report is also available each Monday after the completion of the claims processing cycle.

Refer to: Section 3: TMHP Electronic Data Interchange (EDI) (Vol. 1, General Information) for more 
information about EDI formats and enrollment for the ER&S Report.

6.11.2  Banner Pages

Banner pages serve two purposes: 

• They identify the provider's name and address.

• They are used to inform providers of new policies and procedures.

The title pages include the following information:

• TMHP address for submitting paper appeals

• Provider’s name, address, and telephone number

• Unique R&S Report number specific to each report

• Provider identifier (TPI, NPI, and atypical provider identifier [API])

• Report sequence number (indicates the week number of the year)

• Date of the week being reported on the R&S Report

• Tax Identification Number
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• Page number (R&S Report begins with page 1)

• AIS telephone number

• Taxonomy code

6.11.3  R&S Report Field Explanation

• Patient name. Lists the client’s last name and first name, as indicated on the eligibility file.

• Claim number. The 24-digit Medicaid ICN for a specific claim. The format for the TMHP claim 
number is expanded to PPP/CCC/MMM/CCYY/JJJ/BBBBB/SSS.

Program Type

Claim Type

Acronym Description

PPP Program

CCC Claim type

MMM Media source (region)

CCYY Year in which the claim was received

JJJ Julian date on which the claim was received

BBBBB TMHP internal batch number

SSS TMHP internal claim sequence within the batch

PPP Program

001 Long Term Care

100 Medicaid

200 Managed Care

300 Family Planning (Titles V, X, and XX)

400 CSHCN

999 Default/summary for all media regions

Claim Type Description

020 Physician/supplier (Medicaid only) (genetics agencies, THSteps [medical 
only], FQHC, optometrist, optician)

021 THSteps (dental)

023 Outpatient hospital, home health, RHC, FQHC

030 Physician crossovers

031 Hospital outpatient crossovers, home health crossovers, RHC crossovers

040 Inpatient hospital

050 Inpatient crossover

055 Family Planning Title V

056 Family Planning Title X

057 Family Planning Title XX

058 Family Planning Title XIX (Form 2017)
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Media Source (MMM)

• Medicaid #. The client’s Medicaid number.

• Patient Account #. If a patient account number is used on the provider’s claim, it appears here.

• Medical Record #. If a medical record number is used on the provider’s claim, it appears here.

• Medicare #. If the claim is a result of an automatic crossover from Medicare, the last ten digits of the 
Medicare claim number appears directly under the TMHP claim number.

• Diagnosis. Primary diagnosis listed on the provider’s claim.

• Service Dates. Format MMDDYYYY (month, day, year) in “From” and “To” dates of service.

• TOS/Proc. Indicates by code the specific service provided to the client. The one-digit TOS appears 
first followed by a HCPCS procedure code. A three-digit code represents a hospital accommodation 
or ancillary revenue code. For claims paid under prospective payment methodology, it is the code 
of the DRG.

• Billed Quantity. Indicates the quantity billed per claim detail.

• Billed Charge. Indicates the charge billed per claim detail.

• Allowed Quantity. Indicates the quantity TMHP has allowed per claim detail.

• Allowed Charge. Indicates the charges TMHP has allowed per claim detail. For inpatient hospital 
claims, the allowed amount for the DRG appears.

• POS Column. The R&S Report includes the POS to the left of the Paid Amount. A one-digit numeric 
code identifying the POS is indicated in this column. Refer to subsection 6.3.1.1, “Place of Service 
(POS) Coding” in this section for the appropriate cross-reference among the two-digit numeric 
POS codes (Medicare), alpha POS codes, and one-digit numeric code on the R&S Report. Providers 
using electronic claims submission should continue using the same POS codes.

Region Description

010 Paper

011 Paper adjustment

020 TDHconnect

021 TDHconnect adjustment

030 Electronic (including TexMedConnect)

031 Electronic adjustment (including TexMedConnect)

041 AIS adjustment

051 Mass adjustment

061 Crossover adjustment

071 Retroactive eligibility adjustment

080 State Action Request

081 State Action Request adjustment

090 Phone

091 Referral Identification Monitoring System (RIMS)

100 Fax

110 Mail

120 Encounter

121 Encounter Adjustment
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• Paid Amt. The final amount allowed for payment per claim detail. The total paid amount for the 
claim appears on the claim total line.

• EOB Codes and Explanation of Pending Status (EOPS) Codes. These codes explain the payment or 
denial of the provider’s claim. The EOB codes are printed next to or directly below the claim. The 
EOPS codes appear only in “The Following Claims Are Being Processed” section of the R&S Report. 
The codes explain the status of pending claims and are not an actual denial or final disposition. An 
explanation of all EOB and EOPS codes appearing on the R&S Report are printed in the Appendix 
at the end of the R&S Report. Up to five EOB codes are displayed.

• Benefit. Indicates the three digit benefit code associated with the claim.

• Modifier. Modifiers have been developed to describe and qualify services provided. For THSteps 
dental services two modifiers are printed. The first modifier is the TID and the second is the SID.

Refer to: Subsection 6.2.6, “Modifier Requirements for TOS Assignment” in this section for a list of 
the most commonly used modifiers.

6.11.4  R&S Report Section Explanation

6.11.4.1  Claims – Paid or Denied

The heading Claims – Paid or Denied Claims is centered on the top of each page in this section. Claims 
in this section finalized the week before the preparation of the R&S Report. The claims are sorted by 
claim status, claim type, and by order of client names. The reported status of each claim will not change 
unless further action is initiated by the provider, HHSC, or TMHP. 

The following information is provided on a separate line for all inpatient hospital claims processed 
according to prospective payment methodology:

• Age. Client’s age according to TMHP records

• Sex. Client’s sex according to TMHP records: 
M = Male, F = Female, U = Unknown

• Pat-Stat. Indicates the client’s status at the time of discharge or the last DOS on the claim (refer to 
instructions for UB-04 CMS-1450 paper claim form, Block 17)

• Proc. ICD-9-CM code indicates the primary surgical procedure used in determining the DRG

Important:  Only paper claims appear in this section of the R&S Report. Claims filed electronically 
without required information are rejected. Users are required to retrieve the response file to 
determine reasons for rejections.

TMHP cannot process incomplete claims. Incomplete claims may be submitted as original claims only 
if the resubmission is received by TMHP within the original filing deadline.

Refer to: Subsection 6.1, “Claims Information” in this section for a description of different claim 
types.

6.11.4.2  Adjustments to Claims

Adjustments – Paid or Denied is centered at the top of each page in this section. Adjustments are sorted 
by claim type and then patient name and Medicaid number. Media types 011, 021, 031, 041, 051, 061, 
071, and 081 appear in this section. An adjustment prints in the same format as a paid or denied claim.

The adjusted claim is listed first on the R&S Report. EOB 00123, “This is an adjustment to previous claim 
XXXXXXXXXXXXXXXXXXXXXXXX which appears on R&S Report dated XX/XX/XX” follows this 
claim. Immediately below is the claim as originally processed. An accounts receivable is created for the 
original claim total as noted by EOB 00601, “A receivable has been established in the amount of the 
original payment: $XXX,XXX,XXX.XX. Future payments will be reduced or withheld until such amount 
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is paid in full.” prints below the claim indicating the amount to be recouped. This amount appears under 
the heading, “Financial Transactions Accounts Receivable.” EOB 06065, “Account Receivable is due to 
the adjusted claim listed. For details, refer to your R&S Report for the date listed within the original date 
field.”

Claims adjusted as a result of a rate change will be listed on the R&S Report with EOB 01154 "This 
adjustment is a result of a rate change."

Refer to: Subsection 6.2.6, “Modifier Requirements for TOS Assignment” in this section for a list of 
the most commonly used modifiers.

6.11.4.3  Financial Transactions

All claim refunds, reissues, voids/stops, recoupments, backup withholdings, levies, and payouts appear 
in this section of the R&S Report. The Financial Transactions section does not use the R&S Report form 
headings. Additional subheadings are printed to identify the financial transactions. The following 
descriptions are types of financial items:

6.11.4.3.1  Accounts Receivable

This label identifies money subtracted from the provider’s current payment owed to TMHP. Specific 
claim data are not given on the R&S Report unless the accounts receivable control number is provided 
which should be referenced when corresponding with TMHP. Accounts receivable appear on the R&S 
Report in the following format:

• Control Number. A number to reference when corresponding with TMHP.

• Recoupment Rate. The percentage of the provider’s payment that is withheld each week unless the 
provider elects to have a specific amount withheld each week.

• Maximum Periodic Recoupment Amount. The amount to be withheld each week. This area is blank 
if the provider elects to have a percentage withheld each week.

• Original Date. The date the financial transaction was processed originally.

• Original Amount. The total amount owed TMHP.

• Prior Date. The date the last transaction on the accounts receivable occurred.

• Prior Balance. The amount owed from a previous R&S Report.

• Applied Amount. The amount subtracted from the current R&S Report.

• Balance. Indicates the total outstanding accounts receivable (AR) balance that remains due to 
TMHP.

• FYE. The fiscal year end (FYE) for cost reports.

• EOB. The EOB code that corresponds to the reason code for the accounts receivable.

• Patient Name. The name of the patient on the claim, if the accounts receivable are claim-specific.

• Claim Number. The ICN of the original claim, if the accounts receivable are claim-specific. 

• Backup Withholding Penalty Information. A penalty assessed by the Internal Revenue Service (IRS) 
for noncompliance due to a B-Notice. Although the current payment amount is lowered by the 
amount of the backup withholding, the provider’s 1099 earnings are not lowered.

• Control Number. TMHP control number to reference when corresponding with TMHP.

• Original Date. The date the backup withholding was set up originally.

• Withheld Amount. Amount withheld (31 percent) of the provider’s checkwrite.U
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6.11.4.3.2  IRS Levies

The payments withheld from a provider’s checkwrite as a result of a notice from the IRS of a levy against 
the provider appear in the “IRS Levy Information” section of the R&S Report. Payments are withheld 
until the levy is satisfied or released. Although the current payment amount is lowered by the amount of 
the levy payment, the provider’s 1099 earnings are not lowered. IRS levies are reported in the following 
format:

• Control Number. TMHP control number to reference when corresponding with TMHP.

• Maximum Recoupment Rate. The percentage of the provider’s payment that is withheld each week, 
unless the provider elects to have a specific amount withheld each week.

• Maximum Recoupment Amount. The amount to be withheld periodically.

• Original Date. The date the levy was set up originally.

• Original Amount. The total amount owed to the IRS.

• Prior Balance. The amount owed from a previous R&S Report.

• Prior Date. The date the last transaction on the levy occurred.

• Current Amount. The amount subtracted from the current R&S Report and paid to the IRS.

• Remaining Balance. The amount still owed on the levy. (This amount becomes the “previous 
balance” on the next R&S Report.)

6.11.4.3.3  Refunds

Refunds are identified by EOB 00124, “Thank you for your refund; your 1099 liability has been credited.” 
This statement is verification that dollars refunded to TMHP for incorrect payments have been received 
and posted. The provider’s check number and the date of the check are printed on the R&S Report. 
Claim refunds appear on the R&S Report in the following format:

• Claim Specific:

• ICN. The claim number of the claim to which the refund was applied this cycle.

• Patient Name. The first name, middle initial, and last name of the patient on the applicable claim.

• Medicaid Number. The patient’s Medicaid or CSHCN number.

• Date of Service. The format MMDDCCYY (month, day, and year) in “From” DOS.

• Total Billed. The total amount billed for the claim being refunded.

• Amount Applied This Cycle. The refund amount applied to the claim.

• EOB. Corresponds to the reason code assigned.

• Nonclaim Specific:

• Control Number. A control number to reference when corresponding with TMHP.

• FYE. The fiscal year for which this refund is applicable.

• EOB. Corresponds to the reason code assigned.
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6.11.4.3.4  Payouts

Payouts are dollars TMHP owes to the provider. TMHP processes two types of payouts: system payouts 
that increase the weekly check amount and manual payouts that result in a separate check being sent to 
the provider. Specific claim data are not given on the R&S Report for payouts. A control number is given, 
which should be referenced when corresponding with TMHP. System and manual payouts appear on 
the R&S Report in the following format:

• Payout Control Number. A control number to reference when corresponding with TMHP.

• Payout Amount. The amount of the payout.

• FYE. The fiscal year for which the payout is applicable.

• EOB. Corresponds to the reason code assigned.

• Patient Name. Name of the patient (if available).

• PCN. Medicaid number of the patient (if available).

• DOS. Date of service (if available).

6.11.4.3.5  Reissues

The provider’s 1099 earnings are not affected by reissues. A messages states, “Your payment has been 
increased by the amount indicated below:

• Check Number. The number of the original check.

• Check Amount. The amount of the original check.

• R&S Number. The number of the original R&S Report.

• R&S Date. The date of the original R&S Report.

6.11.4.3.6  Voids and Stops

The provider’s 1099 earnings are credited by the amount of the voided/stopped payment.

• Check Number. The number of the voided/stopped payment.

• Check Amount. The amount of the voided/stopped payment.

• R&S Number. The number of the voided/stopped payment.

• R&S Date. The date of the voided/stopped payment.

6.11.4.4  Claims Payment Summary

This section summarizes all payments, adjustments, and financial transactions listed on the R&S Report. 
The section has two categories: one for amounts “Affecting Payment This Cycle” and one for “Amount 
Affecting 1099 Earnings.”

If the provider is receiving a check on this particular R&S Report, the following information is given: 
“Payment summary for check XXXXXXXXX in the amount of XXX,XXX,XXX.XX.” If the payment is 
EFT: “Payment summary for direct deposit by EFT XXXXXXXXX in the amount of 
XXX,XXX,XXX.XX.” The check number also is printed on the check that accompanies the R&S Report.

Headings for the Payment Summary for “Affecting Payment This Cycle” and
“Amount Affecting 1099 Earnings”

• Claims Paid. Indicates the number of claims processed for the week and the year-to-date total.

• System Payouts. The total amount of system payouts made to the provider by TMHP.

• Manual Payouts (Remitted by separate check or EFT). The total amount of manual payouts made to 
the provider by TMHP.
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• Amount Paid to IRS for Levies. The amount remitted to IRS and withheld from the provider’s 
payment due to an IRS levy.

• Amount Paid to IRS for Backup Withholding. The amount paid to the IRS for backup withholding.

• Accounts Receivable Recoupments. The total amount withheld from the provider’s payment due to 
accounts receivable.

• Amounts Stopped/Voided. The total amount of the payment that was voided or stopped with no 
reissuance of payment.

• System Reissues. The amount of the reissed payment.

• Claim Related Refunds. The total amount of claim-related refunds applied during the weekly cycle.

• Nonclaim Related Refunds. The total amount of nonclaim-related refunds applied during the weekly 
cycle.

• Approved to Pay/Deny Amount. The total amount of claim payments that were approved to 
pay/deny within the week. (This column will not be used at this time.)

• Pending Claims. The total amount billed for claims in process as of the cutoff date for the report.

6.11.4.5  The Following Claims are Being Processed

In the “Following Claims are Being Processed” section, the R&S Report may list up to five EOPS codes 
per claim. The claims listed in this section are in process and cannot be appealed for any reason until they 
appear in either the “Claims Paid or Denied,” or “Adjustments Paid and Denied” sections of the R&S 
Report. TMHP is listing the pending status of these claims for informational purposes only. The pending 
messages should not be interpreted as a final claim disposition. Weekly, all claims and appeals on claims 
TMHP has “in process” from the provider are listed on the R&S Report. The Following Claims are Being 
Processed claim prints in the same format as a paid or denied claim.

6.11.4.6  Explanation of Benefit Codes Messages

This section lists the descriptions of all EOBs that appeared on the R&S Report. EOBs appear in 
numerical order.

EDI ANSI X12 5010 835 files display the appropriate Claims Adjustment Reason Code (CARC), Claims 
Adjustment Group Code (CAGC), and Remittance Advice Remarks Code (RARC) explanation codes 
that are associated with EOB denials.

The 835 file includes the CARC, CAGC, and RARC explanation codes that are associated with the 
highest priority detail EOB to provide a clearer explanation for the denial. 

6.11.4.7  Explanation of Pending Status Codes Appendix

This section lists the description of all EOPS codes that appeared on the R&S Report. EOPS appear in 
numerical order.

EOB and EOPS codes may appear on the same pending claim because some details may have already 
finalized while others may have questions and are pending.

6.11.5  R&S Report Examples

See the following pages for examples of R&S Reports.
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6.11.6  Banner Page R&S Report

                                                                                                                                                 
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/201                                                                   
                                                                                                                                                  
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                                                       

                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                              
                                                                                                                                                  
~                                                                                                                     Page 19 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                                                                     ------- REFUND CHECK -------                                                 
 PAYOUT CONTROL NUMBER      PAYOUT AMOUNT       FYE       EOB           NUMBER          AMOUNT           PATIENT NAME         PCN         DOS     
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 SYSTEM PAYOUTS                                                                                                                                   
                                                                                                                                                  
 YOUR PAYMENT FOR MEDICAID HAS BEEN INCREASED FOR THE REASON INDICATED BELOW.                                                                     
                                                                                                                                                  
     2008999999999                   6.19                 06135            22152            222.00                                                
     2008999999999               1,442.00                 06135                                                                                   
                                                                                                                                                  
 TOTAL FOR MEDICAID:           $ 1,448.19                                                                                                         
                                                                                                                                                  
                                                                                                                                                  
 YOUR PAYMENT FOR MANAGED CARE HAS BEEN INCREASED FOR THE REASON INDICATED BELOW.                                                                 
                                                                                                                                                  
     2008999999999                 989.00                 00330                                                                                   
                                                                                                                                                  
 TOTAL FOR MANAGED CARE:         $ 989.00                                                                                                         
                                                                                                                                                  
                                                                                                                                                  
 **********************************************************************************************************************************************   
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6.11.6.1  Paid or Denied Claims (Hospital) R&S Report

                                                                                                                                                 
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/201                                                                   

                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141
                                                                                                                                                  
                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                             R&S Number:    99999999                                              

                                                                                                                                                  
~                                                                                                                     Page 21 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                                                                     ------- REFUND CHECK ------                                                  
 PAYOUT CONTROL NUMBER      PAYOUT AMOUNT       FYE       EOB           NUMBER          AMOUNT           PATIENT NAME         PCN         DOS     
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 MANUAL PAYOUTS                                                                                                                                   
                                                                                                                                                  
 A CHECK FOR MEDICAID HAS BEEN SENT SEPARATELY AS PAYMENT FOR THE ITEM(S) LISTED BELOW.                                                           
                                                                                                                                                  
     2008999999999               1,442.00       2008      06005                                                                                   
                                                                                                                                                  
 TOTAL FOR MEDICAID:           $ 1,442.00                                                                                                         
                                                                                                                                                  
                                                                                                                                                  
 A CHECK FOR MANAGED CARE HAS BEEN SENT SEPARATELY AS PAYMENT FOR THE ITEM(S) LISTED BELOW.                                                       
                                                                                                                                                  
     2008999999999               7,800.00       2006      06012                                                                                   
                                                                                                                                                  
 TOTAL FOR MANAGED CARE:       $ 7,800.00                                                                                                         
                                                                                                                                                  
                                                                                                                                                  
 **********************************************************************************************************************************************   
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6.11.6.2  Paid or Denied Claims (Physician) R&S Report
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6.11.6.3  Adjustments R&S Report
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6.11.6.4  Claims in Process R&S Report
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6.11.6.5  System Payouts R&S Report

                                                                                                                                                 
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/201                                                                   
                                                                                                                                                  
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                                                       

                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                              
                                                                                                                                                  
~                                                                                                                     Page 19 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                                                                     ------- REFUND CHECK -------                                                 
 PAYOUT CONTROL NUMBER      PAYOUT AMOUNT       FYE       EOB           NUMBER          AMOUNT           PATIENT NAME         PCN         DOS     
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 SYSTEM PAYOUTS                                                                                                                                   
                                                                                                                                                  
 YOUR PAYMENT FOR MEDICAID HAS BEEN INCREASED FOR THE REASON INDICATED BELOW.                                                                     
                                                                                                                                                  
     2008999999999                   6.19                 06135            22152            222.00                                                
     2008999999999               1,442.00                 06135                                                                                   
                                                                                                                                                  
 TOTAL FOR MEDICAID:           $ 1,448.19                                                                                                         
                                                                                                                                                  
                                                                                                                                                  
 YOUR PAYMENT FOR MANAGED CARE HAS BEEN INCREASED FOR THE REASON INDICATED BELOW.                                                                 
                                                                                                                                                  
     2008999999999                 989.00                 00330                                                                                   
                                                                                                                                                  
 TOTAL FOR MANAGED CARE:         $ 989.00                                                                                                         
                                                                                                                                                  
                                                                                                                                                  
 **********************************************************************************************************************************************   

Unoffi
cia

l c
opy T

ra
vis

 C
o. D

is
tri

ct C
le

rk
 V

elv
a L

. P
ric

e



6
-8

3
C

P
T

 O
N

L
Y

 - C
O

P
Y

R
IG

H
T

 2010 A
M

E
R

IC
A

N
 M

E
D

IC
A

L
 A

SSO
C

IA
T

IO
N

. A
L

L
 R

IG
H

T
S R

E
SE

R
V

E
D

.

S
E

C
T

IO
N

 6: C
L

A
IM

S F
IL

IN
G

6.11.6.6  Manual Payouts R&S Report

                                                                                                                                                 
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/201                                                                   

                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141
                                                                                                                                                  
                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                             R&S Number:    99999999                                              

                                                                                                                                                  
~                                                                                                                     Page 21 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                                                                     ------- REFUND CHECK ------                                                  
 PAYOUT CONTROL NUMBER      PAYOUT AMOUNT       FYE       EOB           NUMBER          AMOUNT           PATIENT NAME         PCN         DOS     
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 MANUAL PAYOUTS                                                                                                                                   
                                                                                                                                                  
 A CHECK FOR MEDICAID HAS BEEN SENT SEPARATELY AS PAYMENT FOR THE ITEM(S) LISTED BELOW.                                                           
                                                                                                                                                  
     2008999999999               1,442.00       2008      06005                                                                                   
                                                                                                                                                  
 TOTAL FOR MEDICAID:           $ 1,442.00                                                                                                         
                                                                                                                                                  
                                                                                                                                                  
 A CHECK FOR MANAGED CARE HAS BEEN SENT SEPARATELY AS PAYMENT FOR THE ITEM(S) LISTED BELOW.                                                       
                                                                                                                                                  
     2008999999999               7,800.00       2006      06012                                                                                   
                                                                                                                                                  
 TOTAL FOR MANAGED CARE:       $ 7,800.00                                                                                                         
                                                                                                                                                  
                                                                                                                                                  
 **********************************************************************************************************************************************   
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6.11.6.7  Accounts Receivables R&S Report

For purposes of example, accounts receivables, void, and stop pay appear together on the following R&S Report example.

                                                                                                                                                        
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/201                                                                  
                                                                                                                                                 
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                                                       
                                                                                                                                                  
                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                              
                                                                                                                                                  

                                                                                                                                                  
~                                                                                                                     Page 27 Of                  
 ________________________________________________________________________________________________________________________________________________ 
   CONTROL NUMBER   RECOUPMENT RATE       ORIGINAL DATE       PRIOR DATE                                               PATIENT NAME               
                    MAXIMUM PERIODIC                                                                                                              
                    RECOUPMENT AMOUNT     ORIGINAL AMOUNT     PRIOR BALANCE     APPLIED AMOUNT    PROGRAM   FYE   EOB  CLAIM NUMBER               
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 ACCOUNTS RECEIVABLE                                                                                                                              
                                                                                                                                                  
 YOUR PAYMENT WAS REDUCED BY THE APPLIED AMOUNTS SHOWN BELOW FOR THE REASONS INDICATED.                                                           
                                                                                                                                                  
                                                                                                                                                  
   2008299999999                50%           08/01/20         08/02/20                                                                         
                            67,281.00           67,281.00         65,417.90             926.34   MGD CARE        06022                            
                     $1,597.00 WAS RECOVERED ON THIS ACCOUNT RECEIVABLE FROM AN AFFILIATED PROVIDER.                                              
                                                                                                                                                  
   2008299999999                50%           08/01/20         08/02/20                                                                         
                            67,281.00           67,281.00         64,491.56             550.29   MEDICAID        06022                            
                     $1,597.00 WAS RECOVERED ON THIS ACCOUNT RECEIVABLE FROM AN AFFILIATED PROVIDER.                                              
                                                                                                                                                  
   2008299999999                25%           08/15/20         00/00/0000                                                                        
                             2,700.00            2,700.00          2,700.00             137.57   MEDICAID        06022                            
                                                                                                                                                  
   2008299999999                25%           08/15/20         00/00/0000                                                                        
                             2,700.00            2,700.00          2,562.43             231.58   MGD CARE        06022                            
                                                                                                                                                  
   2008299999999               100%           08/15/20         08/02/20                                              DOE, JANE 
                                96.98               96.98             96.98              96.98   MEDICAID   2008 06065 100031030200899999999999   
                                                                                                                                                  
   2008299999999               100%           08/15/20         08/02/20                                              DOE, JANE 
                             1,080.44            1,080.44          1,080.44           1,080.44   MGD CARE   2008 06065 200031030200899999999999   

   2008299999999               100%           08/15/20         08/04/20                                              DOE, JANE 
                               126.68              126.68            126.68             126.68   MGD CARE   2007 06065 200031030200799999999999   
                                                                                                                                                  
 TOTAL RECOUPED:                                                                    $ 3,149.88
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6.11.6.8  Void and Stop Pay R&S Report

                                                                                                                                                 
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/20                                                                   
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                                                       

                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                              
                                                                                                                                                  
                                                                                                                                                  
~                                                                                                                     Page 29 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 VOIDS AND STOPS FOR MEDICAID                                                                                                                     
                                                                                                                                                  
 CHECK NUMBER:  000000000                AMOUNT:          116.20           R&S NUMBER:   123456789        R&S DATE:  09/28/20
                                                                                                                                                  
                                                                                                                                                  
 TOTAL FOR MEDICAID:                                    $ 116.20
                                                                                                                                                  
                                                                                                                                                  
 VOIDS AND STOPS FOR MANAGED CARE                                                                                                                 
                                                                                                                                                  
 CHECK NUMBER:  000000000                AMOUNT:          194.79           R&S NUMBER:   123456789        R&S DATE:  09/28/20
                                                                                                                                                  
                                                                                                                                                  
 TOTAL FOR MANAGED CARE:                                $ 194.79
                                                                                                                                                  
                                                                                                                                                  
 **********************************************************************************************************************************************   
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6.11.6.9  Refunds for Medicaid R&S Report

                                                                                                                                                  
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/20                                                                   
                                                                                                                                                  
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                                                       

                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                              
                                                                                                                                                  
~                                                                                                                     Page 33 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 REFUNDS FOR MEDICAID                                                                                                                             
                                                                                                                                                  
                                                                                                                                                  
 YOUR REFUND CHECK #999999999 DATED 07/03/2008 WAS RECEIVED BY TMHP AND APPLIED AS FOLLOWS:                                                       
                                                                                                                                                  
 CLAIM-SPECIFIC:                                                                                                                                  
                                                                                                                                                  
                                     PATIENT                  CLIENT             DATE OF                           AMOUNT APPLIED                 
           ICN                        NAME                    NUMBER             SERVICE        TOTAL BILLED         THIS CYCLE        EOB        
                                                                                                                                                  
  100023021200799999999999         LAST, FIRST NAME          123456789          05/31/20               25.00                6.19     00124       
                                                                                                                                                  
                                                                                                                            13.60     00124       

  Subtotal Claim Specific                                                                                                 $ 19.79                 
                                                                                                                                                  
 NON-CLAIM-SPECIFIC:                                                                                                                              
                                                                                                                                                  
                                                                                                                   AMOUNT APPLIED                 
  PAYOUT CASH CONTROL NUMBER          FYE                       EOB                                                  THIS CYCLE                   
                                                                                                                                                  
    2008999999999                     0000                     06067                                                         6.19                 
                                                                                                                                                  
  Subtotal Non-Claim Specific                                                                                              $ 6.19                 
                                                                                                                                                  
                                                                                                                                                  
                                                                                                                                                  
 TOTAL FOR MEDICAID:                                                                                                      $ 25.98                 
                                                                                                                                                  

 REFUNDS FOR MANAGED CARE                                                                                                                         
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6.11.6.10  Refunds for Managed Care R&S Report

                                                                                                                                                 
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/20                                                                 
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                               
                                                                                                                                                  
                             Mail all other correspondence to:                           TPI:  1234567-01
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                             
                                                                                                                                                  
                                                                                                                                                  
~                                                                                                                     Page 34 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 REFUNDS FOR MANAGED CARE                                                                                                                         
                                                                                                                                                  
                                                                                                                                                  
 YOUR REFUND CHECK #000022152 DATED 07/03/2008 WAS RECEIVED BY TMHP AND APPLIED AS FOLLOWS:                                                       
                                                                                                                                                  
 CLAIM-SPECIFIC:                                                                                                                                  
                                                                                                                                                  
                                     PATIENT                  CLIENT             DATE OF                           AMOUNT APPLIED                 
           ICN                        NAME                    NUMBER             SERVICE        TOTAL BILLED         THIS CYCLE        EOB        
                                                                                                                                                  
  200023020200799999999999         LAST, FIRST NAME          999999999          05/01/20              124.33               27.02     00124       
                                                                                                                                                  
                                                                                                                            11.00     00124       

  Subtotal Claim Specific                                                                                                 $ 38.02                 
                                                                                                                                                  
                                                                                                                                                  
                                                                                                                                                  
 TOTAL FOR MANAGED CARE:                                                                                                  $ 38.02                 
                                                                                                                                                  
                                                                                                                                                  
 **********************************************************************************************************************************************   
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6.11.6.11  IRS Levy R&S Report

                                                                                                                                                 
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/20                                                                   
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                                                  

                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                              
                                                                                                                                                  

                                                                                                                                                  
~                                                                                                                     Page 25 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                       -- MAXIMUM RECOUPMENT --                                                                                                   
    CONTROL              RATE      AMOUNT         ORIGINAL       ORIGINAL          PRIOR          PRIOR          CURRENT        REMAINING         
    NUMBER                                          DATE          AMOUNT          BALANCE         DATE           AMOUNT          BALANCE          
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 IRS LEVY INFORMATION FOR MEDICAID:                                                                                                               
                                                                                                                                                  
                                                                                                                                                  
 2008299999999            20%           554.00   08/02/20            554.00           554.00   08/02/20               .00          554.00       
                                                                                                                                                  
                                                                                                                                                  

                                                                                                                                                  
 IRS LEVY INFORMATION FOR MANAGED CARE:                                                                                                           
                                                                                                                                                  
                                                                                                                                                  
 2008999999999            20%           554.00   08/02/20            554.00           554.00   08/02/20            554.00             .00       
                                                                                                                                                  
                                                                                                                                                  

                                                                                                                                                  
 PAYMENT(S) TOTALING $554.00 WERE REMITTED ON YOUR BEHALF TO THE INTERNAL REVENUE SERVICE DUE TO THE LEVY THAT IS DESCRIBED ABOVE.                
                                                                                                                                                  
 **********************************************************************************************************************************************   
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6.11.6.12  Backup Withholding Penalty Information R&S Report

                                                                                                                                        
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/20                                                                   
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                                                       

                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                              
                                                                                                                                                  
                                                                                                                                                  
~                                                                                                                     Page 23 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
  PROGRAM        CONTROL NUMBER    ORIGINAL DATE      WITHHELD AMOUNT                                                                             
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 BACKUP WITHHOLDING PENALTY INFORMATION:                                                                                                          
                                                                                                                                                  
  OUR RECORDS INDICATE THAT YOU HAVE BEEN ASSESSED A PENALTY BY THE INTERNAL REVENUE SERVICE FOR NON-COMPLIANCE WITH BACKUP WITHHOLDING           
  REQUIREMENTS.  THEREFORE, YOUR PAYMENT HAS BEEN LOWERED AND THE PENALTY AMOUNT HAS BEEN REMITTED TO THE INTERNAL REVENUE SERVICE.               
  28% OF YOUR PAYMENT AMOUNT WILL BE WITHHELD WEEKLY UNTIL TMHP RECEIVES A W9 OR LETTER 147C AS REQUESTED IN A B-NOTICE PREVIOUSLY SENT TO        
  YOUR FACILITY OR OFFICE.                                                                                                                        
                                                                                                                                                  
  MEDICAID:      2008999999999     08/02/20                   428.00                                                                             
                                                                                                                                                  
                                                                                                                                                  
  MANAGED CARE:  2008999999999     08/02/20                   935.93                                                                             
                                                                                                                                                  
                                                                                                                                                  
 **********************************************************************************************************************************************
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6.11.6.13  Reissues R&S Report

                                                                                                                                                
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/20                                                                   
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                               
                                                                                                                                                  
                             Mail all other correspondence to:                           TPI:  1234567-01
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                             
                                                                                                                                                  

~                                                                                                                     Page 31 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 REISSUES                                                                                                                                         
                                                                                                                                                  
   YOUR PAYMENT FOR MEDICAID HAS BEEN INCREASED BY THE AMOUNT INDICATED BELOW:                                                                    
                                                                                                                                                  
  CHECK NUMBER: 099999999                AMOUNT:        8,300.88         R&S NUMBER:    99999999          R&S DATE:  08/17/20
                                                                                                                                                  
  CHECK NUMBER: 099999999                AMOUNT:        3,411.72         R&S NUMBER:    11111111          R&S DATE:  03/07/20
                                                                                                                                                  
                                                                                                                                                  
 TOTAL FOR MEDICAID:                                 $ 11,712.60
                                                                                                                                                  
                                                                                                                                                  
   YOUR PAYMENT FOR MANAGED CARE HAS BEEN INCREASED BY THE AMOUNT INDICATED BELOW:                                                                
                                                                                                                                                  
  CHECK NUMBER: 099999999                AMOUNT:        8,330.88         R&S NUMBER:    99999999          R&S DATE:  08/17/20
                                                                                                                                                  
  CHECK NUMBER: 099999999                AMOUNT:          307.43         R&S NUMBER:    11111111          R&S DATE:  03/07/20
                                                                                                                                                  
                                                                                                                                                  
 TOTAL FOR MANAGED CARE:                              $ 8,638.31
                                                                                                                                                  
                                                                                                                                                  
 **********************************************************************************************************************************************   
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6.11.6.14  Sub-Owner Recoupments R&S Report

                                                                                                                                                 
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/201                                                                   
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                                                       

                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                              
                                                                                                                                                  

~                                                                                                                     Page 32 Of                  
________________________________________________________________________________________________________________________________________________ 
                                              CONTROL NUMBER                        RECOUPMENT AMOUNT     PROGRAM                                 
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 *********************************************************** FINANCIAL TRANSACTIONS ************************************************************* 
                                                                                                                                                  
 SUB-OWNER RECOUPMENTS                                                                                                                            
                                                                                                                                                  
 RECOUPMENT IS A RESULT OF YOUR AFFILIATION WITH ANOTHER PROVIDER.                                                                                
                                                                                                                                                  
                                                                                                                                                  
                                              2007999999999                                     10.53     MEDICAID                                
                                                                                                                                                  
                                              2007999999999                                      9.47     MGD CARE                                
                                                                                                                                                  
 TOTAL RECOUPED:                                                                              $ 20.00                                             
                                                                                                                                                  
                                                                                                                                                  
 **********************************************************************************************************************************************   
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6.11.6.15  Summary R&S Report

                                                                                                                                                 
                                                     Texas Medicaid & Healthcare Partnership                                                      
                                                           Remittance and Status Report                                                           
                                                                Date: 02/01/201                                                                   
                                                                                                                                                  
                             Mail original claim to:                                     Texas Provider
                             Texas Medicaid & Healthcare Partnership                     P.O. BOX 848484                                         
                             P.O. Box 200555                                             Dallas, TX 75888-1234 
                             Austin, Texas 78720-0555                                    (214) 555-4141                                                       

                             Mail all other correspondence to:                           TPI:  1234567-01                                         
                             Texas Medicaid & Healthcare Partnership                     NPI/API:  1234567890                                     
                             12357-B Riata Trace Parkway                                 Taxonomy:  193400000X                                  
                             Austin, Texas 78727-6422                                    Benefit Code:                                         
                                                                                         Report Seq. Number:  33                                  
                             (800) 925-9126                                              R&S Number:    99999999                                              
                                                                                                                                                  

                                                                                                                                                  
~                                                                                                                     Page 39 Of                  
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
                                                                                                                                                  
 PAYMENT SUMMARY FOR TAX ID 123456789                                                                                                           
                                                                                                                                                  
                                                        *** AFFECTING PAYMENT THIS CYCLE ***    |         *** AMOUNT AFFECTING 1099 EARNINGS ***  
                                                               AMOUNT             COUNT         |              THIS CYCLE       YEAR TO DATE      
 CLAIMS PAID                                                     3,738.10                9      |                3,738.10           35,676.72     
                                                                                                |                                                 
 SYSTEM PAYOUTS                                                  2,437.19                       |                2,437.19            2,437.19     
                                                                                                |                                                 
 MANUAL PAYOUTS     (REMITTED BY SEPARATE CHECK OR EFT)                                         |                9,242.00            9,242.00     
                                                                                                |                                                 
 AMOUNT PAID TO IRS FOR LEVIES                                    -554.00                       |                                                 
                                                                                                |                                                 
 AMOUNT PAID TO IRS FOR BACKUP WITHHOLDING                      -1,363.93                       |                                                 
                                                                                                |                                                 
 ACCOUNTS RECEIVABLE RECOUPMENTS                                -3,149.88                       |               -3,149.88           -9,314.02     
                                                                                                |                                                 
 AMOUNTS STOPPED/VOIDED                                                                         |                 -310.99             -310.99     
                                                                                                |                                                 
 SYSTEM REISSUES                                                20,350.91                       |                                                 
                                                                                                |                                                 
 CLAIM RELATED REFUNDS                                                                          |                  -57.81              -57.81     
                                                                                                |                                                 
 NON-CLAIM RELATED REFUNDS                                                                      |                   -6.19               -6.19     
                                                                                                |                                                 
 HELD AMOUNT                                                    -4,291.67                       |                                                 
                                                                                                |                                                 
 PAYMENT AMOUNT                                                 17,166.72                       |               11,892.42           37,666.90     
 ________________________________________________________________________________________________________________________________________________ 
                                                                                                                                                  
 PENDING CLAIMS                                                 54,913.83
                                                                                                                                                  
                                                                                                                                                  
 THE AMOUNT OF $4,291.67 WAS HELD AT THE DIRECTION OF THE STATE MEDICAID AGENCY.                                                                  
                                                                                                                                                  
                                                                                                                                                  
 **********************PAYMENT TOTAL FOR DIRECT DEPOSIT BY EFT 000000099999999 IN THE AMOUNT OF 17,166.72.**********************                  
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6.11.6.16  Appendix R&S Report
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6.11.7  Provider Inquiries—Status of Claims

TMHP provides several effective mechanisms for researching the status of a claim. Weekly, TMHP 
provides the R&S Report reflecting all claims with a paid, denied, or pending status. Providers verify 
claim status using the provider’s log of pending claims. 

Electronic billers allow ten business days for a claim to appear on their R&S Reports. If the claim does 
not appear on an R&S Report as paid, pending, or denied, a transmission failure, file rejection, or claims 
rejection may exist. Providers check records for transmission reports correspondence from the TMHP 
EDI Help Desk.

The provider allows at least 30 days for a Medicaid paper claim to appear on an R&S Report after the 
claim has been submitted to TMHP. If a claim has not been received by TMHP and must be submitted 
a second time, the second claim must also meet the 95-day filing deadline.

The provider allows TMHP 45 days to receive a Medicare-paid claim automatically transmitted for 
payment of deductible, coinsurance, or both. Claims that fail to cross over from Medicare may be filed 
to TMHP by submitting a paper MRAN received from Medicare or a Medicare intermediary, the 
computer generated MRANs from the CMS-approved software applications MREP for professional 
services or PC-Print for institutional services or the TMHP Standardized MRAN form with the 
completed claim form.

If the claim does not appear on an R&S Report as paid, pending, or denied, providers can use any of the 
following procedures to inquire about the status of the claim:

• The provider can use the claim status inquiry function of TexMedConnect on the TMHP website at 
www.tmhp.com.

• The provider can call AIS at 1-800-925-9126 to determine if the claim is pending, paid, denied, or if 
TMHP has no record of the claim.

• If any of the three options above indicates that TMHP has no record of the claim, the provider can 
call the TMHP Contact Center at 1-800-925-9126 and speak to a TMHP contact center 
representative.

• If the TMHP Contact Center has no record of a claim that was submitted within the original filing 
deadline, the provider can submit a copy of the original claim to TMHP for processing. Electronic 
billers may refile the claim electronically. For claims submitted by a hospital for inpatient services, 
the filing deadline is 95 days from the discharge date or the last DOS on the claim. For all other types 
of providers, the filing deadline is 95 days from each DOS on the claim.

• If the 95-day filing deadline has passed and the claim is still within 120 days of the date of the 
rejection report or the R&S Report, the provider can submit a signed copy of the claim and all of the 
documentation that supports the original claim submission, including any electronic rejection 
reports, to:

Texas Medicaid & Healthcare Partnership
Inquiry Control Unit

12357-A Riata Trace Parkway, Suite 100
Austin, TX 78727

Providers must retain copies of all R&S Reports for a minimum of five years. Providers must not send 
original R&S Reports back with appeals. Providers must submit one copy of the R&S Report to TMHP 
per appeal.

Refer to: “Automated Inquiry System (AIS)” in “Preliminary Information” (Vol. 1, General 
Information).
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6.12  Other Insurance Claims Filing
The following information must be provided in the “Other Insurance” field on the paper claim and in 
the appropriate field of electronic claims. On the CMS-1500 paper claim form, Fields 9 or 11, and 29 
must contain the appropriate information:

• Name of the other insurance resource

• Address of the other insurance resource

• Policy number and group number

• Policyholder

• Effective date if available

• Date of disposition by other insurance resource (used to calculate filing deadline)

• Payment or specific denial information

Important: Important: By accepting assignment on a claim for which the client has Medicaid coverage, 
providers agree to accept payment made by insurance carriers and Texas Medicaid when 
appropriate as payment in full. The client cannot be held liable for any balance or copays 
related to Medicaid-covered services.

6.12.1  Unbundled Services That Are Prior Authorized and Manually Priced 
Procedure Codes

Providers that submit prior authorization requests and claims to TMHP must:

• Unbundle any bundled procedure codes that have been submitted to the client’s other insurance 
company.

• Itemize the rates. 

If prior authorization has been obtained for services that use manually priced procedure codes, 
providers must submit claims for the services using the MSRP that was submitted with the authorization 
request and the following information that is listed on the authorization letter:

• The authorization number 

• The provider identifier 

• The procedure codes 

• The dates of service 

• The types of service 

• The required modifiers 

If the authorization letter shows itemized details, the claim must include all rendered services as they are 
itemized on the authorization letter and the MSRP rate for each of those services. The procedure codes 
and MSRP rates that are detailed on the claim must match the procedure codes that are detailed in the 
authorization letter and the MSRP rates that were submitted with the authorization request. Claims 
processing and payment may be delayed if there is not an exact match between the detailed information 
on the authorization letter, the approved authorization, and the information that was submitted on the 
claim. 

Important: For appropriate processing and payment, the Pay Price that is indicated on the authorization 
letter should not be submitted on the claim. 

Prior authorization is a condition of reimbursement; it is not a guarantee of payment. 
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6.12.2  Other Insurance Credits

Providing other insurance payment information, even when no additional payment is expected from 
TMHP, provides benefit to all parties involved in Texas Medicaid. When a TPR issues a payment or 
partial payment to a provider, the other insurance credit must be indicated on the claim form submitted 
to TMHP.

This procedure benefits both providers and TMHP even if the TPR payment exceeds the Medicaid 
allowed amount. Although additional payment may not be issued by TMHP, informing TMHP of the 
other insurance credit allows TMHP to track the appropriate use of TPRs. Informing TMHP of a TPR 
credit provides hospitals with a more accurate standard dollar amount (SDA) rate setting and assists the 
program in tracking recoveries and reducing Medicaid medical expenditures by informing TMHP of 
liable third parties.

Providers must report TPR payments correctly in the appropriate electronic field or the paper claim 
form block.

6.12.2.1  Deductibles

TMHP will consider deductibles for reimbursement when the original third party payor applied the 
payment amount directly to the clients deductible. The explanation of benefit reflecting the application 
of the payment by the other insurance (third party payor) and a completed signed claim copy must be 
submitted to TMHP for consideration.

6.12.2.2  HMO Copayments

TMHP processes and pays HMO copayments for private and Medicare HMOs as well as private and 
Medicare PPO copayments for clients who are eligible for reimbursement under Medicaid guidelines. 

TMHP pays the copayment in addition to the service the HMO or PPO has denied, if the client is eligible 
for the Texas Medicaid Program and the procedure is reimbursed under Medicaid guidelines. Providers 
are not allowed to hold the client liable for the copayment. 

An office or emergency room (ER) visit (the ER physician is paid only when the ER is not staffed by the 
hospital) is reimbursed a maximum copayment of $10 per visit. The hospital ER visit is reimbursed at a 
maximum of $50 to the facility. TMHP pays up to four copayments per day, per client. ER visits are 
limited to one per day, per client, and are considered one of the four copayments allowed per day. 

Important: By accepting assignment on a claim for which the client has Medicaid coverage, providers 
agree to accept payment made by insurance carriers and the Texas Medicaid Program when 
appropriate as payment in full. The client cannot be held liable for any balance related to 
Medicaid-covered services. 

The following Medicaid codes have been created for copayments, which are considered an atypical 
service:

Claim Form Reference

CMS-1500 Block 29, CMS-1500 Blank Claim Form 
(subsection 6.5.3 in this section)

UB-04 CMS-1450 Block 54, UB-04 CMS-1450 Blank Claim Form 
(subsection 6.6.3 in this section)

THSteps Dental Block 31, 2006 ADA Dental Claim Form 
(subsection 6.7.3 in this section)

POS 1 – Office Description

CP001 Private HMO copayment—professional

CP002 Private PPO copayment—professional
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6.12.2.3  Verbal Denial

Providers may call the other insurance resource and receive a verbal denial. The other insurance record 
can either be updated when the provider files the claim or calls the TPL/Tort Customer Service line at 
1-800-846-7307. When calling the TPL/Tort Customer Service line and when filing claims to TMHP, the 
provider must have the following information before any updates are made.

Verbal denial requirements:

• Date of the telephone call to the other insurance resource

• Insurance company’s name and telephone number

• Name of the individual contacted at the insurance company

• Policyholder and group information for the client

• Specific reason for the denial, including the client’s type of coverage to enhance the accuracy of 
future claims processing (for example, a policy that covers inpatient services or physician services 
only)

Providers that update a client’s insurance records through the TMHP TPL/Tort Customer Service line 
must follow the current appeal process once the other insurance information has been updated on the 
client’s file.

6.12.2.4  110-Day Rule

When a service is billed to a third party and no response has been received, Medicaid providers must 
allow 110 days to elapse before submitting a claim to TMHP. If a TPR has not responded or delays 
payment or denial of a provider’s claim for more than 110 days after the date the claim was billed, 
Medicaid considers the claim for reimbursement. However, the 365-day federal filing deadline 
requirement must still be met. The following information is required:

• Name and address of the TPR

• Date the TPR was billed 

• Statement signed and dated by the provider that no disposition has been received from the TPR 
within 110 days of the date the claim was billed

When TMHP denies a claim because of the client’s other coverage, information that identifies the other 
insurance appears on the provider’s R&S Report. The claim is not to be refiled with TMHP until dispo-
sition from the TPR has been received or until 110 days have lapsed since the billing of the claim with 
no disposition from the TPR. A statement from the client or family member which indicates that they 
no longer have this resource is not sufficient documentation to reprocess the claim.

CP003 Medicare HMO copayment-professional

CP004 Medicare PPO copayment-professional

POS 5 – Outpatient Description

CP005 Private HMO copayment—outpatient

CP006 Private PPO copayment—outpatient

CP007 Medicare HMO copayment-outpatient

CP008 Medicare PPO copayment-outpatient

POS 1 – Office Description
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When a provider is advised by a TPR that benefits have been paid to the client, the information must be 
included on the claim with the date and amount of payment made to the client if available. If a denial 
was sent to the client, refer to the verbal denial guidelines above for required information. This enables 
TMHP to consider the claim for reimbursement.

6.12.2.5  Filing Deadlines

In accordance with federal regulations, all claims must initially be filed with TMHP within 365 days of 
the DOS. Claims that involve filing to a TPR have the following deadlines:

• Claims with a valid disposition (payment or denial) must be received by TMHP within 95 days of 
the date of disposition by the TPR and within 365 days of the DOS. Appealed claims that were origi-
nally denied with EOB 00260, which indicates that the provider files with a TPR, must be received 
within 95 days of the date of disposition by the TPR or within 120 days of the date on which TMHP 
denied the claim. 

• The provider must appeal the claim to TMHP with complete other insurance information, 
which includes all EOBs and disposition dates. The disposition date is the date on which the 
other insurance company processed the payment or denial. 

• If a provider submits other insurance EOBs without disposition dates, the appeal will be denied. 
If the other insurance disposition date appears only on the first page of an EOB that has multiple 
pages and the claim that is being submitted to TMHP is on a subsequent page or pages, the 
provider must submit the first page that shows the disposition date and all of the pages that show 
the claim that is being submitted to TMHP.

• If more than 110 days have passed from the date a claim was filed to the TPR without a response, 
the claim is submitted to TMHP for consideration of payment.

Refer to: Subsection 4.11, “Third Party Liability (TPL)” in Section 4, “Client Eligibility” (Vol. 1, 
General Information).

6.12.3  Claims Forwarded to Other Insurance Carriers

Federal and state laws require the use of Medicaid funds for the payment of most medical services only 
after all reasonable measures have been made to use a client’s TPR or other insurance. Providers are 
required to submit clients’ known other insurance to TMHP.

TMHP forwards electronic institutional claims for clients suspected of having other insurance to a 
contractor. The contractor researches the claims to determine the client’s possible other insurance infor-
mation. If it is determined that the client has valid other insurance for the claim’s date of service and the 
insurance carrier is listed below, the contractor will forward the claim to the selected insurance carrier. 
TMHP has begun forwarding claims to the major insurance carriers for Texas. 

Provider will receive a denial EOB from TMHP on the R&S Report that will indicate that the claim was 
forwarded to the client’s other insurance carrier. 

If the other insurance carrier denies the claim, the provider should first exhaust all avenues to appeal the 
claim with the other insurance carrier. If the final disposition is a denial, the provider may appeal the 
claim to TMHP using the carrier’s EOB showing the denial. Providers must review their R&S Reports to 
ensure that any follow-up action is taken within the appeal deadlines.

TMHP will not forward the following claim types to the contractor:

• Electronic institutional claims that are rejected by TMHP

• Electronic institutional Texas Medicaid fee-for-service and Primary Care Case Management 
(PCCM) adjustments

• Suspended or finalized claims 

• Claims that are part of mass adjustments originating from TMHP
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• All other electronic claim types (professional and dental)

Note: Other claim types (professional and dental) will be eligible for forwarding at a later date.

• All Medicare crossover claims

• All NPI contingent claims

• All paper claims

• School Health and Related Services (SHARS) claims

• Early Childhood Intervention (ECI) claims

• Children with Special Health Care Needs (CSHCN) Services Program claims

• County Indigent Health Care Program (CIHCP) claims

• PCS claims

• Children and Pregnant Women (CPW) claims

• Claims that are rejected by the Contractor for HIPAA validation failures

• THSteps medical and dental claims

Refer to: Subsection 4.11, “Third Party Liability (TPL)” in Section 4, “Client Eligibility” (Vol. 1, 
General Information) for information about filing claims for clients with other insurance.

Section 6.12.2.5, “Filing Deadlines” in this section for information about filing deadlines for 
clients with other insurance.

6.13  Medicare Claims
When a service is a benefit of Medicare and Medicaid, the claims must be filed with Medicare first. 
Providers should not file a claim with Medicaid until Medicare has dispositioned the claim. The 
payment received from Medicare and the coinsurance or deductible payment from Medicaid must be 
considered payment in full. Medicaid pays the beneficiary’s Part A and B deductibles and coinsurance 
liabilities on valid Medicare claims. These guidelines exclude clients living in a nursing facility.

Providers must accept Medicare assignment to received coinsurance and deductible amounts from 
Medicaid services provided to clients. If a provider has accepted a Medicare assignment, the provider 
may receive payment of the Medicare deductible and coinsurance from TMHP on behalf of the qualified 
Medicare beneficiary (QMB) or Medicaid qualified Medicare beneficiary (MQMB) client.

Providers accepting Medicare or Medicaid assignment cannot legally require the client to pay the 
Medicare coinsurance or deductible amounts.

Medicare primary claims filed to Medicare Administrative Contractors (MACs) may be transferred 
electronically to TMHP through a Coordination of Benefits Contractor (COBC) for claims processed as 
assigned. Providers should contact their MAC for more information. This benefit allows providers to 
receive disposition from both carriers while only filing the claim once. Providers allow 60 days from the 
date of Medicare’s disposition for a claim to be shown on the Medicaid R&S Report. Claims totally 
denied by Medicare are not automatically transferred to TMHP. 

For crossover claims that are not transferred electronically, providers must submit a paper claim to 
TMHP.

Refer to: Subsection 2.6, “Medicare Crossover Claim Reimbursement” in Section 2, “Texas Medicaid 
Reimbursement” (Vol. 1, General Information).
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6.13.1  Medicare Advantage Plans (MAPs) Claims

TMHP processes certain claims for clients enrolled in a MAP for Medicare Qualified Medicaid Benefi-
ciary (MQMB) clients. 

TMHP considers a claim for reimbursement for services that are a benefit of Texas Medicaid if claims 
are denied by the MAP for not a benefit or services exceed benefit limitations

Claims must first be submitted to the MAP. If the MAP issues a denial that indicates “not a benefit” or 
“exceeds benefit limitations,” the claim can be submitted to TMHP with a copy of the MAP explanation 
of benefits (EOB) attached. TMHP will not process claims that were denied by the MAP for reasons 
other than “not a benefit” or “exceeds benefit limitations.”

6.13.1.1  Copayments:

Claims for Medicare copayments can also be submitted to TMHP. 

Refer to: Subsection 6.12.2.2, “HMO Copayments” in this section for additional information.

6.13.1.2  Coinsurance and Deductible Claims for Contracted MAPs

Some MAPs have contracted with HHSC to receive a monthly payment for each client the MAP enrolls. 
HHSC’s payments to these MAPs include all Medicaid costs associated with serving MQMB clients. 

A list of MAPs that are contracted with HHSC is available in the EDI section of the TMHP website at 
www.tmhp.com. The list will be updated as additional plans receive approved contracts.

6.13.1.3  Coinsurance and Deductible Reimbursement for Noncontracted MAPs

TMHP processes claims for coinsurance and deductibles for dual-eligible clients who are enrolled in a 
MAP that is not contracted with HHSC. A list of contracted plans can be found on the TMHP website 
at www.tmhp.com. Providers must submit claims for coinsurance and deductibles using the 
MRAN/MAP Template. Providers must attach the appropriate paper claim form to the completed 
MRAN form: 

Providers must attach a copy of the completed CMS-1500 or UB-04 CMS-1450 paper claim form to the 
completed MRAN form. The templates and instructions are available on the TMHP website at 
www.tmhp.com/Pages/Medicaid/Medicaid_Medicare.aspx.

The MRAN/MAP template must be submitted with a completed claim form, must be legible, and must 
identify only one client per page. Providers must not submit handwritten MRAN/MAP templates. 
Claims that do not meet these standards will not be processed and will be returned to the provider.

6.13.2  Medicare/Medicaid Filing Deadlines

TMHP Standardized MRAN forms, paper MRANs from Medicare or a Medicare intermediary or 
computer generated MRANs from the CMS-approved software applications MREP for professional 
services or PC-Print for institutional services must be received by TMHP within 95 days of the Medicare 
date of disposition in order to be considered for processing. Providers may also submit Medicare 
adjusted claims by submitting the adjusted computer generated MRANs from the CMS-approved 
software applications MREP for professional services or PC-Print for institutional services or paper 
adjusted MRAN received by Medicare or a Medicare intermediary. 

Refer to: Subsection 2.6, “Claims Filing and Reimbursement” in Hospital Services Handbook 
(Volume 2, Provider Handbooks) for additional information on Hospital Medicare claims 
filing requirements. 

6.14  Filing Medicare Primary Paper Claims
Providers are allowed to file Medicare primary paper claims to TMHP for payment of coinsurance or 
deductible for claims that fail to cross over from Medicare electronically.
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Providers that receive paper MRANs from Medicare or a Medicare intermediary or MRANs using the 
CMS-approved software MREP, for professional services, or PC-Print, for institutional services, may 
submit these MRAN to TMHP. Providers that submit these MRANs are not required to submit the 
TMHP Standardized MRAN Form.

Providers that cannot retrieve the MRAN from MREP or PC-Print, or who don't receive a paper MRAN 
from Medicare or a Medicare intermediary, must submit the TMHP Standardized MRAN Form. 

Providers that submit paper crossover claims must submit only one of the approved MRAN formats—
MREP, PC-Print, paper MRAN from Medicare or a Medicare intermediary or TMHP Standardized 
MRAN form along with a completed claim form. Paper crossover claims that contain multiple MRAN 
forms with conflicting information are returned to the provider or denied.
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6.14.1  Crossover Claim Type 30 TMHP Standardized MRAN Form

Revised Crossover Claim Type 30 
TMHP Standardized Medicare Remittance Advice Notice Form

1 NPI/API

2 Medicare ID 

3 TPI 

4 Provider Name 

5
Medicaid Client 
Number 

6 Client Last Name 

7 Client First Name 

8 Medicare Paid Date 

9 Medicare ICN 

10 Patient HIC Number 

11 Detail(s) Information From DOS To DOS POS Units CPT Mods Charges Allow Ded Coins Paid
Reason 
Code 

Charges Allow Ded Coins Paid
Reason 
Code 

12 Totals Information 

13 Medicare Prev Paid 

Effective 03192007 - Revised 05312007
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6.14.2  Crossover Claim Type 30 Instructions

Providers who bill professional services on the CMS-1500 paper claim form may submit the Crossover 
Claim Type 30 template with a copy of a completed claim form. All fields (excluding Medicaid infor-
mation fields) on the form must be completed using the Remittance Advice or Remittance Notice 
received from Medicare. In addition, all details from the Medicare Remittance Advice/Remittance 
Notice must be included in the template, regardless if a deductible or coinsurance is due.

The TMHP Standardized MRAN Form must be typed or computer-generated. Handwritten TMHP 
Standardized MRAN Forms will not be accepted and will be returned to the provider. 

The following are the requirements for the Crossover Claim Type 30 template:

Block No. Field Description Guidelines

1 NPI/API Enter the NPI for the billing provider.

2 Medicare ID Enter the Medicare Provider ID number of the billing 
provider listed on the Medicare Remittance 
Advice/Remittance Notice.

3 TPI Enter the Medicaid TPI number of the billing provider.

4 Provider Name Enter the billing provider’s name.

5 Medicaid Client 
Number

Enter the patient’s nine-digit Medicaid number from 
their Medicaid Identification form.

6 Client Last Name Enter the patient’s last name listed on the Medicare 
Remittance Advice/Remittance Notice.

7 Client First Name Enter the patient’s first name listed on the Medicare 
Remittance Advice/Remittance Notice.

8 Medicare Paid Date Enter the Medicare Paid Date listed on the Medicare 
Remittance Advice/Remittance Notice.

9 Medicare ICN Enter the Medicare ICN number listed on the Medicare 
Remittance Advice/Remittance Notice.

10 Patient HIC Number Enter the patient’s Medicare HIC number (Medicare 
Identification number) listed on the Medicare Remit-
tance Advice/Remittance Notice.

11 From DOS Enter the first date of service for each procedure in a 
MM/DD/YYYY format.

11 To DOS Enter the last date of service for each procedure in a 
MM/DD/YYYY format.

11 POS Enter the place of service (POS) listed on the Medicare 
Remittance Advice/Remittance Notice.

11 Units Enter the number of units (quantity billed) from the 
Medicare Remittance Advice/Remittance Notice.

11 CPT Enter the appropriate procedure code for each 
procedure/service listed on the Medicare Remittance 
Advice/Remittance Notice.

Note: Procedure code listed on the Standardized MRAN 
form may not match the procedure code listed on 
the claim form attached.

11 Mods Enter the modifier (when applicable) listed on the 
Medicare Remittance Advice/Remittance Notice for each 
detail.U
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11 Charges Enter the Medicare charges (billed amount) listed on the 
Medicare Remittance Advice/Remittance Notice for each 
detail.

11 Allow Enter the Medicare allowed amount listed on the 
Medicare Remittance Advice/Remittance Notice for each 
detail.

11 Ded Enter the Medicare deductible amount listed on the 
Medicare Remittance Advice/Remittance Notice for each 
detail.

11 Coins Enter the Medicare Coinsurance amount listed on the 
Medicare Remittance Advice/Remittance Notice for each 
detail.

11 Paid Enter the Medicare paid amount listed on the Medicare 
Remittance Advice/Remittance Notice for each detail.

11 Reason Code Enter Medicare’s reason code listed on the Medicare 
Remittance Advice/Remittance Notice for each detail.

12 Total Charges Enter the Medicare total charges (billed amount) listed on 
the Medicare Remittance Advice/Remittance Notice.

Note: A provider may attach additional template forms 
(pages) as necessary. The combined total charges 
for all pages should be listed on the last page. All 
other forms must indicate “Continue” in this block.

12 Total Allow Enter the Medicare total allowed amount listed on the 
Medicare Remittance Advice/Remittance Notice.

12 Total Ded Enter the Medicare total deductible amount listed on the 
Medicare Remittance Advice/Remittance Notice.

12 Total Coins Enter the Medicare total coinsurance amount listed on 
the Medicare Remittance Advice/Remittance Notice.

12 Total Paid Enter the Medicare total paid amount listed on the 
Medicare Remittance Advice/Remittance Notice.

12 Total Reason Code This field must be left blank.

13 Medicare Prev Paid Enter the Medicare previous paid amount listed on the 
Medicare Remittance Advice/Remittance Notice.

Block No. Field Description Guidelines
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6.14.3  Crossover Claim Types 31 and 50

Crossover Claim Types 31 and 50 
TMHP Standardized Medicare Remittance 

Advice Notice Form 

Medicare Paid Date: 

Provider Name: NPI/API/TPI: Medicare ID:

Street Address:

City: State: ZIP:

Bill Type 

From DOS 

Through DOS 

Patient Last Name 

Patient First Name 

Medicare HIC 

Medicare ICN 

Total Charges 

Covered Charges 

Non Covered Charges/Reason 
Code 

DRG Amount 

Deductible 

Blood Deductible 

Coinsurance 

Medicare Paid Amount 

DRG Code 

Effective 03192007 - Revised 05312007
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6.14.4  Crossover Claim Types 31 and 50 Instructions

Providers who bill inpatient and outpatient crossover claims on a UB-04 CMS-1450 paper claim form 
may submit the Crossover Claim Types 31 and 50 template with a copy of a completed claim form. All 
fields (excluding Medicaid information fields) on the form must be completed using the Remittance 
Advice or Remittance Notice received from Medicare, regardless if a deductible or coinsurance is due.

The TMHP Standardized MRAN Form must be typed or computer-generated. Handwritten TMHP 
Standardized MRAN Forms will not be accepted and will be returned to the provider.

The following are the requirements for the Crossover Claim Types 31 and 50 template:

Field Description Guidelines

Medicare Paid Date Enter the Medicare Paid Date listed on the Medicare Remittance 
Advice/Remittance Notice.

Provider Name Enter the billing provider’s name.

NPI/API/TPI Enter the NPI/API/TPI for the billing provider.

Note: NPI/TPI or API/TPI.

Medicare ID Enter the Medicare Provider ID of the billing provider number listed on 
the Medicare Remittance Advice/Remittance Notice.

Street Address Enter the billing provider’s street address.

City Enter the billing provider’s city.

State Enter the billing provider’s state.

ZIP Enter the billing provider’s ZIP Code.

Bill Type Enter the Medicare Bill Type listed on the Medicare Remittance 
Advice/Remittance Notice.

Note: The Medicare Bill Type may not match the TOB listed on the 
claim form.

From DOS Enter the first date of service for all procedures in a MM/DD/YYYY 
format.

Through DOS Enter the last date of service for all procedures in a MM/DD/YYYY 
format.

Patient Last Name Enter the patient’s last name listed on the Medicare Remittance 
Advice/Remittance Notice.

Patient First Name Enter the patient’s first name listed on the Medicare Remittance 
Advice/Remittance Notice.

Medicare HIC Enter the patient’s Medicare HIC number (Medicare Identification 
number) listed on the Medicare Remittance Advice/Remittance Notice.

Medicare ICN Enter the Medicare ICN number listed on the Medicare Remittance 
Advice/Remittance Notice.

Total Charges Enter the Medicare total charges (billed amount) listed on the Medicare 
Remittance Advice/Remittance Notice.

Covered Charges Enter the covered charges listed on the Medicare Remittance 
Advice/Remittance Notice.

Non Covered 
Charges/Reason Code

Enter the non covered charges listed on the Medicare Remittance 
Advice/Remittance Notice followed by the reason code listed on the 
Medicare Remittance Advice/Remittance Notice.

DRG Amount Enter the DRG amount listed on the Medicare Remittance 
Advice/Remittance Notice for inpatient claims, if applicable.

Note: Outpatient claims do not require a DRG amount.
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6.14.5  Filing a Medicare-Denied Claim

Claims denied by Medicare because the services are not a benefit of the Medicare program or because 
Medicare benefits have been exhausted can be submitted to TMHP for MQMB clients.

The Medicare EOB that contains the relevant claim denial must be submitted to TMHP with the 
completed claim from within 95 days from the Medicare disposition date and 365 days from the date of 
service. These claims will be processed as Medicaid-only claims.

Exception: Claims that are denied by Medicare for administrative reasons must be appealed to Medicare 
before they are submitted to Texas Medicaid.

6.14.6  Filing a Medicare-Adjusted Claim

Providers should use an adjusted Medicare Remittance Advice or Remittance Notice and complete a 
TMHP Standardized MRAN to submit a Medicare-adjusted claim. Providers must ensure that the infor-
mation on the Medicare Remittance Advice or Remittance Notice matches the information submitted 
on the TMHP Standardized MRAN form and attach a completed claim form.

Providers can also submit Medicare-adjusted claims using the paper MRAN received from Medicare or 
a Medicare intermediary or the adjusted computer generated MRANs from the CMS-approved software 
applications MREP for professional services or PC--Print for institutional services.

6.15  Medically Needy Claims Filing
TMHP must receive claims for unpaid bills not applied toward spend down within 95 days from the date 
eligibility was added to the TMHP client eligibility file (add date). These bills must be on the appropriate 
claim form (for example, CMS-1500 or UB-04 CMS-1450). Providers are allowed to submit completed 
CMS claim forms directly to the Medically Needy Clearinghouse (MNC) or to applicants for the 
Medically Needy Program (MNP) to be used to meet spend down. The completed CMS claim forms 
used to meet spend down are held for ten calendar days by the MNC, then forwarded to TMHP claims 
processing. Claims for services provided after the spend down is met must be received within 95 days 
from the date eligibility is added. Inpatient hospital facility claims must be received within 95 days from 
the date of discharge or last DOS on the claim. This applies when eligibility is not retroactive.

The client’s payment responsibilities are as follows:

• If the entire bill was used to meet spend down, the client is responsible for payment of the entire bill.

• If a portion of one of the bills was used to meet the spend down, the client is responsible for paying 
the portion applied toward the spend down, unless it exceeds the Medicaid allowable amount.

Deductible Enter the Medicare deductible amount listed on the Medicare Remit-
tance Advice/Remittance Notice.

Blood Deductible Enter the blood deductible listed on the Medicare Remittance 
Advice/Remittance Notice for inpatient claims, if applicable.

Note: Outpatient claims do not require a blood deductible amount.

Coinsurance Enter the Medicare coinsurance amount listed on the Medicare Remit-
tance Advice/Remittance Notice.

Medicare Paid Amount Enter the Medicare paid amount listed on the Medicare Remittance 
Advice/Remittance Notice.

DRG Code Enter the DRG code listed on the Medicare Remittance Advice/Remit-
tance Notice for inpatient claims, if applicable.

Note: Outpatient claims do not require a DRG code.

Field Description Guidelines
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• The claim must show the total billed amount for the services provided. Charges for ineligible days 
or spend down amounts should not be deducted or noncovered on the claim.

• A client’s payment toward spend down is not reflected on the claim submitted to TMHP.

• A client is not required to pay the spend down amount before a claim is filed to Medicaid.

• Payments made by the client for services not used in the spend down but were incurred during an 
eligible period must be reimbursed to the client before the provider files a claim to TMHP.

• Services that require prior authorization and are provided before the client becomes eligible for 
Medicaid by meeting spend down are not reimbursable by Texas Medicaid.

• If a bill or a completed CMS claim form was not used to meet spend down and the dates of service 
are within the client’s eligible period, submit the total bill to TMHP. 

When eligibility has been established, a TP 55 with spend down client can receive the same care and 
services available to all other Medicaid clients. If eligibility is established through TP 30 with spend 
down, the client’s Medicaid eligibility is restricted to coverage for an emergency medical condition only. 
Emergency medical condition is defined under Emergency medical condition is defined under 
Subsection 4.4.2.2, “Exceptions to Limited Status” in section 4, “Client Eligibility” (Vol. 1, General 
Information).

6.16  Claims for Medicaid Hospice Clients Not Related to the Terminal 
Illness

When the services are unrelated to the terminal illness, providers must submit a claim for Medicaid 
services to TMHP. The claim must include a statement and documentation from the hospice that the 
services billed are not related to the client's terminal illness.

If TMHP denies the claim, the following information must be submitted with the providers appeal. 

• A copy of the R&S Report, with the client or claim number in question circled

• Clinical records, which may be obtained from the hospice provider

• Supporting documentation giving reasons the services billed are not related to the   terminal illness

Refer to: Subsection 4.4.3, “Hospice Program” in Section 4, “Client Eligibility” (Vol. 1, General Infor-
mation) for more information related to Medicaid hospice client benefits and eligibility. 

6.16.1  Medical Services When Client is Discharged From Hospice

Submit claims to TMHP for Medicaid services with a statement that the services billed were provided 
after the client was discharged from the Hospice Program. The provider must obtain a copy of Form 
3071, Medicaid Hospice Cancellation, from the Hospice Program to support the discharge.

If TMHP denies the claim, the provider may appeal the decision with the following information: 

• A copy of the R&S Report, with the client or claim number in question circled

• Supporting documentation stating that the client was not in hospice at the time

6.16.2  Claims Address for Medicaid Hospice Clients Not Related to the Terminal 
Illness

Mail paper claims to the following address:

Texas Medicaid & Healthcare Partnership
PO Box 200105

Austin, TX 78720-0105U
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Appeal claims by writing to the following address:

Texas Medicaid & Healthcare Partnership
PO Box 200645

Austin, TX 78720-0645

6.16.3  Lab and X-Ray

Submit claims for services unrelated to the terminal illness to TMHP. Submit claims for services related 
to the terminal illness to the hospice provider.

6.17  Children’s Health Insurance Program (CHIP) Perinatal Claims
Claims for services provided to CHIP Perinatal Program clients are submitted to and considered for 
reimbursement as follows: 

For women with income at or below 185 percent FPL:

• Hospital facility charges are paid through Emergency Medicaid and processed by TMHP.

• Professional service charges are paid through the CHIP Perinatal Program and processed through 
CHIP.

Note: Delivery-related professional services claims denied by the CHIP Perinatal health plan will be 
considered for reimbursement through Emergency Medicaid and will require the CHIP 
Perinatal health plan denial notice. These claims should be submitted through the existing 
Medicaid appeals process within 95 days from the date of the CHIP Perinatal Health plan 
denial notice. The provider must provide a copy of the complete explanation of benefits that 
includes the complete description of the reason for denial.

For newborns with a family income at or below 185 percent FPL:

• Hospital facility charges are paid through Medicaid and processed by TMHP

• Professional service charges are paid through Medicaid and processed by TMHP.

Inpatient services (limited to labor with delivery) for unborn children and women with income between 
186 and 200 percent of FPL will be covered under CHIP Perinatal, and these claims will be paid by the 
CHIP Perinatal health plan.

6.17.1  CHIP Perinatal Newborn Transfer Hospital Claims

TMHP processes CHIP Perinatal newborn transfer hospital claims even if the claim from the initial 
hospital stay has not been received. 

The hospital transfer must have occurred within 24 hours of the discharge date from the initial delivery 
hospital stay. This change applies only to CHIP Perinatal newborns with a family income at or below 185 
percent of the FPL.

Transfer claims must be filed with TMHP on an electronic institutional claim or the UB-04 CMS-1450 
paper claim form using admission type 1, 2, 3, or 5 in block 14, source of admission code 4 or 6 in block 
15, and the actual date and time the client was admitted in block 12 of the UB-04 CMS-1450 paper claim 
form.

6.18  Forms
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6.1 Sample Letter XUB Computer Billing Service Inc

XUB Computer Billing Service, Inc. 
4040 Main Street 
Anytown, USA 11111 

Dear Sir: 

This letter authorizes the XUB Computer Billing Service, Inc. to use my signature and to 
attest on my behalf to the requirements authorized in the following paragraphs, when 
submitting Medicaid claims on my behalf. 

This is also to certify that information appearing on billings submitted by me for the 
Texas Medical Assistance Program is and will be true, accurate, and complete. I 
understand that payment of any Texas Medical Assistance Program claim will be from 
federal and state funds and that any falsification or concealment of a material fact may be 
prosecuted under federal and state laws. These certifications are made in accordance with 
requirements found at 42 Code Federal Regulations 455.18 and 455.19. 

I also certify that the items billed to the Texas Medical Assistance Program are and will 
be for services that have been and will be personally provided by me or under my 
personal direction, and in cases of physician services, the services, supplies, or other 
items billed have been and will be medically necessary for the diagnosis or treatment of 
the condition of the patients, and are provided without regard to race, color, sex, national 
origin, age, or handicap.

Additionally, I agree to keep such records as are necessary to disclose fully the extent of 
services provided to individuals under the Texas Medical Assistance Program. I also 
agree to furnish them at no cost and provide access to information regarding any 
payments claimed for providing such services as the State Agency, Attorney General’s 
Office, and Department of Health and Human Services (HHS) Office may request for 
five years from date of service (6 years for freestanding rural health clinic; 10 years for 
hospital-based rural health clinic), or until any dispute is settled, whichever occurs first. 

I agree to accept the amounts paid by the Medicaid Program as full payment for the 
services rendered for which a Medicaid benefit is provided under the Texas Medical 
Assistance Program. 

This letter, to be retained in your files, bears my true and original signature: 

________________________________________________/_____/_______
Provider Signature        Date 

_________________________  _________________________ 
TPI      NPI 

Effective Date_01152008/Revised Date_08082007
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Exhibit C-2 
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This manual is available for download at www.tmhp.com, and is also available on CD. There are many benefits to using the electronic manual, 

including easy navigation with bookmarks and hyperlinked cross-references, the ability to quickly search for specific terms or codes, and form 

printing on demand.

The Texas Medicaid & Healthcare Partnership (TMHP) is the claims administrator for Texas Medicaid under contract with the Texas Health 

and Human Services Commission.

Volumes

1 & 2
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WELCOME: 2011 TEXAS MEDICAID PROVIDER PROCEDURES MANUAL 

This manual is a comprehensive guide for Texas Medicaid providers. It contains information about 
Texas Medicaid benefits, policies, and procedures. It also includes information about Texas Health Steps 
(THSteps), the Children's Services Program and managed care programs, including Primary Care Case 
Management (PCCM).

Texas Medicaid policy published in this manual was implemented on or before January 1, 2011. Policy 
updates effective after January 2, 2011, are published bimonthly in the Texas Medicaid Bulletin.

All Texas Medicaid policy updates that are published bimonthly in the Texas Medicaid Bulletin 
supplement this manual and update the policy it contains. 

This manual and copies of the Texas Medicaid Bulletin are available on the TMHP website at 
www.tmhp.com.

The 2011 Texas Medicaid Provider Procedures Manual (TMPPM) is divided into two volumes as follows: 

Volume I: General Information

Volume 1 applies to all health-care providers who are enrolled in Texas Medicaid and provide services 
to Texas Medicaid clients. The sections in Volume 1 include general information for enrolling in the 
program, receiving appropriate reimbursement, and claim submissions and appeals for services 
rendered. 

• Contents

• Introduction

• TMHP Telephone and Address Guide

• Section 1. Provider Enrollment and Responsibilities

• Section 2. Texas Medicaid Reimbursement

• Section 3. TMHP Electronic Data Interchange (EDI)

• Section 4. Client Eligibility

• Section 5. Prior Authorization

• Section 6. Claims Filing

• Section 7. Appeals

• Section 8. Managed Care

• Appendix A: State and Federal Offices Communications Guide

• Appendix B: Vendor Drug Program

• Appendix C: HIV/AIDS

• Appendix D: Medical Transportation

• Appendix E: Acronym Dictionary

• Index (for Volume 1 and all handbooks)

Volume 2: Provider Handbooks

Volume 2 includes 11 handbooks. Each handbook covers Medicaid policies, procedures, and claims 
filing requirements for specific products or services. Volume 2 includes the following handbooks:

• Ambulance Services Handbook

• Behavioral Health, Rehabilitation, and Case Management Services Handbook
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SECTION 6: CLAIMS FILING

6.6.7  Filing Tips for Outpatient Claims

The following are outpatient claim filing tips:

• Use HCPCS codes in Block 44 when available and give a narrative description in Block 43 for all 
services and supplies provided.

Important: Services and supplies that exceed the 28 items per claim limitation must be submitted on an 
additional UB-04 CMS-1450 paper claim form and will be assigned a different claim number 
by TMHP. Claims may have 61 detail lines for services and supplies plus one detail line for 
the total amount billed.

• Combine central supplies and bill as one item. IV supplies may be combined and billed as one item. 
Include appropriate quantities and total charges for each combined procedure code used. Using 
combination procedure codes conserves space on the claim form.

• The 28-item limitation per claim: a UB-04 CMS-1450 paper claim form submitted with 28 or fewer 
items is given an internal control number (ICN) by TMHP. Multipage claim forms are processed as 
one claim for that client if all pages contain 28 or fewer items.

• Itemized Statements: Itemized statements are not used for assignment of procedure codes. HCPCS 
codes or narrative descriptions of procedures must be reflected on the face of the UB-04 CMS-1450 
paper claim form. Attachments will only be used for clarification purposes.

• PT/OT procedures are based on time (initial 30 minutes or additional 15 minutes). Use the quantity 
billed to reflect the number of additional 15-minute increments.

Refer to: Subsection 6.3.3, “Procedure Coding” in this section.

6.7  2006 American Dental Association (ADA) Dental Claim Filing 
Instructions

Providers billing for dental services and intermediate care facility for persons with mental retardation 
(ICF-MR) dental services may bill electronically or use the 2006 ADA claim form.

Note: TMHP is responsible for reimbursing all THSteps dental services provided by dentists, 
including services rendered to STAR and STAR+PLUS clients.

6.7.1  2006 ADA Dental Claim Electronic Billing

Electronic billers must submit THSteps dental claims using TexMedConnect or an approved vendor 
software that uses the ANSI ASC X12 837D 4010A format. Specifications are available to providers 
developing in-house systems and software developers and vendors. Because each software package is 
different, block locations may vary. Contact the software developer or vendor for this information. 
Direct questions and development requirements to the TMHP EDI Help Desk at 1-888-863-3638.

Refer to: Section 3: TMHP Electronic Data Interchange (EDI) (Vol. 1, General Information) for more 
information about electronic filing.

6.7.2  ADA Dental Claim Form (Paper) Billing

All participating THSteps dental providers are required to submit a 2006 ADA Dental claim form for 
paper claim submissions to Texas Medicaid. These forms may be obtained by contacting the ADA at 
1-800-947-4746.

Line Item Description Quantity

Example: one hour of PT service should be billed as two line items.

#1 Therapeutic exercise 1

#2 Additional 15 minutes 2
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TEXAS MEDICAID PROVIDER PROCEDURES MANUAL: VOL. 1

Claims must contain the billing provider's complete name, address and a provider identifier. Claims 
without a provider name, address, and provider identifier cannot be processed.

6.7.3  2006 ADA Dental Claim Form

Samples of the ADA Dental Claim form can be found on the ADA website at 
www.ada.org/3017.aspx?currentTab=2.

6.7.4  2006 ADA Dental Claim Form Instruction Table

The following table is an itemized description of the questions appearing on the form. Thoroughly 
complete the 2006 ADA Dental claim form according to the instructions in the table to facilitate prompt 
and accurate reimbursement and reduce follow-up inquiries.

ADA Block 
No. ADA Description Instructions

1 Type of Transaction For Texas Medicaid, check the Statement of Actual Services 
Box. The other two boxes are not applicable. Do not use the 
2006 ADA Dental Claim Form as a Texas Medicaid Program 
Prior Authorization form.

Refer to: Form CH.15, “THSteps Dental Mandatory Prior 
Authorization Request Form” in the Children’s 
Services Handbook (Vol. 2, Provider 
Handbooks),.

2 Predetermination/Prea
uthorization Number

Enter prior authorization number if assigned by Medicaid. 

3 Company/Plan Name, 
Address, City, State, ZIP 
Code

Enter TMHP and the address. 
Refer to: “Written Communication With TMHP” in 

“Preliminary Information” (Vol. 1, General 
Information).

4 Other Dental or Medical 
Coverage?

Check No if no other dental or medical coverage (skip Blocks 
5-11). Check Yes if dental or medical coverage is available 
other than Texas Medicaid coverage, and complete Blocks 5-
11.

5-11 Other Coverage 
Information

General notes: 

• Enter the information for non-Medicaid insurance 
coverage.

• Enter the information for the policyholder or subscriber, 
not necessarily the patient. May be a parent or legal 
guardian of the patient receiving treatment.

5 Name of Policy-
holder/Subscriber in # 4 

Enter the policyholder/subscriber name. 

6 Date of Birth 
(MM/DD/CCYY)

Enter policyholder/subscriber eight-digit date of birth 
(MM/DD/YYYY). 

7 Gender Check the appropriate box for the policyholder/subscriber 
gender 

8 Policy-
holder/Subscriber ID

Enter policyholder/subscriber identifier.

9 Plan/Group Number Enter policyholder/subscriber plan/group number. 

10 Patient’s Relationship to 
Person Named in # 5

Enter the patient’s relationship to policyholder/subscriber.
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SECTION 6: CLAIMS FILING

11 Other Insurance 
Company/Dental 
Benefit Plan Name, 
Address, City, State, ZIP 
Code

Enter the contact information for the insurance company 
providing the non-Medicaid coverage.

12 Policy-
holder/Subscriber 
Name (Last, First, 
Middle Initial, Suffix), 
Address, City, State, ZIP 
Code

Enter the Medicaid patient’s last name, first name, and middle 
initial as printed on the Medicaid identification form.

13 Date of Birth 
(MM/DD/CCYY)

Enter the Medicaid patient’s date of birth (MM/DD/YYYY).

14 Gender Check the appropriate box for the Medicaid patient’s gender.

15 Policy-
holder/Subscriber ID

Enter nine-digit patient number from the Medicaid identifi-
cation form.

16 Plan/Group/Number Enter the billing or performing provider’s benefit code, if 
applicable.

17 Employer Name Not applicable to Texas Medicaid.

18 Relationship to Policy-
holder/ Subscriber in # 
12 Above

Not applicable to Texas Medicaid.

19 Student Status Not applicable to Texas Medicaid. 
For exceptions to periodicity refer to Block 35.

20 Name (Last, First, 
Middle Initial, Suffix), 
Address, City, State, ZIP 
Code

Not applicable to Texas Medicaid.

21 Date of Birth 
(MM/DD/CCYY)

Not applicable to Texas Medicaid.

22 Gender Not applicable to Texas Medicaid.

23 Patient ID/Account # 
(Assigned by Dentist)

Optional: Enter the patient identification number if it is 
different than the subscriber/insured’s identification number. 

Used by dental office to identify internal patient account 
number. 

24 Procedure Date 
(MM/DD/CCYY)

Enter the eight-digit date of service (MM/DD/YYYY).

25 Area of Oral Cavity Not applicable to Texas Medicaid.

26 Tooth System Not applicable to Texas Medicaid.

27 Tooth Number(s) or 
Letter(s)

Enter the Tooth ID as required for procedure code.
Refer to: Subsection 4.2.9, “Tooth Identification (TID) 

and Surface Identification (SID) Systems” in the 
Children’s Services Handbook (Vol. 2, Provider 
Handbooks).

ADA Block 
No. ADA Description Instructions
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28 Tooth Surface Enter Surface ID as required for procedure code. 
Refer to: Subsection 4.2.9, “Tooth Identification (TID) 

and Surface Identification (SID) Systems” in the 
Children’s Services Handbook (Vol. 2, Provider 
Handbooks).

29 Procedure Code Use appropriate Current dental terminology (CDT) 
procedure code.

30 Description Enter brief description for the CDT procedure code.

31 Fee Enter usual and customary charges for each service listed. 
Charges must not be higher than the fees charged to private 
pay clients.

32 Other Fee(s) Enter any amount paid by an insurance company or other 
sources known at the time of submission of the claim. Identify 
the source of each payment and date in Block 11. If the client 
makes a payment, the reason for the payment must be 
indicated in Block 11.

33 Total Fee Enter the sum of all fees in Block 31.

For multi-page claims enter "continue" on initial and subse-
quent claim forms. Indicate the total of all charges on the last 
claim. 

Note: Indicate the page number of the attachment (for 
example, page 2 of 3) in the top right-hand corner of the 
form.

34 Place an X on each 
missing tooth

Place an X on the appropriate tooth number to identify each 
missing tooth.

35 Remarks Use this space for:"

• Explanation of exception to periodicity.

• "The facility name and address if the place of treatment 
indicated in Block 38 is not the provider's office. 

• Explanation of emergency if indicated in Block 45.

• To provide more information such as reports for local 
orthodontia codes, 999 codes, multiple supernumerary 
teeth, or remarks.

36 Patient/Guardian 
signature

Not applicable to Texas Medicaid.

37 Subscriber signature Not applicable to Texas Medicaid.

38 Place of Treatment Check only Provider’s Office or Hospital box. 
Do not use ECF and Other.
Check the Hospital box for services rendered in a day surgery 
facility.

39 Number of Enclosures Enter the number of enclosures (attachments) accompanying 
the claim, if applicable. 
Texas Medicaid does not require radiographs with claims.
Exception: When requested, radiographs may be submitted 
with appeals. 

40 Is Treatment for 
Orthodontics?

Check Yes or No as appropriate.

ADA Block 
No. ADA Description Instructions
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SECTION 6: CLAIMS FILING

41 Date Appliance Placed Not applicable to Texas Medicaid.

42 Months of Treatment 
Remaining

Not applicable to Texas Medicaid.

43 Replacement of 
Prosthesis?

Not applicable to Texas Medicaid.

44 Date Prior Placement Not applicable to Texas Medicaid.

45 Treatment Resulting 
from (Check applicable 
box)

Providers are required to check the Other Accident box for 
emergency claim reimbursement. If the Other Accident box is 
checked, information about the emergency must be provided 
in Block 35.

46 Date of Accident 
(MM/DD/CCYY)

Not applicable to Texas Medicaid.

47 Auto Accident State Not applicable to Texas Medicaid.

48 Name, Address, City, 
State, ZIP Code 

Enter the name and address of the billing group or individual 
provider. Do not enter the name and address of a provider 
employed within a group.

49 NPI Enter the billing provider’s NPI for a group or an individual. 
Do not enter the NPI for a provider employed within a group.

50 License Number Not applicable to Texas Medicaid.

51 Social Security Number 
(SSN) or Tax Identifi-
cation Number (TIN)

Not applicable to Texas Medicaid.

52 Telephone Number Enter the area code and number for the billing group or 
individual Do not enter the telephone number of a provider 
employed within a group.

52A Additional Provider ID Enter the nine-digit TPI assigned to the billing dentist or 
dental entity. Do not enter the TPI for a provider employed 
within a group.

53 Signed (Treating 
Dentist) 

Required-Signature of treating dentist or authorized 
personnel. 
Billing services may print "Signature on File" in place of the 
provider's signature if the billing service obtains and retains 
on file a letter signed by the provider authorizing this practice. 

Refer to: Subsection 6.4.1.1, “Provider Signature on 
Claims” in this section.

54 NPI Enter the NPI for the dentist enrolled as part of a group who 
treated the patient. 
Does not apply to individual providers.

55 License Number Not applicable to Texas Medicaid.

56 Address, City, State, ZIP 
Code

Not applicable to Texas Medicaid.

56A Provider Specialty Code This block is optional.

57 Telephone Number Not applicable to Texas Medicaid.

58 Additional Provider ID Required 
Enter the TPI for the dentist’s enrolled as part of a group who 
treated the patient.
Does not apply to individual providers.

ADA Block 
No. ADA Description Instructions
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Exhibit C-3 
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From: 

Sent: 

To: 

Cc: 

Edingfield, Angela K (OIG/OAS) [Angela.Edingfield@oig.hhs.gov] 

Friday, April 02, 2010 10:28 AM 

Anderson,Robert 

Goodson, Lee L (OIG/OAS); Delgado, Andres (OIG/OAS) 

Subject: RE: THSteps Billing Procedures 

Page 1 of3 

That's what I am confused about Does that statement mean the group is to 

enroll in the program or that individual 

From: Anderson, Robert [mailto: Robert.Anderson@hhsc.state. tx. us] 

Sent: Friday, April 02, 2010 10:21 AM 
To: Edingfield, Angela K (OIGjOAS) 

Cc: Goodson, Lee L (OIGjOAS); Delgado, Andres (OIGjOAS) 

RE: THSteps Billing Procedures 

to enroll in the Medicaid 

Does this wording below address your "THSteps providers are required to enroll into the 

Medicaid program as a full Medicaid provider prior to enrolling as a THSteps provider. Enrollment in the 

THSteps program is secondary to Medicaid. JJ 

From: Edingfield, Angela K (OIGjOAS) [mailto:Angela.Edingfield@oig.hhs.gov] 

Sent: Friday, April 02, 2010 10:09 AM 

To: Anderson,Robert 

Cc: Goodson, Lee L (OIGjOAS); Delgado, Andres (OIGjOAS) 

RE: THSteps Billing Procedures 

Just to within the group do not submit to Texas 

Medicaid for enrollment purposes and does not have an individual Medicaid number. The 

group is the one that submits an to Medicaid and receives the Medicaid 

number. 

From: Anderson,Robert [mailto:Robert.Anderson@hhsc.state.tx.us] 

Sent: Friday, April 02, 20109:37 AM 
To: Edingfield, Angela K (OIGjOAS) 

Cc: Goodson, Lee L (OIGjOAS); Delgado, Andres (OIGjOAS) 

FW: THSteps Billing Procedures 
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Page 2 of3 

program as a full Medicaid provider prior to enrolling as a THSteps provider. Enrollment in the THSteps program 
is secondarv to Medicaid. HHSC believed that to institute additional policies requirements for all performing 
providers within the group practice to re-enroll would cause an administrative burden on the providers and would 
cause them to opt out of participating in the THSteps program. It is important to note, that even though the 
performing provider is not a requirement on the submission of a claim for consideration of pavment. the clinic or 
billing provider, is still responsible for maintaining all medical documentation which would include the performing 
provider that rendered the services to the Medicaid eligible client. 

From: Edingfield, Angela K (OIG/OAS) [mailto:Angela.Edingfield@oig.hhs.gov] 

Sent: Tuesday, March 30, 2010 10:57 AM 

To: Anderson,Robert 

Cc: Goodson, Lee L (OIG/OAS); Delgado, Andres (OIG/OAS) 

RE: 'I-HSteps Billing Procedures 

Can you find out medica! are excluded from 

Thanks, 

From: Anderson,Robert [mailto:Robert.Anderson@hhsc.state.tx.us] 

Sent: Tuesday, March 30, 2010 9:58 AM 

To: Edingfield, Angela K (OIG/OAS) 

Cc: Goodson, Lee L (OIG/OAS); Delgado, Andres (OIG/OAS) 

FW: THSteps Billing Procedures 

See answer below ... 

From: LaFuente,Vivian 

Sent: Tuesday, March 30, 2010 9:31 AM 

To: Anderson,Robert 

Cc: Zolondek,Marianna 

RE: THSteps Billing Procedures 

rnHWJPn: on the claim? 

This does NOT apply to THSteps Dental Groups. Dental Groups do have the performing providers, and are 
required on the submitted claim. The statement below is for THSteps Medical Groups, and the statment for that 
provider is correct. 

Medicaid Children's Services Unit 

K 
Sent: Monday, March 29, 20103:16 PM 
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Quarterly Medicaid Dental 
Stakeholders Meeting 

 
 

  

July 31, 2013 

 

https://www2.gotomeeting.com/register/258986186 
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Webinar Broadcast  

• This presentation is broadcast in Webinar format 
with the integrated speakers and microphone of 
your own computer automatically 

• If you do not have speakers on your computer 
dial in to the conference call number provided  

 

• Webinar attendance requires registration at: 

https://www2.gotomeeting.com/register/258986186 
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Format for Stakeholders Meetings 

• Stakeholder Meeting announcements are posted 
on the HHSC website at: 

http:www.hhsc.state.tx.us/meetings 

 

• Sign up for automatic distribution the moment 
announcements are posted at 
www.govdelivery.com 

 

• Announcements and agendas are posted about 4 
weeks prior to Stakeholder Meetings 

3 
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Format for Stakeholders Meetings 

• Distribution lists for personalized email 
announcements are based on Webinar 
attendance, which captures email addresses 
automatically 

• Stakeholder meetings are held Quarterly at 1pm 

 - October 30th, 2013 
https://www2.gotomeeting.com/register/613949010 

 - January 29th, 2014 

 https://www2.gotomeeting.com/register/482986266 

 - April 30th, 2014 

 https://www2.gotomeeting.com/register/713033586 4 
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TDA Members can follow along with this 
presentation – it is posted on the TDA 

website now! 
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Presenter
Presentation Notes
Including but not limited to these sources



Introduction of Speakers 

Dental Maintenance Organizations (DMOs)  

 Dr. Carlos Garcia, MCNA 

 Shannon Turner, MCNA 

 Dr. Monica Anderson, DentaQuest 

 Brenda Walker, DentaQuest 

  

Health and Human Services Commission (HHSC) 

 

 Colleen Grace, Manager, Health Plan Management 

 Katy Walter, Dental Specialist 

 John “JR” Roberts, Dental Director 
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Format for Stakeholders Meetings 

• Questions posed today were submitted in 
advance at: 

DentalStakeholdersMeeting@hhsc.state.tx.us 

 

• Today’s presentation will be posted on the 
HHSC website 

 

• Webinar archives of this meeting posted at: 

 http://www.hhsc.state.tx.us/news/WebBased_
present.asp 
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Questions during the Meeting - Voting 

• The chat function of the webinar will be used 
to request feedback from participants during 
this meeting. The chat box is located at the 
bottom of the webinar control panel. 

 

• All chats are recorded and captured 
automatically.  We will be using responses 
and questions entered today in the chatbox.  
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Presentation Notes
Chat box appears at the upper right of your screen; questions can be entered and answered at a later date



After The Meeting – Question and Answer 

• Representatives from the DMO’s are 
available for 30 minutes after this 
presentation. 

 

• They will have internet access but may not be 
able to answer specific claim questions 

 

• Specific claim questions are best answered 
by Provider Relations Representatives 
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Presentation Notes
Chat box appears at the upper right of your screen; questions can be entered and answered at a later date



Fluoride Payments 

• Procedure code D1208 is a new CDT 2013 code 

• D1208 replaced CDT 2011/2012 codes:  

oD1203 

oD1204 

• All Fluoride claims paid from DentaQuest and MCNA 

• Statement from TMHP 

“The completion date for the entire mass 
adjustment was July 16, 2013.”   

• There are a group of processed claims for clients that 
were over 21 that were denied and will not be 
reprocessed or paid. 

10 
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Fluoride Payments – Vote 1 

• Have you received payment for all Fluoride code 
submissions between January 1 and March 31? 

• Does anyone request a reach out from a TMHP 
Provider Relations Representative? 

 

 

• NOTE: CDT 2014 codes will become effective on 
January 1, 2014.  Begin using them on that date! 

 

11 
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Q: Main Dentist 

We continue to have significant issues regarding Main Dental 
Home assignments. Not only are patients STILL NOT being 
assigned based on history, we continue to have to change the 
same patients over and over. I have asked my front office to begin 
tracking repeat change requests. We have 8 repeats in the past 
three weeks since we begin keeping a record, but I couldn’t begin 
to guess the number of times this has happened in the past 16 
months. The patients question us as to why this keeps happening 
and we have no answer to give them. We have patients who have 
been with us since our practice opened five years ago who we 
cannot keep assigned to us. An additional concern is that only one 
parent is assigned as the responsible party at the MCO, but 
another parent may actually bring the patient to their appointment. 
The MCO will not allow the other parent to change the Main Dental 
Home.  

Can someone please help us understand how this situation is in 
the best interest of the patient??  12 
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A: Main Dentist 

• A member is auto-re-enrolled to the same DMO and 
Main Dentist if they lose and then regain eligibility 
within a 6 month window, as long as the Main Dentist 
was captured prior to losing eligibility.  If you have 
examples of this process not working properly, 
please forward to HPM Complaint Box – 
HPM_Complaints@hhsc.state.tx.us 

• Members outside of the 6 months are treated as new 
members and defaulted to a DMO and Main Dentist if 
one is not selected.  Both DMOs use member 
utilization history to make MDH assignments.   

 

 
 

13 
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A: Main Dentist (continued) 

• Currently, the only person that can change the Main 
Dentist is the child’s Medicaid/CHIP casehead, and 
we continue to explore other options regarding this 
issue. 

 

 
 

14 
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Q: Main Dentist – Vote 2 

   Are you having difficulty with your 
Main Dentist assignments? 

 

   Would you be willing to be 
contacted by HHSC to give details? 

 
Thank You for your input !! 

15 
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Q: Solicitation of Patients 

Just thought I'd keep you in the loop with 
what is happening on the streets. You 
would think that we have covered this 
topic to death but as you can see it is still 
going on. Most of it has traveled 
underground with unmarked recruiters 
offering verbal enticements traveling in 
unmarked cars.  We will forward this on to 
the MCO's. 

16 
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A: Solicitation of Patients 

17 
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Consumers Urged to Report Improper 
Solicitation or Treatment by Dentists 

• The HHSC Office of Inspector General has become aware of 
dental clinics directly soliciting Medicaid clients. People hired by 
dental clinics have approached HHSC clients in the parking lots 
of state benefit offices or neighborhood grocery stores offering a 
variety of incentives, including free gift cards, pizzas, and 
manicures, in exchange for taking their children to a specific 
dentist or clinic. 

• Offering inducements to Medicaid clients is a violation of state 
and federal law and is subject to a penalty of up to $10,000 per 
violation.  In addition, some dentists are believed to have 
performed unnecessary dental work on children. To report this 
or any other suspected act of fraud, waste, or abuse in the 
Texas Medicaid program, please visit: 
http://oig.hhsc.state.tx.us/OIGPortal/Default.aspx  

 to Report Fraud click on link or call 1-800-436-6184. 
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Relevant Rules and Laws 

• Board Rules 

• Business Promotion: Rules 108.50 to 108.69 

• Fee-splitting: Rule 108.1(6) 

• Referral Schemes: Rule 108.60 

• Texas Law 

• Patient Referral and Solicitation: TOC 102.001 

• Oral Solicitation: DPA 259.008(2) 

• Advertising Rules: DPA 259.005 
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Q: Provider Credentialing 

Residents are being told that it is OK to work Saturdays 
in Medicaid offices and the Medicaid dentists they work 
for will bill under their own number (even though they 
are never present) These providers are telling the 
residents that there is no risk for the residents if they get 
caught, only the billing providers will get in trouble.  

I have been telling the residents they should not treat 
Medicaid patients by themselves unless they are 
appropriately credentialed.  Again these providers are 
telling the residents that they don't need to be a 
Medicaid provider to do "locum tenens“ 

What should I tell my residents???  
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A: Provider Credentialing 

  

 HHSC is attempting to foster a DENTAL 
HOME for each Texan on Medicaid.   

 

 A Dental Home is a relationship, and even 
"LOCUM TENEMS" dentists can and 
should have a relationship with their 
patients. 
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 Provider Credentialing – scenario 1 

QUESTION 

• treating dentist 1 is also the billing dentist 

• dentist must be credentialed Medicaid provider and 
have appropriate location number 

• no violation ? 

 

ANSWER 

• CORRECT.  GENERALLY SPEAKING THE 
TREATING DENTIST SHOULD BE THE BILLING 
DENTIST  
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 Provider Credentialing – scenario 2 

QUESTION 

• treating/ billing dentist 1 is provider with appropriate location 
number. This dentist uses another dentist 2 not credentialed to 
assist. This second dentist assists the provider but provider 1 
directly (in person) oversees all work and takes responsibility for 
final work product 

• billing dentist 1 bills under his number  

• licensed dentist 2 does not need to be credentialed Medicaid 
provider. 

• no violation? 

 

ANSWER 

• CORRECT.  THE TREATING DENTIST IS AGAIN THE 
BILLING DENTIST 
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 Provider Credentialing – scenario 3 

QUESTION 

• billing dentist 1 is provider with appropriate location number. 
This dentist uses another dentist 2 not credentialed. The 
credentialed dentist 1 allows the non credentialed dentist 
2 to perform work on Medicaid patients while the credentialed 
dentist 1 is not present and bills under his/her number even 
though they never directly saw or supervised the care provider 
by the non credentialed dentist 

• This is a violation, correct? 

 

ANSWER 

• CORRECT, THIS IS INAPPROPRIATE.  IN THIS CASE THE 
BILLING DENTIST IS NOT THE TREATING DENTIST 
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 Provider Credentialing – scenario 4 

QUESTION 

• billing dentist 1 hires another Medicaid credentialed dentist 3 but 
the dentist 3 he hires does not have a Medicaid number to 
practice at the billing dentist's 1 office so the dentist 1 bills under 
his number for the work dentist 3 does even though dentist 1 is 
not present 

• This is a violation, correct? 

 

ANSWER 

• CORRECT, THIS IS INAPPROPRIATE.  THE TREATING 
DENTIST SHOULD HAVE A LISTED LOCATION FOR ALL 
FACILITIES IN WHICH HE/SHE TREATS PATIENTS.  THE 
REMEDY FOR THIS SITUATION IS TO CREDENTIAL 
DENTIST 3 AT THE OFFICE OF DENTIST 1. 
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The future of Oral Health Outcomes in 
Texas Medicaid/CHIP members 

Quality Initiatives in dental at HHSC 

 
Katy Walter/Colleen Grace/JR 
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National Oral Health News 

• In April 2013, CMS released the national baseline for 
the two national goals.   

 

• In May 2013, Texas was chosen as one of 7 states 
invited to participate in an Oral Health Learning 
Collaborative, which provides technical assistance in 
achieving the CMS national goals by 2015. 

 

• In July 2013, The National Dental Quality Alliance 
measures approved.  First national set of dental 
quality measures, and Texas data used. 
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CMS National Oral Health Goals 

Goal 1:  Increase by 10 percentage points the 
proportion of children ages 1-20 enrolled in Medicaid 
for at least 90 continuous days that received a 
preventative dental service. 

 

• National baseline: 42% (FY2011) 

• Texas baseline: 56% (FY2011) (3rd highest in 
the nation!) 

• Texas goal:  66% in FY 2015 
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Percentage of children, age 1-20, enrolled in Medicaid for at least 90 days 

who received any preventive dental service, FY2011 (12b) 

Source: FY 2011 CMS-416 reports, Line 1b, 12b 

Note: *FY 2011 data for Ohio are not yet available and was substituted withFY2010 data. Estimates for this state are included in the  National 

figure for FY 2011. 
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CMS National Oral Health Goals 

Goal 2:  Increase by 10 percentage points the 
percentage of children ages 6-9 enrolled in Medicaid for 
at least 90 continuous days that received a sealant on a 
permanent molar. 

 

• CMS has not yet set a baseline year or target 
date for this goal. 

• Texas scored 29% in FY 2011 

• Texas scored 30% in FY 2012 
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Percentage of children, age 6-9, enrolled in Medicaid for at least 90 days who 

received a sealant on a permanent molar, FY2011 (12d) 

Source: FY 2011 CMS-416 reports, Line 1b, 12d 

Note: *FY 2011 data for Ohio is not yet available and was substituted with FY 2010 data. Estimates for this state are included in the National figure for FY 2011. 
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 Upcoming HHSC Managed Care 
Quality initiatives for dental 

• Overarching goals of the program:  HHSC is 
looking to align with the CMS national goals 

• Closing the gap between baseline and attainment 
goal for the proportion of Medicaid and CHIP 
children who receive a preventive dental service. 

• Closing the gap between baseline and attainment 
goal for the proportion of Medicaid and CHIP 
children ages 6-9 who receive a dental sealant on 
a permanent molar tooth. 
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 Upcoming HHSC Managed Care 
Quality initiatives for dental 

• PIPs (Performance Improvement Projects) 

• The DMOs are required to implement PIPs to 
improve clinical and non-clinical services each 
year. 

• HHSC is considering focusing PIPs on preventive 
dental services (sealants, fluoride, etc.) and/or 
timeliness of evaluations.  This will support 
attainment of the national CMS goals. 
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 Upcoming HHSC Managed Care 
Quality initiatives for dental 

• Incremental Improvement program 

• HHSC is developing an incremental improvement 
program that rewards the Dental Plans for making 
progress towards improving care for pre-
determined quality measures. 

• HHSC and the Dental Plans would set minimally 
acceptable baselines for quality of care measures 
and then award improvement toward a goal. 

• Still a work in progress, but could also help Texas 
achieve the national goals. 
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 Upcoming HHSC Managed Care 
Quality initiatives for dental 

• Provider Incentive Plans 

• Section 4.05 of Senate Bill 7, 83rd Legislature, 
Regular Session, permits HHSC to provide 
incentives to managed care organizations to 
promote quality of care, encourage payment 
reform, reward local service delivery reform, and 
to increase efficiency and reduce inappropriate or 
preventable service utilization. 
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 Upcoming HHSC Managed Care 
Quality initiatives for dental 

• Provider Incentive Plans 

• Both MCNA and DentaQuest will be implementing 
programs that reward network providers for 
delivering preventive services. 

• These programs are in the final approval phase 
and you will be hearing more from the plans in the 
next few months. 
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ADA Dental Quality Alliance 

• Starter Set of Pediatric Oral Health Measures 
were approved by the Alliance  

• 10 measures were adopted on July 19, 2013 
after testing for reliability, feasibility and 
validity using Texas Medicaid/CHIP data 

• Measure Set can be found on the web: 

 http://www.ada.org/8472.aspx 

• measures can tell us different things using 
90-day and 180-day continuous eligibility data 
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http://www.ada.org/8472.aspx


ADA Dental Quality Alliance 

  Starter Set of Pediatric Oral Health Measures 
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Purpose Measure   AHRQ Domain 

Evaluating Utilization Use of Services Use of Services 

Preventive Services Use of Services 

Treatment Services Use of Services 

Evaluating Quality of Care 
(Evidence-Based with link to 
outcomes) 

Oral Evaluation Access/ Process 

Topical Fluoride Intensity Access/ Process 

Sealant use in 6 – 9 years Access/ Process 

Sealant use in 10 -14 years Access/ Process 

Care Continuity Access/ Process 

Usual Source of Services Access/ Process 

Evaluating Cost Per-Member Per-Month Cost Cost 
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Quality measurement concepts 

   UTILIZATION 

 

• Fluoride masks Sealants in overall preventive 
services measure  

• “more” does not necessarily mean “better”, 
for example in treatment services measure 

• 90-day continuous eligibility is used to show 
utilization.  180-day continuous eligibility is 
used to show quality. 
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Texas - Dental Quality measures 

Measure 1: Utilization of Dental Services  

• Percentage of all enrolled children who 
received at least one dental service within the 
reporting year 

 

• Program Overall – 64.58% 

• Medicaid 

• CY 2011 

• 90-day continuously enrolled 

• 71.54% to 74.69% for ages 3-14 
40 
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Quality measurement concepts 

  QUALITY OF CARE 

 

• Doesn’t refer to an excellent margin or beautiful 
restoration 

• Fluoride intensity measures multiple applications, 
which is scientifically associated with avoidance of 
dental caries (i.e. one fluoride application does not 
sufficient impact disease prevention/management) 

• Usual source of care and Care Continuity directly 
reflect how the Main Dentist requirement is working, 
and can be used to hold the plans accountable for 
improvement 
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Texas - Dental Quality measures 

Measure 7a: Topical Fluoride Intensity  

• Percentage of all enrolled who received (1, 2, 
3, 4 or more) topical fluoride applications 
within the reporting year 

 

• Program Overall – 78.34%             

• Medicaid 

• CY 2011 

• 11-months continuously enrolled 

• Extremely small sample size in 0-35 month olds 
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Frequency Percent of Total 

0 21.66% 

1 41.21% 

2 34.37% 

3  2.41% 

4  0.35% 
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Texas - Dental Quality measures 

Measure 7b: Topical Fluoride Intensity  

• Percentage of enrolled children who received 
at least one dental service who are at 
“elevated risk” (e.g. “moderate” or “high”) who 
received (1, 2, 3, 4 or more) topical fluoride 
applications within the reporting year 

• Program Overall – 89.18% 

• Medicaid 

• CY 2011 

• 11-months continuously enrolled 

• Extremely small sample size in 0-35 month olds 

 
43 

Freq % of Total 

0 10.82% 

1 46.91% 

2 39.13% 

3  2.74% 

4  0.39% 
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Quality measurement concepts 

   COST 

 

• Not useful in determining program success 
without meaningful association with delivery 
of quality care ! 

• Not YET associated with oral health 
outcomes 
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Texas - Dental Quality measures 

Measure 10a: PMPM Cost  

• Total amount that is paid on direct provision 
of care per enrolled child reported per 
member per month (PMPM) 

 

• Program Overall – $41.12 PMPM 

• Member enrolled for at least one month 

 

45 

Unoffi
cia

l c
opy T

ra
vis

 C
o. D

is
tri

ct C
le

rk
 V

elv
a L

. P
ric

e



Texas - Dental Quality measures 

Measure 10b: PMPM Cost  

• Total amount that is paid on direct provision 
of care per enrolled child who accessed 
dental services within the reporting year 
reported per member per month (PMPM) 

 

• Program Overall – $59.82 PMPM 

• Member enrolled for at least one month 
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WHY IS THIS USEFUL? 

QUESTIONS THAT CAN NOW BE 
ANSWERED BY MEASUREMENT DATA 

 

• What % of enrolled kids at elevated risk 
received sealants in a given year?   

• What % of kids enrolled at elevated risk 
received at least 2 fluoride applications? 

• What % of kids enrolled at elevated risk 
received 4 or more fluoride applications? 
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Preventive service reporting with FDH – 
Vote 3 

48 

Review of Texas Medicaid data points out that according to the 
National Common Coding Initiative (NCCI) reporting our data for FDH 
visits, since recorded by bundled code D0145, as not providing a 
preventive service ! 
 
Should Texas Medicaid adjust reporting codes for the First Dental 
Home (FDH) visit? 
 
Current: 
D0145  oral evaluation for a patient under three years of age and  
 counseling with primary caregiver 
Also Suggested: 
D1120  prophylaxis - child 
D1206  topical application of fluoride varnish 
D1330  oral health instructions 
DXXXX  NEW CDT 2014 Risk Assessment codes (low/medium/high) Unoffi
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Quarterly Dental Stakeholder Meeting  

July 31, 2013 
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Presenter
Presentation Notes
Welcome to MCNA Dental’s Provider Orientation



 
• MCNA offers assistance in treating members who may have special health care needs (SHCN) or 

who face other obstacles to care, like assisting with transportation to and from appointments through 
the Medical Transportation Program (MTP) and/or providing interpreters to address language barriers. 

  
• Our Member Advocate Outreach Specialists (MAOS) can serve as temporary liaisons between a 

member and you to smooth the way for effective treatment.  
  
• In order to access these services, you must first fill out the Member Outreach Form located in the 

Forms section of your Provider Manual.  
 
• The following are examples of reasons for which you may request help:  

• Member behind on 6-month follow up appointment  
• Member is a chronic “no-show” for appointments or follow-up care  
• Member is non-compliant with treatment plan  

  
• The member will be contacted and then MCNA will reconnect with you and the member once we have 

formed a plan of action. 

Member Advocate and Outreach 
Specialists (MAOS) 
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Presenter
Presentation Notes
MCNA takes pride in it accomplishments and we are proud to serve you, your staff and all of our members.



 
• MCNA has generated email address texaspr@mcna.net as a distribution listing.  This email 

address will be utilized to communicate additional updates to Providers and to receive 
Provider feedback. 

• To add individuals to the distribution, please email the name(s) and email address(es) to 
texaspr@mcna.net.  

• Multiple names and email addresses within the same office are encouraged to be added to the 
distribution.  

 
• A new Provider Manual will be coming soon. This single document will replace the Covered 

Services Manual and the current Provider Manual. 
 

• The MCNA Provider Portal is continuously being updated with enhanced functionality; please 
check the Portal often for enhancements and updates. 
 

• MCNA is pleased to announce that Appeals may now be submitted via the Provider Portal. 
Please be advised that faxing is not recommended for appeals as images sent are not of 
diagnostic quality. 
 

Important MCNA Updates 
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Presenter
Presentation Notes
MCNA takes pride in it accomplishments and we are proud to serve you, your staff and all of our members.

mailto:texaspr@mcna.net
mailto:texaspr@mcna.net


Provider Appeals on the Portal 
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Presenter
Presentation Notes
MCNA takes pride in it accomplishments and we are proud to serve you, your staff and all of our members.



Questions and Answers 

 

Thank you! 
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Important DentaQuest Reminders 

 DentaQuest would like to remind everyone that Appeals and Peer to Peer 
requests may now be submitted electronically via the Provider Portal. Please 
remember that administrative denials within 95 days from the date of service 
may not require an appeal. Many of these claims can be resubmitted. Please 
contact your Regional Provider Relations Representative for additional training.  

 

 DentaQuest has implemented the PURL process which allows providers to 
receive alerts when critical information is posted to the portal. Sign up today at 
http://www.dqinfosource.com/Login.aspx. 

 

 The Office Reference Manual (ORM) has been updated as of July 1, 2013 and 
was posted on July 22, 2013 as Version 4. Notification of changes was 
distributed via the PURL process.  
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Training Schedule… 
 
DentaQuest has posted the new training schedule for the remainder of 
2013 to www.dentaquesttexas.com. Training sessions have been 
scheduled for the following: 

 

 DentaQuest Best Practices   

 DentaQuest Provider Training 

 Cultural Sensitivity 

 Texas HealthSteps 

 DentaQuest Health plans – (Superior, AmeriGroup, HealthSpring)  

 

Please visit www.dentaquesttexas.com for training dates. In addition, office 
training can be scheduled by contacting your Regional Provider Relations 
Representative.  
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Dental Sealants 
The AAPD periodicity table supports the use of dental sealants on 
posterior primary and permanent teeth only. Effective 08/01/13 the review 
requirements for D1351 dental sealant will be according to below tables:  
 
Texas Medicaid 

Code 
Brief 

Description 

Age 
Limitation 

Teeth Covered 
Review 

Required 

Benefit 
Limitations 

Documentatio
n Required 

D1351 
Sealant-per 
tooth 

0-20 

2-5, 12-15, 18-
21, 28-31 
A,B,I,J, 
K,L,S,T 

No 

One of 
(D1351, 
D1352) per 
36 Month(s) 
Per patient 
per tooth. 
Not allowed 
with 
D4000 
series 
codes.  

N/A 

D1351 
Sealant-per 
tooth 

0-20 

6-11, 22-27 
1,16,17,32 
C-H, M-R 
and 
Supernumerary 
teeth 

Yes 

One of 
(D1351, 
D1352) per 
36 
Month(s) 
Per patient 
per tooth. 
Not 
allowed 
with 
D4000 
series 
codes.  

Narrative and 
Intraoral 
Photograph  
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Texas CHIP 

Code 

Brief 
Descriptio

n 

Age 
Limitation 

Teeth 
Covered 

Review 
Required 

Benefit 
Limitation

s 

Documentati
on Required 

D1351 Sealant-per 
tooth 

0-18 2-5, 12-15, 18, 
19, 30, 31 
  

No One of 
(D1351, 
D1352) per 
tooth- 
limited to 1 
per tooth 
per lifetime. 
Not allowed 
with 
D4000 
series 
codes.  

  
  
  
  
N/A 

D1351 Sealant-per 
tooth 

0-18 1, 16, 17,32 
and 
Supernumerary 
teeth 

Yes  One of 
(D1351, 
D1352) per 
tooth- 
limited to 1 
per tooth 
per 
lifetime. 
Not 
allowed 
with 
D4000 
series 
codes. 

Narrative and 
Intraoral 
Photograph 
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  Questions and Answers 

 
 

Thank You! 
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Provider Relations Representatives 

• DentaQuest    www.dentaquesttexas.com 

• (800) 896-2374 

 

• MCNA             www.mcnatx.net 

• (855) PRO-MCNA   (855-776-6262)  

  

• Traditional Medicaid 

   www.tmhp.com 
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Presentation Notes
Chat box appears at the upper right of your screen; questions can be entered and answered at a later date



Complaints 

• Providers can appeal claims denials through the 
dental plans process outlined within the provider 
manual. 

• If the provider has exhausted the appeal process and 
is still not satisfied, the provider may request a peer-
to-peer review to resolve the claims dispute. 

• The determination of the provider resolving the 
dispute is binding.  

• If the provider has exhausted all avenues with the 
dental plan, they may file a complaint at the following 
email address: 
HPM_Complaints@hhsc.state.tx.us   
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Evidence-based Policy Decisions 

• This is an example of evidence-based policy 
decision for which HHSC would like 
Stakeholder input  

 

• Sealants on Anterior Teeth  
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Texas Medicaid 

ANTERIOR 
0.03% 

POSTERIOR 
PERMANENT 

72.32% 

POSTERIOR 
PRIMARY 

27.53% 

WISDOM 
TEETH 
0.12% 

Sealant Distribution by  
Tooth Number Group 

ANTERIOR 
 $7,314.16  

POSTERIOR 
PERMANENT 

 $16,370,411.14  

POSTERIOR 
PRIMARY 

 $6,231,967.12  

WISDOM 
TEETH 

 $27,705.31  

Dollars Spent on Sealants Distributed 
by Tooth Number Group 
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Medicaid Sealants                                   
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Medicaid Sealants                                    
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Sealants in the Fee-for-Service population 

Tooth 
Position 

Number 
of Paid  

Minimum Dollar amount, assumes 

only one sealant per claim 

(* $28.82) 

Minimum Dollar amount, 
assumes  four sealants per 

claim 

Not 
Captured  

805 ** $23,200.10 $92,800.40 

Anterior 29774 $858,086.68 $3,432,346.72 

Posterior 
Perm 

215416 $6,208,289.12 $24,833,156.48 

Posterior 
Prim 

67066 $1,932,842.12 $7,731,368.48 

Wisdom 
Teeth 

452 $13,026.64 $52,106.56 

Paid = Number of claims   * 

Date Range 3-1-12 to 2-28-13 

66 

*   number of D1351 paid claims from 3-1-12 to 2-28-13 by tooth position 
 **contained blank Tooth ID for paid claims (=805). 
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Anterior Sealant Policy Decision 

• Our current policy  

• All deciduous and permanent teeth 

 

• AAPD recommendation  
      http://www.aapd.org/media/Policies_Guidelines/G_Periodicity.pdf 

• Posterior primary and permanent teeth only 

 

• Texas Human Resources Code  
      Title 2. Subtitle C. Chapter 32. Subchapter B. Sec 32.024 (r) 

• Posterior permanent teeth only, time limitation 
67 
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Sealant Policy – Vote 4 

• How would you support modifying the HHSC 
Medicaid benefit for sealants?  

 

a) exclude anterior sealants as a benefit? 

b) require prior authorization of anterior sealants? 

c) exclude deciduous sealants as a benefit? 
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Texas Medicaid EHR Incentive Program: 
Dentists 

Medicaid Health Information 
Technology (HIT) Team 

 
Year 1:  Adopt / Implement / Upgrade 

Year 2: Meaningful Use) 
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EHR Incentive Program 

• 839 dentists in Texas have received incentive 
payments for AIU (Adopt / Implement / Upgrade) – 
which means that they have acquired and/or installed 
certified EHR technology. That technology could 
include a web-based system or software.  This 
represents over 13% of all eligible professionals who 
have received an AIU payment. 

• 9 dentists in Texas have received incentive payments 
for Stage 1 Meaningful Use (MU) – which means they 
have met the program and reporting requirements for 
the first year of Meaningful Use (meaningful use 
measures, clinical quality measures, etc.)  This 
represents 1% of all eligible professionals who have 
received an MU payment. 
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AIU Payments by Provider Type  

as of July 2, 2013 

Physicians 
72% (n=4428) 

Physician 
Assistants 
1% (n=47) 

Certified Nurse 
Midwives 
1% (n=75) 

Dentists 
14% (n=839) 

Nurse 
Practitioners 
13% (n=785) 
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MU Payments by Provider Type  

as of July 2, 2013 

Physicians 
87% (n=1135) 

Nurse 
Practitioners 
10% (n=130) 

Physician Assistants 
1% (n=12) 

Certified Nurse Midwives 
1% (n=12) 

Dentists 
0.7% (n=9) 
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Dentists: 
Adopt / Implement / Upgrade Incentive Payments 

# 

0

10

20

30
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50

60

70

80

90

AIU
Payments
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Dentists: 

Meaningful Use Incentive Payments 

# 
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259 

175 
66 

56 

51 

38 

34 

30 

18 
17 

13 13 

11 

9 

Mitochon

Practice Fusion

SuccessEHS

MicroMD EMR

Dentrix - Meaningful Use Access

2011 PhysicianXpress

NextGen Ambulatory EHR

Open Dental

Sevocity

Emdeon Clinician

MacPractice DDS

Centricity Practice Solution

OpenEMR

axiUm

Dentists: 

Adopt / Implement / Upgrade EHRs 
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Open Dental
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Mitochon

Dentists:  

Meaningful Use EHRs 
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Dentists

Non-Dentists

3.25 % 

51.6 % 

Percentage of 2011 AIU Providers 

Completing MU Stage 1:  As of July 1, 2013 

% 

Note:  AIU attestations for 2011 were defined as occurring between 

5-1-2011 and 2-28-2012 
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EHR Incentive Program 

 

• Dentrix Meaningful Use Access was certified by the 
Certification Commission for Healthcare Information Technology 
(CCHIT) in May 2012, and meets the requirements as a certified 
EHR. 

 

                       (http://www.dentrix.com/ehr/) 

 

   Dentrix is certified for Meaningful Use  
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Patient Volume Threshold 

• Pediatric dentists are eligible for the lower patient volume threshold of 20%. 

• Pediatric dentists attesting to 20-30% Medicaid patient volume will be 

required to upload documentation that they are either board certified in 

pediatric dentistry, or they completed a pediatric dentistry residency. 

Payment Year by EP Type 
Medicaid 
Patient 

Volume * 

Incentive 
Amount 

Max. cumulative 
incentive  

over 6 years 

Year 1 for most EPs 
30% or higher $21,250  

$63,750  
Years 2-6 for most EPs 

30% or higher $8,500  

Year 1 for pediatricians and pediatric 

dentists  20% to 30% $14,167  

$42,500  Years 2-6 for pediatricians and pediatric 

dentists 20% to 30% $5,667  
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Presentation Notes
Skipping years is permissible in the Medicaid incentive program.You may skip one or more years.For example, a provider might enter the program in 2011 with AIU and then skip two years. They would re-enter the program in 2014 with Stage 1 (other providers might be in Stage 2 at that point).Keep in mind that the program ends in 2021, so if you start in 2016 (the last year you can begin the program), you would need to participate in consecutive years if you want all 6 payments.  Skipping is still allowed, but you wouldn’t receive all 6 payments.



1. Register at CMS:  https://ehrincentives.cms.gov.  

2. Verify enrollment as a Texas Medicaid provider, with an active 
TPI. If you assign payment to yourself, your SSN must be listed 
in your TMHP profile. 

3. Gather required information and documentation: 

• EHR certification number. 

• Group or individual attestation choice. 

• Patient volume information (numerator and denominator). 

• AIU documentation. 

4. Log into the portal and attest.  Go to www.tmhp.com and log in. 
Scroll down to “Manage Provider Account” and select “Texas 
Medicaid EHR Incentive Program.” 

How to Register and Attest 

 
 

For the full checklist of steps:  Go to www.tmhp.com and select 
Providers; go to the “Health IT” page and select “EHR Program 

Information” from the list on the left; click on “Getting Started with EHR 
Incentive Program” 
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Presentation Notes
Attestations: All self-reported information (e.g., patient volume, provider types, etc.) are legally binding.Information entered into the portal should come from auditable sources in case you are selected for an audit.For each year of program participation, providers must maintain auditable records related to incentive program attestations for six years.Providers can file an appeal for any of the following reasons:Incentive payment amount.Provider eligibility determination.Support for “adopt, implement, or upgrade” to a certified EHR. Achievement of meaningful use requirements.

https://ehrincentives.cms.gov/
http://www.tmhp.com/
http://www.tmhp.com/


Diagnostic Codes 

• Box 34a of the 2012 ADA Dental Claim form 

• This information will be available for capture 
on September 1, 2013 – NOT mandatory  

• Some groups routinely use diagnostic codes 

• Craniofacial Orthodontists 

• Maxillofacial Surgeons 

• Use SNODENT diagnostic codes for 
standardization 
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Adjournment 

• THANK YOU FOR BEING A TEXAS 

MEDICAID AND CHIP PROVIDER !!! 

 

• Thank you for your participation via webinar 

• If you have registered for this webinar or you 

signed in at the rear of this room you are on 

the Distribution List for our next webinar: 

 

October 30, 2013 

https://www2.gotomeeting.com/register/613949010 

 

Unoffi
cia

l c
opy T

ra
vis

 C
o. D

is
tri

ct C
le

rk
 V

elv
a L

. P
ric

e

https://www2.gotomeeting.com/register/613949010

	Exhibit A
	Ex. A
	Exhibit B
	Ex. B
	MSJ Declaration - rev1
	Exhibit C
	Exhibit C
	Exhibit C-1
	Exhibit C1- 2011 TMPPM- Full Claims section
	Exhibit C-2
	Exhibit C2 - 2011 TMPPM Claims Subm Instrx
	Exhibit C-3
	Exhibit C3 - 2006 ADA Claim Form
	Exhibit C-4
	Exhibit C4 - HHSC emails on THSteps Medical Provider Billing

	Exhibit C-5
	Ex. C-5 073113-dental-stakeholders (1)
	Quarterly Medicaid Dental Stakeholders Meeting�
	Webinar Broadcast 
	Format for Stakeholders Meetings
	Format for Stakeholders Meetings
	TDA Members can follow along with this presentation – it is posted on the TDA website now!�
	Introduction of Speakers
	Format for Stakeholders Meetings
	Questions during the Meeting - Voting
	After The Meeting – Question and Answer
	Fluoride Payments
	Fluoride Payments – Vote 1
	Q: Main Dentist
	A: Main Dentist
	A: Main Dentist (continued)
	Q: Main Dentist – Vote 2
	Q: Solicitation of Patients
	A: Solicitation of Patients
	Consumers Urged to Report Improper Solicitation or Treatment by Dentists
	Relevant Rules and Laws
	Q: Provider Credentialing
	A: Provider Credentialing
	 Provider Credentialing – scenario 1
	 Provider Credentialing – scenario 2
	 Provider Credentialing – scenario 3
	 Provider Credentialing – scenario 4
	The future of Oral Health Outcomes in Texas Medicaid/CHIP members
	National Oral Health News
	CMS National Oral Health Goals
	Percentage of children, age 1-20, enrolled in Medicaid for at least 90 days who received any preventive dental service, FY2011 (12b)
	CMS National Oral Health Goals
	Percentage of children, age 6-9, enrolled in Medicaid for at least 90 days who received a sealant on a permanent molar, FY2011 (12d)
	 Upcoming HHSC Managed Care Quality initiatives for dental
	 Upcoming HHSC Managed Care Quality initiatives for dental
	 Upcoming HHSC Managed Care Quality initiatives for dental
	 Upcoming HHSC Managed Care Quality initiatives for dental
	 Upcoming HHSC Managed Care Quality initiatives for dental
	ADA Dental Quality Alliance
	ADA Dental Quality Alliance
	Quality measurement concepts
	Texas - Dental Quality measures
	Quality measurement concepts
	Texas - Dental Quality measures
	Texas - Dental Quality measures
	Quality measurement concepts
	Texas - Dental Quality measures
	Texas - Dental Quality measures
	WHY IS THIS USEFUL?
	Preventive service reporting with FDH – Vote 3
	Slide Number 49
	Slide Number 50
	Slide Number 51
	Slide Number 52
	Slide Number 53
	DentaQuest – Dental Stakeholders Meeting �July 31, 2013
	Important DentaQuest Reminders
	Training Schedule…�
	Dental Sealants�The AAPD periodicity table supports the use of dental sealants on posterior primary and permanent teeth only. Effective 08/01/13 the review requirements for D1351 dental sealant will be according to below tables: ��Texas Medicaid
	Texas CHIP
	���  Questions and Answers���Thank You!�
	Provider Relations Representatives
	Complaints
	Evidence-based Policy Decisions
	Texas Medicaid
	Slide Number 64
	Slide Number 65
	Sealants in the Fee-for-Service population
	Anterior Sealant Policy Decision
	Sealant Policy – Vote 4
	Texas Medicaid EHR Incentive Program:�Dentists
	EHR Incentive Program
	AIU Payments by Provider Type �as of July 2, 2013
	MU Payments by Provider Type �as of July 2, 2013
	Slide Number 73
	Slide Number 74
	Slide Number 75
	Slide Number 76
	Slide Number 77
	EHR Incentive Program
	Patient Volume Threshold
	How to Register and Attest
	Diagnostic Codes
	Adjournment


