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TO THE HONORABLE JUDGES EGAN AND SEITZMAN:

COMES NOW Respondent, the Texas Health and Human Services Commission, Office
of Inspector General (HHSC-OIG), and files this Post-Hearing Brief and Closing Argument.
Respondent respectfully requests the Administrative Law Judges (ALJs) enter an order affirming
a 100% payment hold against Petitioner Antoine Dental Center (ADC). This brief, along with
the arguments of counsel and the evidence presented at the four-day administrative hearing,
outlines numerous violations of Texas Medicaid program requirements by ADC, including
failure to maintain records and other documents, and false statements or misrepresentations to
obtain prior authorizations or to obtain payment for services which were not reimbursable.
Respondent also respectfully requests the ALJs enter findings of fact and conclusions of law
consistent with its order affirming the payment hold.

EXECUTIVE SUMMARY

The issue before the State Office of Administrative Hearings is whether Respondent
HHSC-OIG properly implemented and maintains a payment hold against Petitioner ADC.
HHSC-OIG has alleged that ADC committed numerous program violations, and that it
knowingly and fraudulently misrepresented the severity of its patients’ dental conditions to
obtain Medicaid reimbursement that it was not otherwise entitled to receive. HHSC-OIG’s
burden of proof for the former is very low — it is prima facie, or the minimum quantum of

evidence necessary to support a rational inference that the allegation of fact is true. The burden

Respondent’s Post-Hearing Brief and Closing Argument; page 4.



of proof for the latter is lower still: allegations of fraud are credible when they are verified and
have indicia of reliability.

As explained below, HHSC-OIG has shown that it has prima facie evidence of program
violations, which include over 100 separate violations, and that it has verified, credible
allegations that ADC fraudulently and knowingly misrepresented 100% of its full-banding
patients’ ectopic eruption scores.

HHSC-OIG has also provided ample evidence that ectopic eruption is a concrete, well-
studied and -understood medical phenomenon that is very rare. ADC admits as much, but in an
effort to justify its knowing, fraudulent conduct, it contends that there is a unique, unscientific,
and “unlimited” “definition” of ectopic eruption that applies only to Texas Medicaid patients.

ADC is incorrect, and the payment hold should be maintained at 100%.

BACKGROUND

A. The Texas Medicaid Program for Orthodontics

The Texas Medical Assistance (Medicaid) Program was implemented under Title XIX of
the Federal Social Security Act and Chapter 32 of the Texas Human Resources Code. Texas and
the federal government share the cost of Medicaid; in Texas, the federal contribution historically
ranges from 50 to 83 percent of the payments for Medicaid services. The Texas Health and
Human Services Commission (HHSC) is the single state agency responsible for the Texas
Medicaid program, which is administered through contracts and agreements with healthcare
providers, claims administrators, contractors, and various managed care organizations.

Medicaid providers, such as ADC and Dr. Nazari, voluntarily apply to enroll into the

Medicaid program. This process includes completing legally binding forms and meeting specific
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eligibility requirements. As it relates to this case, as Texas Medicaid providers, ADC and Dr.
Nazari were reimbursed on a fee for service basis. The schedule of fees is published in the Texas
Medicaid Provider Procedures Manual (TMPPM), published annually. Texas relies upon
contractors to administer the Medicaid program and process claims. The Texas Medicaid &
Healthcare Partnership (TMHP) is the prime contractor for the Texas Medicaid program.

The Texas Medicaid Early and Periodic Screening, Diagnosis, and Treatment (EPSDT)
program is a Title XIX federally mandated program of prevention, diagnosis, and treatment for
Medicaid clients from birth through age 20. Through Medicaid’s EPSDT benefit, eligible
recipients are provided coverage for preventive and comprehensive health services. The benefit
entitles eligible individuals to all medically necessary health services to ensure their health and
developmental needs are met. The EPSDT benefit includes dental services and, as further set out
below, on a very limited basis, orthodontic services to qualifying children.

1. Prior Authorization Process and HLD Score Sheet

The law severely restricts when Texas Medicaid will pay for orthodontic services.
“Orthodontic services for cosmetic reasons only are not a covered Medicaid service.
Orthodontic services must be prior authorized and are limited to treatment of severe

handicapping malocclusion and other related conditions as described and measured by the

991

procedures and standards published in the [Texas Medicaid Provider Procedures Manual].
The 2009 TMPPM states:
19.19 Orthodontic Services (THSteps)

Orthodontic services for cosmetic purposes only are not a benefit of Texas
Medicaid. Orthodontic services are limited to the treatment of children who are
12 years of age and older with severe handicapping malocclusion, children who
are birth through 20 years of age with cleft palate, or other special medically
necessary circumstances as outlined in Benefits and Limitations below.

25 TEX. ADMIN. CODE §33.71 (emphasis added).
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19.19.1 Benefits and Limitations
Orthodontic services include the following:

e Correction of severe handicapping malocclusion as measured on the
Handicapping Labiolingual Deviation (HLD) Index. Refer to page 19-45 for
information on how to score the HLD. A minimum score of 26 points is
required for full banding approval (only permanent dentition cases are
considered).

k* ckock

Crossbite therapy.

Head injury involving severe traumatic deviation.
The following limitations apply for orthodontic services:

e Orthodontic services for cosmetic purposes only are not a benefit of Texas
Medicaid or THSteps.

For every year from 2003 to the present, the Texas Medicaid program did not cover
orthodontic services other than:

1) for children between the ages of 12 and 20 who have a severe handicapping

malocclusion (this age requirement was added in 2009) which is defined by an

HLD score of 26 points or greater;

i1) children up to the age of 20 with cleft palate; or

ii1) other medically necessary circumstances such as a head injury involving
severe traumatic deviation.

Texas Medicaid is prohibited from covering, and has never covered, cosmetic
- 2
orthodontics.

By law, ADC was required to obtain preapproval before seeking reimbursement from

2 See, e.g., TMPPM (2011) (hereinafter R-17), Vol. 2 listed as §4.2.24; TMPPM (2010) (hereinafter R-16), Vol. 2
listed as §5.3.24 (same); TMPPM (2009), Vol. 2 listed as §19.19 (hereinafter R-15) (same); TMPPM (2008), Vol. 2
listed as §19.19 (hereinafter R-14).
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Texas Medicaid for orthodontic services.” The TMPPM further states “[p]rior authorization is a
condition for reimbursement; it is not a guarantee of payment.”4 Prior authorization has always
been required.’
The law required ADC to submit truthful and complete information when seeking
preapproval. Specifically, ADC was required to submit:
e an orthodontic treatment plan, which “should incorporate only the minimal
number of appliances required to properly treat the case”;
e “[c]ephalometric radiograph with tracing models™;
e “[clompleted and scored HLD score sheet with diagnosis of Angle class (26
points required for approval of non-cleft palate cases.)”;
e facial photographs;
e full series of radiographs or a panoramic radiograph; diagnostic quality films
are required.’
As noted by Dr. Linda Altenhoff, a dental policy expert for the Department of State Health
Services (DSHS) — for Medicaid and other State public health dental programs, a provider was
required to submit each of these materials as part of its prior authorization submission.’
To be covered under the Medicaid benefit, the “case must be considered dysfunctional
and have a minimum of 26 points on the HLD index to qualify for any orthodontic care other

than crossbite correction.”® The HLD score sheet instructs the orthodontic provider to assign

honest and truthful measurements and points for the following conditions present: cleft palate,

3 R-15 at §19.19.2 (stating “[p]rior authorization is required for all THSteps orthodontic services except for
procedure code D8660 [this procedure is the initial consultation pays just $15.00 for reimbursement]”).

*R-15 at §19.19.2 (2009).

3 See R-16 at §5.3.24.1 (same); R-14 at §19.19.2 (2008); TMPPM, Vol. 2 listed as §19.18.2 (2007) (same); TMPPM,
Vol. 2 listed as §20.21.1 (2006) (same); TMPPM, Vol. 2 listed as §18.20.1 (2005) (same); TMPPM, Vol. 2 listed as
§18.20.1 (2004) (same); and TMPPM, Vol. 2 listed as §18.20.1 (2003) (same).

®R-15 at §19.19.2 (2009).

7 SOAH Hearing Transcript, Volume 1 (hereinafter “Vol. 1”) at 69-75. Along with her previous experience as a
Medicaid dental provider, Dr. Altenhoff has nearly 15 years of experience overseeing public health dental programs
at the local, regional, and State levels, including Texas Health Steps (THSteps) Dental Program. Id. at 42-45. As
the dental subject matter expert consultant to HHSC, Dr. Altenhoff has been intimately involved since 2004 in the
development, review, and revisions of Texas Medicaid dental policy. Id. at 45-46. Specifically, Dr. Altenhoff
participated in the process of creating and reviewing the Medicaid Manual. Id. at 86.

¥ R-14 at §19.20 (2008), R-15 at §19.21 (2009), R-16 at §5.3.26 (2010), R-17 at §4.2.26 (2011).
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severe traumatic deviations, overjet, overbite, mandibular protrusion, open bite, ectopic eruption,
anterior crowding, and labio-lingual spread (in mm).” As Dr. Altenhoff noted, “any inaccurate
information, incorrect information submitted on an HLD score sheet or prior authorization
request form would be a program violation, because it’s not true, correct, or accurate or
complete.”'’

Because Medicaid orthodontics is a limited benefit, Medicaid providers must be
conservative in their scoring. This requirement is explicitly written in the TMPPM, which states
providers:

Should be conservative in scoring. Liberal scoring will not be helpful in the

evaluation and approval of the case. The case must be considered dysfunctional

and have a minimum of 26 points on the HLD index to qualify for any

orthodontic care other than crossbite correction. . . .

The intent of the program is to provide orthodontic care to clients with

handicapping malocclusion to improve function. Although aesthetics is an

important part of self-esteem, services that are primarily for aesthetics are not

within the scope of benefits of this program.

The proposals for treatment services should incorporate only the minimal number
of appliances required to properly treat the case.'’

2. Medical Necessity

The TMPPM imposes various obligations on Medicaid providers, requiring them to
certify that “all services, supplies, or items billed were medically necessary[.]”12 At all times, the

intent of the program has been “to provide orthodontic care to clients with handicapping

? See, e.g., R-15 §§19.21, 19.21.1 (2009). Dr. Altenhoff explained the method in which a dentist was expected to
utilize the HLD index to score patients for each of these conditions. Vol. 1 at 63-69. As Dr. Altenhoff noted,
scoring a patient under the HLD index is a diagnostic act which must be completed by a dentist, not a dental
assistant. Vol. 1 at 63-64. Dr. Tadlock, a practicing orthodontist with experience evaluating Medicaid patients, one
of eight directors of the American Board of Orthodontics, and an Associate Clinical Professor of orthodontics at the
Baylor College of Dentistry, also provided a concise summary as to the proper manner in which the HLD index
instructions were to be applied. Vol. 1 at 146-48.

'Vol. 1 at 77:2-5.

""R-15 at §19.21 (2009) (emphasis added).

"2 R-14 at §1.2.7 (2008), R-15, R-16, R-17 at §1.4.8 (2009, 2010, 2011).
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malocclusions to improve function. Medicaid will only cover “[c]orrection of severe

handicapping malocclusion as measured on the Handicapping Labiolingual Deviation (HLD)

s 14

Index.”™ Unless an exception applies, only permanent dentition cases — or those with all “adult”

1
teeth — are covered."

3. Other Required Obligations

Every provider who participates in the Texas Medicaid program does so voluntarily.'®
To participate in the Texas Medicaid program, i.e., to be eligible for reimbursement for treating
Medicaid patients, a provider such as ADC must complete a HHSC Medical Assistance Program
(Medicaid) Dental Provider Agreement (“Provider Agreement”).'” By signing the Provider
Agreement, Dr. Nazari voluntarily agreed and certified to numerous obligations, including:

B. To become familiar with the provisions and procedures in the Texas Medicaid
Provider Procedures Manual (the Manual) and the bimonthly updates to the
Manual published in the Texas Medicaid Bulletin that govern the delivery of and
payment for authorized medical or dental services to eligible Medicaid recipients.
Provider further agrees that the terms of the Manual and bimonthly updates to the
Manual are incorporated into this Agreement.

C. To comply with the provisions and procedures of the Manual ... in the
delivery of authorized medical or dental services to Medicaid recipients [and
agreeing to ensure compliance from employees, associates, and agents of the
provider].

E. That all information contained in all claims or encounter data submitted by or on
behalf of Provider: (1) is true, complete, and accurate; and (2) can be verified
by reference to source documentation maintained by Provider in accordance
with the Manual.

G. To comply with all state and federal laws that regulate fraud, abuse, and
waste in the Medicaid program.

P R-14 at §19.20 (2008), R-15 at §19.21 (2009), R-16 at §5.3.26 (2010), R-17 §4.2.26 (2011).

" See also Vol. 1 at 55, 58-59.

15 See, e.g., R-15 at §19.19.1 (2009).

Vol. 1 at 57.

17 See R-01, comprised of numerous dental provider agreements signed by Dr. Nazari over the relevant time period.
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H. To maintain records and to provide access to and copies of such records in
accordance with the provisions of 42 C.F.R. §431.107 as prescribed in §2.2 of the
Manual.

I To assist and cooperate with TDH, MFCU, OIG, and/or any other state and
federal agency that is responsible for the identification, investigation, sanctioning,
or prosecution of fraud, abuse, or waste in the Medicaid program or the audit of
claims submitted for payment to the Medicaid program...

K. That TDH or another state or federal agency may, consistent with due process,
assess a remedy, sanction, penalty, or other action authorized by law, including,
but not limited to, payment hold [... and other remedies].

L.2. That Provider will [p]rovide services to Medicaid recipients in the same
manner, by the same methods, and at the same level and quality provided to
the general public.'®

In addition to the Provider Agreement itself, the TMPPM imposes various obligations on

Medicaid providers, including record retention.'” Moreover, the TMPPM chapter on dental
services specifically gives notice to Medicaid dental providers that they “may be subject to Texas
Medicaid Program sanctions for failure, at all times, to deliver health-care items and services to
Medicaid clients in full accordance with all applicable licensure and certification requirements

including, without limitation, those related to documentation and record maintenance.”’

The obligations placed upon a Medicaid provider are reasonable, considering: (1)
participation in the Medicaid program is voluntary; (2) Medicaid recipients are often vulnerable
with less access to adequate medical or dental services; and (3) a provider can receive substantial
compensation through its participation. For example, ADC was paid over $8 million by Texas
Medicaid during the relevant time period. The obligations imposed by the TMPPM and Provider

Agreement merely reflect common sense principles and vital public policy goals — e.g.,

8 R-01, at 22-24 (“Part 2: Agreement and Certifications”) (underline and italics in original).

P R-14 at §1.2.3 (2008), R-15, R-16, R-17 at §1.4.3 (2009, 2010, 2011).

2 See, e.g., R-15 at §19.2 (2009) (emphasis added); see also Vol. 1 at 77-79 (Dr. Altenhoff’s testimony explaining
the recordkeeping requirements for Medicaid providers, and the fact that a failure to maintain records would be a
program violation).
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knowledge of and compliance with the Medicaid rules and regulations; truth, accuracy, and
completeness in information provided to Medicaid; adequate recordkeeping, and protection of
Medicaid patients from a different (or lower) standard of care than the general population.

Dr. Nazari, like all Medicaid providers, is charged with knowledge of the Medicaid
program requirements, including the provider obligations set forth in the TMPPM.*! By
voluntarily agreeing to participate as a Medicaid provider, ADC agreed to be bound by the
Medicaid program’s requirements and to be subject to HHSC-OIG audit or investigation for
potential waste, fraud, or abuse.”?

B. Antoine Dental Center’s Practice

ADC provides dental and orthodontic treatment to Medicaid patients through its
voluntary participation in the Texas Medicaid program. Dr. Behzad Nazari is the owner of ADC,

. .. . 23
which operates two clinics in Houston.

Dr. Nazari is a general dentist; he is not an
orthodontist, nor does he have any specialized training in orthodontics, but he nevertheless
entered the Medicaid orthodontics business in 2002 or 2003.2* Dr. Wael Kanaan, an ADC
orthodontist, was hired by Dr. Nazari in 2006.> ADC, or its individual providers, used Texas
Provider Identification (TPI) Nos. 1905432, 2187031, 1952657, and No. 0908162 to submit

reimbursement claims for orthodontic treatment for Medicaid patients.

From November 1, 2008 through August 31, 2011, ADC billed Texas Medicaid for

21 R-01, at 22-24.

2 “Protection of the public fisc requires that those who seek public funds act with scrupulous regard for the
requirements of law; [a party seeking public funds] could expect no less than to be held to the most demanding
standards in its quest for public funds.” Heckler v. Community Health Servs. of Crawford Co., Inc., 467 U.S. 51, 63
(1984) (holding a Medicare provider was responsible for being familiar with the program’s legal requirements);
North Mem. Med. Ctr. v. Gomez, 59 F.3d 735, 739 (8th Cir. 1995)(applying Heckler in Medicaid context).

> Vol. 3 at 8.

*Vol. 4 at 57-58, 69.

*Vol. 4 at 92.
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approximately $8,104,875.75 in orthodontia services.”® Dr. Nazari estimated that approximately
60 to 70 percent of ADC’s patients in 2010 were Medicaid patients.27 He also estimated ADC
saw roughly 2,000 to 2,500 new Medicaid patients for orthodontics evaluation per year during
that time.”® In comparison, the number of Medicaid prior authorizations obtained by ADC after
November 2011 (when HHSC-OIG obtained patient records as part of its current investigation of
ADC) fell from a monthly average of 106 to only 10; nevertheless, Dr. Nazari remains an
enrolled Medicaid provider.29

Dr. Nazari testified he was trained to score HLD score sheets by Dr. James Orr beginning
in late 2002 or early 2003, learning Dr. Orr’s theory that “ectopic eruption means any tooth that
is twisted or turned or crooked.” ** Neither Dr. Nazari nor Dr. Orr, his mentor with regard to the
HLD scoring methodology at the heart of ADC’s alleged misconduct in this case, is an
orthodontist.’’ As became abundantly clear at the payment hold hearing, any veneer of
credibility Dr. Orr possessed prior to this case — based on his inaccurate self-description as the
“Dental Director of the Texas Medicaid Program” who “personally reviewed” all prior
authorizations during his tenure, or as an “occlusion specialist” (when no such specialty exists) —
was quickly and thoroughly stripped away during his live testimony.32

C. State's Investigation

The Texas Health and Human Services Commission (HHSC) is the single-state agency

% For the purposes of this payment hold hearing, the exact amount ADC had billed Medicaid (or had been paid by
Medicaid) is not at issue; the amount of alleged overpayment, however, will become relevant if, or when, HHSC-
OIG attempts to recoup alleged overpayment from this Medicaid provider.

“Vol. 4 at 33.

*1d.

*Vol. 3 at 324:25 - 325:14.

**Vol. 4 at 137-38.

31 Vol. 4 at 137-38 (Dr. Nazari stating it took him another one or two years, even after learning directly from Dr.
Orr,before he gained adequate knowledge as to how to complete an HLD score sheet).

32 See generally Vol. 2 at 5-6, 11-14, 28-29, 54-74, 98-99, 103-04, 114-15, 131-32, 141-42, 158-60, 231-34.
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responsible for administering the Texas Medicaid program.33 The Office of Inspector General
was created by the Texas Legislature in 2003; it was administratively attached to HHSC and, as a
result, is tasked, along with other responsibilities, with monitoring and investigating allegations
of waste, fraud, and abuse of the Medicaid program.34 As explained by Jack Stick, the Deputy
Inspector General for Enforcement at HHSC-OIG, the Medicaid Provider Integrity (MPI) unit at
HHSC-OIG has approximately 90 to 95 employees who are dedicated to investigating possible
violations of Medicaid rules, regulations, and policies by Medicaid providers.35

1. The reason for the investigation and selection of providers
HHSC-OIG has initiated three separate investigations of ADC — one begun in 2007 (still
pending), another begun in 2008 (still pending), and the current investigation, begun in 2011.%
The current investigation began in June or July 2011 after HHSC-OIG analyzed the top utilizers
of the Medicaid orthodontics program to determine whether there was an ongoing problem with

“overutilization.”’

The analysis revealed that the relatively small number of providers who
submitted the most orthodontic prior authorizations were collecting “enormous amounts of
money’’; this conclusion spurred HHSC-OIG to look more closely at the specific providers to
determine if there was a “serious and ongoing problem” with orthodontic expenditures and the
prior authorization process.” ADC was one of the top 25 billing Medicaid orthodontic providers
during the relevant time period.*

Throughout this case, ADC has argued that HHSC-OIG’s investigation was launched in

response to a series of news stories by a Dallas television station that drew attention to large

¥ Vol. 3 at 188.

*Vol. 3 at 187:25-189:3.
3 Vol. 3 at 189-91.

% Vol. 3 at 193-95.

37 Vol. 3 at 195.

¥ vol. 3 at 197.

¥ Vol. 3 at 197-98.
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amounts of orthodontic expenditures in the Texas Medicaid program and questioned the
adequacy of oversight.40 ADC also complains it was chosen “automatically” as one of the top 25

.. . . . .. 41
Medicaid billers with “no probable cause, there was no suspicion.”

These arguments are
unsupported by the evidence. ADC was already under two separate investigations before any of
the Dallas news stories in question; those stories merely “heightened or underscored the
importance” of HHSC-OIG’s investigaltions.42 In any event, HHSC-OIG is not, and has never

been, required to establish “probable cause” before initiating its investigation.

2. Initial investigation and findings

When HHSC-OIG begins an investigation, it does not begin with the presumption that the
provider is “guilty” of any Medicaid violation.* The present HHSC-OIG investigation against
ADC covered three years — 2008 to 2011 — and involved nearly 6,550 separate patient files (i.e.,
Medicaid patients for whom ADC had submitted prior authorizations).* Given the total number
of files, HHSC-OIG used a statistical sampling method, approved by the State auditor and
General Accounting Office, to pull a smaller, yet statistically valid random sample that
ultimately led to the 63 patient files at issue in this case.*

HHSC-OIG investigated ADC in the same manner and method it conducts all of its
investigations.*® In November 2011, after identifying ADC as one of the highest Medicaid
orthodontics utilizers in the State, HHSC-OIG requested patient records from ADC based on the

random sampling process.”” Under the terms of his Provider Agreement, Dr. Nazari agreed to

“Vol. 1 at 33-34.

*''Vol. 1 at 33-34.

“Vol. 3 at 198.

“Vol. 3 at 198.

* Vol. 3 at 198-201. The relevant time period at issue is November 1, 2008 through August 31, 2011.

# Vol. 3 at 200-01. Mr. Stick also provided a more thorough description of the sampling process which resulted in
the 63 records at issue in this case. Id. at 202-08.

“Vol. 3 at 208.

“7Vol. 4 at 78.
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comply with Medicaid program requirements, including those relating to adequate recordkeeping

. 4
and retention.*®

Mr. William Tardy, ADC’s office manager, executed a records affidavit
identifying which patient records were provided to HHSC. The affidavit also stated whether
these records were missing any materials, such as patient charts, models, or other required
documentation. Dr. Nazari agreed that ADC strove to provide all the materials in its possession
to HHSC upon request.”” ADC had adequate time to collect the records requested by HHSC-
OIG and agreed that if patient records were missing certain documents (such as an HLD score
sheet), then the document did not exist in the file at that time. >

After obtaining the physical patient records (to the extent available), HHSC-OIG’s
investigation took two paths: (1) providing the patient records to an expert consultant for
review; and (2) deploying field investigators to interview ADC employees, including office staff,
dental professionals, and dental assistants, as well as patients and their parents or guardians.51
ADC's files were reviewed by three expert consultants, including Dr. Tadlock, who testified live,
all of whom concluded that ADC inflated HLD scores.”* Based on information provided by both
tracks of the investigation, i.e., the expert consultant review and the field agents’ interviews and
investigation, HHSC-OIG determined there was sufficient basis for a payment hold based upon

numerous program violations, including: (1) artificially inflated HLD scores; (2) billing for

services not reimbursable; (3) missing documentation (e.g., X-rays, photographs, treatment plans,

* Vol. 4 at 42-43.

“Vol. 4 at 38-39.

*'Vol. 4 at 22-23.

> Vol. 3 at 209-11.

2 Vol. 3 at 210-11. As part of its investigation, HHSC-OIG retained three experts to review ADC patient records.
Given the relevant time period of the investigation (i.e., 2008 to 2011), the experts were directed to utilize the
corresponding Manuals for the appropriate year of service for their review. Vol. 3 at 289:23-290:6, 295:19-296:7
(noting that the alleged “change” in the 2012 TMPPM instruction as it related to ectopic eruption is not relevant to
this case in that HHSC-OIG’s expert consultants were not directed to use the 2012 TMPPM for this review).
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etc.), and the conclusion, supported by the totality of the ongoing investigation, that there was a
credible allegation of fraud.”

Based on this investigation, HHSC-OIG was required to impose a payment hold because
its investigation revealed prima facie and reliable evidence ADC willfully misrepresented its
patients’ medical condition and need for orthodontic care; omitted pertinent facts in its prior
authorization requests to Medicaid to receive greater reimbursement than authorized; billed
Medicaid for services that were not reimbursable by the Medicaid program; failed to maintain
required records and documentation; failed to comply with the Medicaid contract or provider
agreement; and failed to comply with Medicaid program policies, bulletins, notification letters,
rules, regulations, or interpretations.54 On March 29, 2012, the Texas Attorney General Medicaid
Fraud Control Unit (MFCU) accepted HHSC-OIG’s referral and opened an investigation into
ADC based on credible allegations of fraud, misrepresentations, and Medicaid program
violations; that investigation is ongoing.”

Ultimately, HHSC-OIG imposed a payment hold on ADC’s future Medicaid claims
submitted for reimbursement; the letter to ADC was issued on April 4, 2012, though the payment
hold itself may have been imposed a day earlier. As of the May 2013 administrative hearing,
approximately $550,000 was on hold, or less than 7% of ADC’s total billings in this time frame.
HHSC-OIG is obligated to maintain the hold to offset any overpayments or penalties determined
once its own investigation and any investigation by MFCU are complete.

3. Standards for Finding Actionable Program Violations and
Recoupment

Section 371.1703(b) of the Texas Administrative Code provides:

»Vol. 3 at 211-219, 222-23.

>* See also Vol. 3 at 223-26 (summarizing HHSC-OIG obligations to impose a payment hold under state and federal
laws).

> August 19, 2013 quarterly certification letter attached as Attachment 1.
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A payment hold on payments of future claims submitted for reimbursement will
be imposed, without prior notice, after it is determined that prima facie evidence
exists to support the payment hold...The instances in which a payment hold may
be imposed without prior notice are: ... (5) for any reasons specified in
§§371.1609, 371.1617 [“program violations”], 371.1621 of this subchapter, or
any other provisions delineated in these rules[.]*

HHSC-OIG considers program violations along a continuum of severity and attempts to
resolve matters with a response appropriate to the violation.”’ A misspelled name on a patient
submission may garner a simple letter from HHSC-OIG; however, a consistent pattern of
misidentifying patients may lead to a referral or training to encourage greater compliance.”® This
approach is consistent with what Judge Seitzman termed a “common sense approach.””
Ensuring compliance with Medicaid program rules is not punitive. Rather, program compliance
serves the public interest by: (1) promoting knowledge and compliance with the Medicaid rules
and regulations; (2) protecting patients — and providers — by maintaining full, accurate records of
treatment, and (3) protecting scarce Medicaid funds by identifying the patients to whom (and
when) Medicaid benefits were provided, the providers to whom payments were made, and
detailed descriptions of services rendered to ensure the services were medically necessary and
within the appropriate standard of care.

In this case, HHSC-OIG determined the pattern of program violations by ADC, whether
in the form of inflated HLD score sheets, inadequate record keeping or documentation, or billing
for services which were not reimbursable, was sufficient to impose a payment hold on ADC.

4. Revisions to the Allegations against Antoine Dental Center

To narrow the scope of allegations to comport with the anticipated evidence, HHSC-OIG

% 1 TEX. ADMIN. CODE §371.1703(b) (2005) (emphasis added). See Chart of Alleged Program Violations Under
Texas Administrative Code (Attachment 2).

> Vol. 3 at 220-21.

¥ Vol. 3 at 221-22 (agreeing that “not all program violations are created equal”).

*Vol. 1 at 114:25.
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1L

offered a trial supplement to its live complaint, requesting substitution of the following
paragraph in place of the last paragraph on page 2 of the complalint:60

A Medicaid Provider Integrity investigation revealed numerous instances where
the Petitioner failed to maintain patient records according to the law. That list
includes, but is not limited to, the following items: 1. Petitioner failed to maintain
at least six (6) dental models for patients; 2. Petitioner failed to maintain at least
five (5) patient HLD score sheets; 3. Petitioner failed to provide documentation
for at least three (3) dates of services; 4. Petitioner provided at least five (5)
billing dates of service that failed to match actual dates of services rendered; and
5. Petitioner failed to provide letters that are required to be sent to TMHP for
potential extenuating conditions that may have warranted treatment.®!

HHSC-OIG also requested to substitute the following paragraph in place of the last paragraph on
page 3 of the complaint:
On or about November 1, 2008 through August 31, 2011, the Petitioner billed or
caused claims to be submitted for services or items that are not reimbursable. The
investigation revealed that Petitioner put braces on approximately five (5) patients
under the age of twelve years old, who still had baby teeth, which is a program
compliance error. Additionally, the Provider submitted prior authorization forms
misrepresenting the severity of patients’ dental condition and was paid by Texas
Medicaid for services for that are not reimbursable. The above act(s) or
omission(s) constitute a violation of 1 TEX. ADMIN. CODE §371.1703(b)(5) and
(6) (2005); and 1 TEX. ADMIN. CODE §§ 371.1617(1)(K), (5)(A) and (G) (2005).*
The ALJs inquired about the continued imposition of a 100% payment hold when the proffered
trial supplement ostensibly reduced the number of violations (but not the number of patients for
whom these violations occurred) at issue. As addressed below, HHSC-OIG maintains the 100%
payment hold was appropriate at the time it was imposed and remains appropriate based on the
evidence presented in this case.

APPLICABLE LAW AND LEGAL ISSUES

A. Authority to Impose Payment Holds

% The changes to the original paragraph are indicated in bold. HHSC-OIG offered the trial supplement to
streamline issues and to conform the pleadings to the evidentiary record. The ALIJs ruled they would not prohibit
HHSC-OIG from addressing these issues during closing or in post-trial briefing. Vol. 1 at 122:15 — 125:5.
Z; Respondent’s Trial Supplement, [Docket #105].

Id.

Respondent’s Post-Hearing Brief and Closing Argument; page 19.



HHSC-OIG “is responsible for the investigation of fraud and abuse in the provision of
health and human services and the enforcement of state law relating to those services.”® HHSC-
OIG receives referrals for and investigates Medicaid providers for fraud, misrepresentations,
waste, abuse, and Medicaid program violations. HHSC-OIG possesses both mandatory and
discretionary authority to impose a payment hold to ensure scarce Medicaid dollars are not paid
to providers under investigation for violating the Medicaid program. For example, HHSC-OIG’s
mandatory obligation stems from the following state and federal authorities:

e “[TThe office shall impose . . . a hold on payment of claims for reimbursement submitted
by a provider to compel production of records, when requested by the state's Medicaid
fraud control unit, or on receipt of reliable evidence that the circumstances giving rise to
the hold on payment involve fraud or wilful misrepresentation under the state Medicaid

program in accordance with 42 C.F.R. Section 455.23, as applicable.” TEX. GOvV’T CODE
§531.102(g)(2) (2011);**

e “The State Medicaid agency must suspend all Medicaid payments to a provider after the
agency determines there is a credible allegation of fraud for which an investigation is
pending under the Medicaid program against an individual or entity unless the agency has
good cause to not suspend payments or to suspend payment only in part.” 42 C.F.R.
§455.23(a)(1) (2011).

For the purposes of this mandatory authority, a “credible allegation of fraud” includes an

allegation that “has been verified by the State, from any source,” including allegations from a

hotline complaint, data mining, law enforcement investigations, and provider audits.
“Allegations are considered to be credible when they have indicia of reliability and [when
HHSC-OIG] has reviewed all allegations, facts, and evidence carefully and acts judiciously on a

cases-by-case basis.”®

% TEX. GOV’T CODE §531.102(a). See also, e.g., R-14 at p. 1-19, §1.3.2 (explaining HHSC-OIG’s responsibilities
with regard to provider waste and abuse.)

% Prior to the 2011 amendment, the 2005 version of TEX. GOV'T CODE §531.102(g)(2) provided “the office shall
impose . . . a hold on payment of claims for reimbursement submitted by a provider to compel production of records
or when requested by the state’s Medicaid fraud control unit[.]”

%42 C.F.R. §455.2 (2011)
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In addition, HHSC-OIG may exercise its discretionary authority expressly granted to it
by the Texas Legislature to impose a payment hold:

e “[t]he department may impose a postpayment hold . . . if the department has reliable
evidence that the provider has committed fraud or wilful®” misrepresentation regarding a
claim for reimbursement under the medical assistance program.” TEX. HUMAN RES.
CODE §32.0291(b) (2003).

The law authorizes HHSC-OIG to recover overpayments to Medicaid providers,
regardless of the cause of the overpayment.67 A payment hold “is used to withhold [future]
payments to providers that may be used subsequently to offset the overpayment or penalty

. . . . 68
amount when the investigation is complete.”

Payment holds “may be imposed prior to the
completion of an investigation.”69 The provider is notified of the payment hold within five
business days of its imposition, and unless the payment hold is imposed at the request of MFCU,
the provider may request an informal review or an expedited administrative appeal hearing.”
HHSC-OIG has possessed the authority to impose these “postpayment holds” since 2003.”" In
2011, this authority was expanded pursuant to new federal requirements mandated by the Patient
Protection and Affordable Care Act.”>  Once the allegations of fraud are verified and HHSC-
OIG initiates a payment hold as under 42 C.F.R. § 455.23(a)(1), HHSC-OIG also is required to
refer the case to MFCU.” Once MFCU accepts the referral for investigation, the payment hold

“may be continued until such time as the investigation and any associated enforcement

proceedings are completed.”74

% 1 TEX. ADMIN. CODE §371.1703(b), (b)(5). The regulations use both “wilful” and “willful.” Unless directly
quoting from the regulation, OIG will hereinafter use the latter.
%71 TEX. ADMIN. CODE §371.1703(a) (2005).
% 1 TEX. ADMIN. CODE §371.1703(b).
:z 1 TEX. ADMIN. CODE §371.1703(b) (2005).
Id.
" TEX. HUMAN RES. CODE §32.0291 (2003).
"2 See TEX. GOV'T CODE §531.102(g)(2) (2011).
342 C.F.R. §455.23(d)(1)(ii) (2011).
™ Id. at § 455.23 (d)(3). MECU continues to investigate ADC for fraud. Attachment 1.
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B. Authority Governing the Percentage Withheld from a Provider
As the single-state agency responsible for Texas Medicaid, HHSC “must suspend all
Medicaid payments to a provider after the agency determines there is a credible allegation of

fraud for which an investigation is pending ... unless the agency has good cause to not suspend

payments or to suspend payment only in part[.]”75 The default payment hold level, therefore, is
100 percent; the clear language of the regulation indicates the payment hold must be placed
during an ongoing investigation (i.e., the investigation need not be completed at the time of the
payment hold). The payment hold itself is not punitive — it merely preserves the “status quo”
until (1) the agency determines there is insufficient evidence of fraud by the provider, or (2) legal
proceedings related to the alleged fraud are completed.”®

Pursuant to 42 C.F.R. §455.23(e), HHSC has the discretion not to impose a payment
hold, or to discontinue a payment hold, for good cause shown. None of these exceptions were
present in this case.”’ Similarly, HHSC has the discretion to impose a partial payment hold, or to
reduce a full payment hold to a partial hold, if any of the following criteria are present:

(1) Recipient access to items or services would be jeopardized by a payment suspension in
whole or part because of either of the following:

) An individual or entity is the sole community physician or the sole source of
essential specialized services in a community.

(11) The individual or entity serves a large number of recipients within a HRSA-
designated medically underserved area.

7 42 C.FR. §455.23(a)(1); 1 TEX. ADMIN. CODE §371.1709. See also Vol. 3 at 226-29 (explaining HHSC’s
obligation to impose a mandatory payment hold under the Affordable Care Act as well as its discretionary authority
to impose a payment hold). A plain reading of 1 TEX. ADMIN. CODE §371.1709 makes clear that the default
payment hold is 100%, as it also outlines exceptions for partial or whole lifting of the payment hold if certain
conditions are met.

42 C.F.R. §455.23(c)(1); 1 TEX. ADMIN. CODE §371.1709(e)(3) (identifying other events that would terminate a
payment hold); see also Vol. 3 at 227-30 (clarifying that the hold is not a “sanction,” but rather a mechanism to
safeguard public funds in the event the ongoing investigation results in a credible allegation of fraud, which would
also trigger an attempt by the federal government to “claw back” the federal portion of the Medicaid funds).

7 Vol. 3 at 229.
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(2) The State determines, based upon the submission of written evidence by the individual or
entity that is the subject of a whole payment suspension, that such suspension should be
imposed only in part.

(3) (1)The credible allegation focuses solely and definitively on only a specific type of claim
or arises from only a specific business unit of a provider; and

(i1) The State determines and documents in writing that a payment suspension in part
would effectively ensure that potentially fraudulent claims were not continuing to be

paid.

(4) Law enforcement declines to certify that a matter continues to be under investigation per
the requirements of paragraph (d)(3) of this section.

(5) The State determines that payment suspension only in part is in the best interests of the
Medicaid program.”

Because ADC has not met any of these conditions, HHSC has not departed from the default,
100% payment hold while the investigation and the litigation process were — and are — ongoing.™

C. Burden of Proof and Standard of Review

To protect taxpayers against waste, fraud, or abuse of the Medicaid program, the
Legislature requires a very low burden of proof from HHSC-OIG to maintain a payment hold —
much lower than the “preponderance of the evidence” standard required in civil cases.®’ For
allegations of willful misrepresentation, HHSC-OIG is entitled to maintain a payment hold when
it has “reliable” or “prima facie evidence.”® For allegations of program violations, HHSC-OIG

is entitled to maintain a payment hold where it has “prima facie evidence” the violations were

"8 The original 40% payment hold imposed in Harlingen was due to HHSC’s determination that the provider fell
within the exception enumerated in subsection (3). No such determination was made in this case.

42 CFR. §455.23(e); see also 1 TEX. ADMIN. CODE §371.1709(e)(3)(outlining instances in which a payment hold
could be lifted in whole or in part).

**Vol. 3 at 229-32.

81 See TEX. HUMAN RES. CODE §32.0291(b) (2003) (requiring only “reliable evidence”). See also 1 TEX. ADMIN.
CODE. §371.1613 (Program Authority) states “when established by prima facie evidence, all Medicaid and other
HHS program violations are subject to administrative enforcement . . .” 1 TEX. ADMIN. CODE §371.1703(b)
(Recovery of Overpayments) states “a payment hold of future claims submitted for reimbursement will be imposed,
without prior notice, after it is determined that prima facie evidence exists to support the payment hold.” See also
State’s Burden of Proof graphic, attached as Attachment 3.

82 TEX. Gov’T CODE §531. 102(g)(2) (2011) (using the term “reliable”); TEX. HUMAN RES. CODE §32.0291(b) (2003)
(“reliable”); TEX. GOV’T CODE §531.102(g)(2) (2011) (“prima facie”).
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8 For

committed and the provider knew or should have known that they were violations.
allegations of fraud, HHSC-OIG need only possess “reliable evidence that the circumstances ...

involve fraud or wilful misrepresentation” or “a credible allegation of fraud for which an

investigation is pending” to place a payment hold.* The prima facie standard requires only the

“minimum quantum of evidence necessary to support a rational inference that the allegation of
fact is true.”™

Texas Government Code Section 531.102(g)(2) requires HHSC-OIG to impose a
mandatory payment hold in various instances, including “receipt of reliable evidence that the
circumstances ... involve fraud or wilful misrepresentation,” or any other instances authorized
under state or federal law. The applicable federal regulations require a “credible allegation of

fraud,”® defined as an allegation that “has been verified by the State, from any source, including

but not limited to . . . claims data mining ... and patterns identified through provider audits and

5987

law enforcement investigations. The term “fraud” is defined very broadly as “an intentional

deception or misrepresentation made by a person with the knowledge that the deception could

result in some unauthorized benefit to himself or some other person. It includes any act that

2988

constitutes fraud under applicable Federal or State law. Federal regulations further define

%31 TEX. ADMIN. CODE §371.1617 (2005).

8 See TEX. Gov’'T CODE §531.102(g)(2) (2011), TEX. HUMAN RES. CODE §32.0291(b) (2003); 42 C.F.R.
§455.23(a)(1). HHSC-OIG is not — nor has ever been — required under the applicable law to prove fraud or specific
intent to place a payment hold on a Medicaid provider. As discussed above, prima facie or reliable evidence is
sufficient to impose or maintain a payment hold for: (1) willful misrepresentations regarding claims for
reimbursement from the Medicaid program (TEX. GOV’T CODE §531.102(g)(2); 1 TEX. ADMIN. CODE §371.1703(b);
TEX. HUMAN RES. CODE §32.0291(b)); or (2) any “program violation” listed at 1 TEX. ADMIN. CODE §371.1617
(2005). The TMPPM also advises providers of administrative actions HHSC-OIG must impose for violations,
including payment holds. In this case, HHSC-OIG was required to impose a payment hold based on prima facie
evidence ADC failed to comply with its obligations as outlined in its Provider Agreement, the TMPPM, and the
applicable program policies and regulations. 1 TEX. ADMIN. CODE §§371.1703(b)(5), 371.1617(5)(G).

% In re E.I. DuPont de Nemours & Co., 136 S.W.3d 218 (Tex. 2004) (quoting Tex. Tech Univ. Health Scis. Ctr. v.
Apodaca, 876 S.W.2d 402, 407 (Tex.App. — El Paso 1994, writ denied)).

842 C.F.R. §455.23(a)(1) (2011).

8742 C.F.R. §455.2 (2011) (emphasis added).

8 Id. (emphasis added).
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“credible allegations” as those with “indicia of reliability” and for which “the State Medicaid
agency has reviewed all allegations, facts, and evidence carefully and acts judiciously on a case-
by-case basis.”® The federal regulations do not define “indicia of reliability,” but the U.S.
Supreme Court has described tips as bearing “indicia of reliability” when they, for example, are
specific and corroborated, and has held that “indicia of reliability” can be sufficient to create

“reasonable suspicion,” a standard of proof below prima facie.”

REASONABLE
DOUBT
CLEAR +
CONVINCING

PONDERANCE
PROBABLE

CAUSE

0 REASONABLE
f 14| SUSPICION

PRIMA FACIE

The prima facie standard requires
only the *minimnm quantum of
evidence necessary to support
a rational inference that
the allegation of fact
is true.”

D. Authority of Texas Medicaid & Healthcare Partnership to Bind State

¥ 1d.

% See Florida v. J.L., 529 U.S. 266 (2000) (holding an anonymous tip lacked sufficient “indicia of reliability” to
establish reasonable suspicion); Alabama v. White, 496 U.S. 325 (1990) (holding an anonymous tip had sufficient
“indicia of reliability” to provide reasonable suspicion); see also Texas v. Whittington, 401 S.W.3d 263, 276
(Tex.App. — San Antonio 2013, no pet.)
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As noted above, Texas HHSC is the single state agency responsible for administering the
Texas Medicaid program.”’ Texas Medicaid & Healthcare Partnership (TMHP) was the claims
administrator contracted by HHSC to administer the Texas Medicaid program during the relevant
time period.g2 To be clear, TMHP had the contractual obligation to publish the TMPPM, but
only the State possessed the authority to develop Medicaid policy.”> In an attempt to draw
attention away from its own misconduct, ADC argues it should be permitted to rely upon
TMHP’s approval of the prior authorization claims, regardless of whether those claims were true,
accurate, and complete. This argument lacks merit.

In 2008, HHSC conducted an audit as to whether TMHP (or Xerox/ACS) was properly
performing pursuant to its contract with the State of Texas in administering the Medicaid
program. ADC has repeatedly injected this audit into this case to manufacture a distraction from
its own conduct. Yet ADC also attempts to claim that TMHP’s performance is “irrelevant” to
this suit.”* On this latter point, HHSC-OIG agrees. The undisputed evidence is that ADC had an
affirmative, independent duty to submit information that was true, accurate, and complete to
obtain reimbursement from Medicaid. This obligation arose from the TMPPM and the Provider
Agreement Dr. Nazari voluntarily signed and adopted to govern his participation as a Medicaid
provider. Even Dr. Orr, ADC’s expert, agreed that the mere fact TMHP was approving the
claims does not prove the claims were valid.” Mr. Stick’s testimony also emphasized the
importance of provider truthfulness, regardless of the quality of TMHP’s review process:

Under the Medicaid program the providers have an obligation to exercise
professional judgment and discretion in accordance with existing professional

*''Vol. 3 at 188.

2 See, e.g., R-01-0017 (listing TMHP as “A State Medicaid Contractor); TMPPM Introduction (2009) (at R15-
0005).

% Vol. 1 at 120-21.

* Vol. 3 at 256.

#Vol. 2 at 146:17-19, 147:16, 147:23-148:1
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standards and submit truthful prior authorization requests. So, if there's nobody

on the other end to review it, that doesn't mean that you can just send in anything

you want. You still have as a provider an obligation to send in truthful

information to the program for the program's integrity. Otherwise, you're getting

money that you weren't supposed to get.96

More importantly, ADC produced no evidence or legal authority to show it was excused
from providing fraudulent or false statements, submitting claims for unreimbursable services, or
engaging in any conduct in violation of the applicable Medicaid program rules, based on the
mere fact TMHP approved ADC’s prior authorization claims. What is more, the Texas Supreme
Court unequivocally has held the State “is not subject to the defenses of limitations, laches, or

estoppel.”97

In fact, the evidence also militates against ADC’s position. In 2007, Dr. Orr stated
in an email to Texas MFCU, “I understand that since January 1, 2004, there's been a different

approval process, both of codes approval and amount of review by a doctor. So any treatment

5998

since that date would get my close scrutiny. Moreover, as the TMPPM explicitly states,

“[p]rior authorization is a condition for reimbursement; it is not a guarantee of payment.””

E. Fraud, Willful Misrepresentation, and Program Violations

There is no question HHSC-OIG has the legal authority and obligation to the public
interest to ensure that ADC, like any provider who voluntarily participates in the Texas Medicaid
program, complies with applicable policies and procedures. In this case, HHSC-OIG was
justified in imposing a payment hold on ADC under both its mandatory and its discretionary
authority. Payment holds for fraud and willful misrepresentation are both compelled and

authorized, as discussed at Sections II.A and I1.C, supra.

Payment holds for program violations “will be imposed . . . after it is determined that

% Vol. 3 at 261:16-25.

7 State v. Durham, 860 S.W.2d 63, 67 (Tex. 1993).
% Vol. 2 at 101 (emphasis added).

P R-15 at §19.19.2 (2009).
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prima facie evidence exists to support the payment hold.” 100191 1 this case, Petitioner
committed program violations, including the submission of prior authorization forms containing
fraudulent statements and willful misrepresentation, through the following conduct:

Claims and Billing

(1) submitting false statements, misrepresentations, and omissions of pertinent facts to claim
payment or determine the right to payment under Medicaid, in violation of
§371.1617(1)(A). In this case, the false statements, misrepresentations, and omissions
were contained in — or omitted from — the HLD and prior authorization forms Petitioner
completed and sent to TMHP in order to receive Medicaid funds;

(2) submitting false statements, misrepresentations, and omissions of pertinent facts to obtain
greater compensation than Petitioner was legally entitled to, or to meet prior
authorization requirements, in violation of §§371.1617(1)(B) and (C), respectively. These
statements, misrepresentations, or omissions were also contained in, or omitted from,
HLD and prior authorization forms;

(3) presenting claims containing statements or representations that Petitioner knew or should
have known were false, in violation of § 371.1617(1)(I). These statements and
representations were contained HLD forms and prior authorization materials;

(4) billing Medicaid for unreimbursable services or items, in violation of §371.1617(1)(K).

Records and Documentation

(1) Failing to (a) maintain records and other documentation for the period of time required
under the relevant rules applicable to the provider, or (b) to provide records or documents
upon written request for any records or documents determined necessary by Respondent
to complete their investigations, in violation of § 371.1617(2)(A).

The Texas State Board of Dental Examiners'” requires all dentists licensed in Texas to

maintain patient records for a minimum of 5 years.'” The TMPPM does as well.'™ These

190 74, at §371.1703(b); see also P-74.01 at 6, 23-24.

191 “The statutory authority for this subchapter is provided by Texas Human Resources Code, Chapters 32 and 36,
Texas Government Code §531.001 et seq., 42 United States Code, 42 Code of Federal Regulations, and the Social
Security Act.” TEX. ADMIN. CODE §371.1605.

192 The Texas State Board of Dental Examiners (“the Board”) is the state licensing agency for dentists. See 3 TEX.
Occ. CODE ANN. § 256.001. The Texas Dental Practice Act grants power to the Board to make and enforce rules
necessary to “ensure compliance with state laws relating to the practice of dentistry to protect the public health and
safety.” Id. at § 254.001(a). Board rules are contained in Title 22, Part 5 of the Texas Administrative Code.
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records include dental charting; diagnoses made; treatment plans; study models, casts, molds,
impressions, if applicable; progress and completion notes; and dental laboratory prescriptions.w5
Under the Medicaid program, these records also include those necessary to verify medical
necessity and “adequate written documentation of items or services furnished under [Medicaid,]”
and those necessary “to verify the purchase. . . of products[.]”lo6

The TMPPM instructs providers that they must provide records “immediately” to HHSC-
OIG upon request.107 Importantly, this rule applies regardless of whether the documentation
physically exists in the patient chart or elsewhere; it is sufficient that the documents not be
provided to HHSC-OIG for the provider to commit a program violation.'”® “Failure to supply the
requested documents and other items, within the time frame specified, may result in a payment
hold” or recoupment of payments, contract cancellation, or exclusion for Medicaid.'”
Program Compliance

(1) Failing to comply with its Medicaid provider agreement, certifications, rules, regulations,

policies, program bulletins, and standards governing occupations, in violation of

§§371.1617(5)(A) and (G).

As set out in more detail above, the Provider Agreement required ADC to certify to be

truthful; to abide by the Medicaid rules; and to submit true, complete, and accurate information

that can be verified by reference to source documentation maintained by ADC."" It also required

193 22 TEX. ADMIN. CODE § 108.8(b) (“Records shall be kept for a period of not less than five years” (emphasis
added)); see also Vol. 1 at 79:6-8.

194 R-14 at 1-8 (TMPPM explaining that “documents and claims must be retained for a minimum period of five
years from the date of service”), id. at 19-8 (specifying that dental documentation must be maintained “in the
client’s record” for a period of five years).

19522 TEX. ADMIN. CODE at § 108.8(a).

1061 TEX. ADMIN. CODE §371.1617(2)(A)(i), (iv).

07 R-14 at 1-8; see also id. at § 1.2.3 (discussing record-retention and —access requirements).

1% “The records must be available as requested by [HHSC-OIG] during any investigation or study of the
appropriateness of the Medicaid claims submitted by the provider.” R-14 at 1-8 (emphasis added).

19 R-14 at 1-8. After all, HHSC-OIG cannot use documents that are not in its possession to investigate Medicaid
providers for fraud and abuse.

"' R-01 at R-01-0005; Vol. 1 at 31.
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providers to “maintain records and . . . provide access to and copies of [them.] Likewise, the

TMPPM specified the services Medicaid covers and under what conditions Medicaid providers

2 The TMPPM also set out records retention

may be reimbursed for providing those services.
requirements.' > Finally, the Texas Administrative Code requires dentists to make and retain
dental records for at least 5 years. Failure to abide by the terms of the Provider Agreement, the
TMPPM, and the rules governing the dental profession constitute program violations.' 14

F. Res Judicata and Collateral Estoppel

Despite the fact its arguments have been rejected prior to trial, ADC may argue again that
the principles of res judicata and collateral estoppel should apply in this case to the detriment of
HHSC-OIG. Specifically, ADC wants the ALJs view the instant case through the lens of Judge
Kilgore’s Findings of Fact and Conclusions of Law in Harlingen Family Dentistry v. Texas
HHSC-0IG, SOAH Docket No. 529-12-3180 (and the October 10, 2012 order by Judge Fekety
adopting Judge Kilgore’s order). In its May 3, 2013 order [Order No. 5], the ALJs denied

ADC’s motion based on res judicata and collateral estoppel, noting “additional facts need to be

developed in this case.” At the hearing on ADC’s motion, the ALJs pointedly noted that Judge

'""'R-01 at RO1-0006.
12 See, e.g., R-15 at § 19.19.1 (Benefits and Limitations); see also above at LA.
'3 R-14 at 1.2.3. The Manual specifies:

The provider must maintain and retain all necessary documentations, records, Remittance and
Status (R&S) reports, and claims to fully document the services and supplies provided and
delivered. . . the medical necessity of those services and supplies, the costs. . . used to determine a
payment rate or fee, and records or documents necessary to determine whether payment for those
items or services was due and was properly made for full disclosure to HHSC and its designee. A
copy of the claim. . . only will not meet this requirement.

The documentation includes, without limitation, clinical medical patient records; other records
pertaining to the patient; any other records of services, items, equipment, or supplies provided to
the patient and payments made for those services; diagnostic tests; documents related to diagnosis;
charting; billing records; invoices; treatments; services; laboratory results; X-rays; and
documentation of delivery of items, equipment, and supplies.

Id.
14 See also Vol. 1 at 77-79.
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Kilgore’s findings of fact were limited to the evidentiary record presented in Harlingen. HHSC-
OIG first addresses the legal bases as to why neither res judicata nor collateral estoppel apply,
and then highlights some of the key factual differences that render Harlingen inapposite. In
Harlingen, based upon the limited evidence before her, Judge Kilgore assigned undue credibility
and importance to Dr. Orr as the so-called “Dental Director of the Texas Medicaid Program™ and
an “occlusion specialist.” The evidentiary record in this case, however, exposed Dr. Orr to be a
fraud in terms of his claimed qualifications, with no experience in orthodontics and an
undeniable willingness to provide whatever “expert” opinion was necessary to promote the
interests of the party who retained him.

a. Res Judicata

Res judicata, or claim preclusion, protects parties “from being twice vexed for the same
cause.”' " It bars litigation of claims only where there is “mutuality of interests” - the party
invoking it and the party to be bound must have both been parties to the earlier suit, or must be in
privity with the parties to the earlier suit.'"® One party is in privity with a party in another action
when “(1) they can control an action even if they are not parties to it; (2) their interests can be
represented by a party to the action; or (3) they can be successors in interest, deriving their
claims through a party to the prior action.”'"’ “Privity does not exist merely when persons are
interested in the same question, but requires an identity of interest in the legal right actually

litigated.”''®

''> Benson v. Wanda Petroleum Co., 468 S.W.2d 361, 363 (Tex. 1971).

16 Goe Igal v. Brightstar Info. Tech. Grp., Inc., 250 S.W.3d 78, 86 (Tex. 2008); Amstadt v. U.S. Brass Corp., 919
S.W.2d 644, 653 (Tex. 1996); see also HHSC-OIG Response and Objection to Petitioner's Motion for Partial
Summary Disposition ("Response") at 3 (setting out the three-part test for res judicata). In the interest of judicial
economy, HHSC-OIG adopts and incorporates by reference its Response and Objection to Petitioner’s Motion for
Partial Summary Disposition [Docket #34] (“Respondent’s Response™).

"7 Amstadt, 919 S.W.2d at 653.

"8 Texas Real Estate Comm'n v. Nagle, 767 S.W.2d 691, 694 (Tex. 1989).
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ADC has presented no evidence that it is in privity with any party from Harlingen. ADC
and Harlingen Family Dentistry share common counsel and are likely “interested in the same
question,” but there is no evidence Dr. Nazari or ADC had any interest in the legal right actually
being litigated in Harlingen."® The applicability of res judicata also depends on whether the
"second action [is] based on the same claims as were raised or could have been raised in the first

"120 The issue in this case is whether ADC violated the rules of the Texas Medicaid

action.
program, through conduct such as failure to maintain records, providing false statements or
misrepresentations to obtain prior authorizations, or wrongfully obtaining payment for
unreimbursable services, to warrant imposition of a payment hold by HHSC-OIG. By definition,
ADC’s alleged malfeasance could not have been an issue in Harlingen.

In its pretrial Motion for Summary Disposition (which the ALJs denied), ADC baldly
asserted that HHSC-OIG’s claim in this case is “identical” to the claim litigated in Harlingen."”!
Moreover, ADC claimed that, because HHSC-OIG made some of the same allegations in
Harlingen as in this case (e.g., the provider in each case “submitted false statements, information
or misrepresentations, or omitted pertinent facts to meet prior authorization requirements”),
HHSC-OIG should be barred from “relitigating” its claims against ADC. This argument is so
absurd as to border upon being frivolous. ADC’s argument would mean HHSC-OIG could only
bring any given action against one provider, as res judicata (as ADC would apply it) would bar
HHSC-OIG from “relitigating” the claim against another unrelated, independent provider with a
4,122

distinguishable factual recor:

b. Collateral Estoppel

9 See Nagle, 767 S.W.2d at 694.

120 Joal, 250 S.W.3d at 86; Response at 3.

121 See Petitioner’s Motion for Summary Disposition [Docket #27], at 14-15.
122 See also Respondent’s Response, at 2.
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Collateral estoppel, or issue preclusion, bars the litigation of specific fact issues already
litigated in an earlier case.'” "A party seeking to assert the bar of collateral estoppel must
establish that (1) the facts sought to be litigated in the second action were fully and fairly
litigated in the first action; (2) those facts were essential to the judgment in the first action; and
(3) the parties were cast as adversaries in the first action."'** Collateral estoppel does not require
mutuality of interests, but the party against whom the doctrine is asserted must have been a party
to the first action, and the issue to be decided in the later suit must be identical to that decided in
the earlier suit.'” First of all, while the question of “ectopic eruption” was argued in Harlingen,
the evidentiary record certainly was not developed as fully as it was in this case. Indeed, the
ALlJs already has ruled that collateral estoppel is not appropriate in this instance.'?® While ADC
will likely argue (just as it did in its once-denied motion) that collateral estoppel would relieve
ADC “of the cost and vexation of relitigating these settled fact issues,” ADC has never litigated
the question of ectopic eruption before the present case as it was not a party to Harlingen,
regardless of whether it retained the same counsel.

In fact, there are several key differences between Judge Kilgore’s findings of fact in
Harlingen and the evidentiary record in this case, particularly with regard to the lack of
credibility the ALJs should assign to Dr. Orr, ADC’s only testifying expert witness and the man

Dr. Nazari admitted trained him on how to score HLD sheets. The following chart is instructive:

> Benson, 468 S.W.2d at 362 (Tex. 1971).
12‘5‘ Sysco Food Servs., Inc. v. Trapnell, 890 S.W.2d 796, 801 (Tex. 1994).

Id.
126 Respondent is mindful of Coalition of Cities for Reasonable Utility Rates v. Public Util. Comm’n of Texas, 798
S.W.2d 560 (Tex. 1990), cited by the ALJ for the proposition that “the doctrines of res judicata and collateral
estoppel may be applicable in administrative proceedings.” ALJ Order No. 5, May 3, 2013 [Docket # 55].
However, Coalition of Cities is clearly distinguishable in that it barred a public utility (Gulf States) from relitigating
the same facts to justify a rate increase before the PUC; in that case, the Court recognized the second action involved
“the same issues, subject matter, and parties or those in privity.” No such relationship exists here, nor does
Coalition of Cities overcome the soverign immunity as to estoppel and other affirmative defenses recognized in
Durham, decided three years later.
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Fact Finding or Evidence
Presented in Harlingen

Evidence Presented in this Case

Dr. Orr was the “Texas Medicaid
Dental Director” (HFD FOF No. 36);
or the “Medical Director for Medicaid
for the State of Texas.” (Orr Depo. in
HFD case, Apr. 3, 2012)

FACT: Dr. Orr was the dental director for the National
Heritage Insurance Company, an outside contractor
insurance company, and was never employed by the
State of Texas in connection with administering its
Medicaid program. 127

There is no evidence Dr. Orr had any role in
implementing any Medicaid policies related to
orthodontics during his tenure at NHIC.'*®

Dr. Orr is an “occlusion specialist”
(based on his sworn testimony that he
has a “specialty” in “occlusion”)
(HFD FOF No. 36)

FACT: “Occlusion” is not a specialty recognized in
Texas or by any dental accreditation entity.'” In
Harlingen, Dr. Orr testified he had a specialty in
occlusion and had completed a residency in “occlusion;”
in this case, he admitted his residency was only in
general dentistry.'*’

Dr. Orr is not an orthodontist, has no training in
orthodontics, has never practiced as an orthodontist, and
has never placed braces on any patient (Medicaid or
otherwise).131

Even Dr. Ornish, an orthodontics expert retained by
ADC (but who withdrew from testifying at the hearing),
admitted he had never heard the term ‘“occlusionist” in
his 45+ years of practicing orthodontics, and therefore
would not have ever relied on an “occlusionist” to
instruct him where to place a patient’s teeth.'*

Dr. Orr “personally approved or
disapproved every orthodontic
Medicaid prior authorization request
submitted” over the 9 years he was
the  “former Medicaid dental
director.” (HFD  Proposal for
Decision, at 17)

3

FACT: Dr. Orr admitted cases ‘“went through
orthodontically without my signature.  They just
automatically went through the system and came in
digitally.”'*

At the hearing, Dr. Orr testified he spent one hour on
each patient chart. However, in a January 31, 2007

127 Vol. 2 at 11-13, 98-99; see also Respondent’s Motion to Limit the Testimony of James W. Orr, DDS [Docket

#79], at 3-4.
128 Id

12 14., at 5-6.

B30vol. 2 at 231-32.
Blyol. 2 at 14, 158-60.

132 R-86, Deposition of Dr. Irwin Ornish, May 9, 2013, at 37.

3 vol. 2 at 232-33.
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Fact Finding or Evidence
Presented in Harlingen

Evidence Presented in this Case

email, Dr. Orr claimed he spent only one hour each day
during his tenure on prior authorization review.'**

If Dr. Orr were to be believed as to his “personal
review” of every prior authorization, he would have
spent only 77 seconds per patient file if he spent one
hour per day as he testified, or less than 10 minutes per
file if he worked all day doing nothing else but prior
authorization review.'> Either scenario is a far cry from
his sworn testimony to the ALJs that he spent one hour
per patient chart.

The other, more likely, interpretation of Dr. Orr’s
conflicting testimony is that he falsely represented to the
Harlingen court that he “personally approved or
disapproved every Medicaid prior authorization” request
for orthodontic treatment during his tenure at NHIC.

“There is no evidence in the record
indicating  that there exists a
widespread, non-Medicaid
understanding of the specifics of the
meaning of ectopic eruption among
orthodontic providers.” (HFD FOF
No. 28)

FACT: The overwhelming evidence in this case is that
“ectopic eruption” has a well-known meaning to dental
practitioners both within and outside the Medicaid
context. See Section III.A, infra. Even Dr. Orr admitted
he could never contend there were two definitions of
ectopic eruption (i.e., one for Medicaid patients and
another for non-Medicaid patients).'*

Dr. Orr’s views on ectopic eruption
were corroborated by HFD dentists
Teegardin and Villareal, both of
whom stated “they had been
consistently interpreting the term for
decades in a manner that resulted in
approval and reimbursement from the
state.” (HFD Proposal for Decision,
at 26-27).

FACT: Dr. Orr’s testimony simply was not credible in
this case — HHSC-OIG recalls Dr. Orr’s “dime
demonstration” on patient models and the stark contrast
in Dr. Orr’s opinions between his previous work in the
All Smiles case versus his opinions on behalf of ADC"

But Dr. Orr’s lack of credibility implicates much more than
his own opinions, as he personally trained Dr. Nazari and Dr.
Ornish on how to complete the HLD score sheet.'*®

B34 yol. 2 at 28-29, 103-04.
135 Vol. 2 at 233-34
136 yol. 2 at 96.

37 See, e.g., Vol. 2 at 59-66, 141-42 (revealing the falsity of Dr. Orr’s HLD scores through the “dime
demonstration” in the courtroom); 54-58, 67-74, 114-15, 131-32, 137-42 (showing the disparity in Dr. Orr’s scoring
methodology based on whether he was retained by the State — as he was in the All Smiles case — or by ADC).

138 vol. 4 at 137-38; R-86, Ornish Depo., at 25-26 (describing a “one-on-one” instruction session in which Dr. Orr
instructed him on how to complete an HLD score sheet).
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Fact Finding or Evidence
Presented in Harlingen

Evidence Presented in this Case

For that reason, the ALJs should give little weight to the
HLD scoring methodology employed by any of these
witnesses, as they are all based on Dr. Orr’s unscientific,
unreliable opinions.

Plaintiffs’ expert, Dr. Evans, had no
experience treating Medicaid patients
or any prior familiarity with the HLD
score sheet prior to his work (HFD
FOF No. 29)

FACT: At this hearing, HHSC-OIG presented the
testimony of Dr. Larry Tadlock, a board-certified
orthodontist and Assistant Clinical Professor at Baylor
College of Dentistry.

Dr. Tadlock has been an orthodontist since 1988; as a
clinical professor, he is responsible for supervising
patient care, teaching orthodontic residents, and
performing research on orthodontics. Furthermore, he is
one of only eight Directors of the American Board of
Orthodontics in the United States. As an ABO Director,
Dr. Tadlock is responsible for creating, writing, and
administering board certification exam for orthodontists.

Specific to his experience with Medicaid, Dr. Tadlock
has treated Medicaid patients who were accepted and
treated at Baylor. He estimates he has assessed “several
hundred” HLD score sheets for potential patients while
at Baylor."” ’

Only basis of payment hold was Dr.
Evans (HFD FOF No. 19)

FACT: In this case, HHSC-OIG imposed a payment
hold based upon the totality of the information gleaned
from a two-part investigation of ADC: (1) expert review
of patient files; and (2) field interviews of office staff,
patients, and family members of patients.  The
information gained from this investigation, including
facially-apparent scoring patterns and problems with
missing documentation and models required for prior
authorization, as well as the fact that ADC was already
the subject of two independent, discrete investigations,
served as the basis for imposition of the payment hold.
See Section II.C, supra.

No findings of fact or evidence in the
record of program violations other
than inflated HLD scores (e.g.,

FACT: In this case, HHSC-OIG presented undisputed
evidence that ADC committed program violations other
than inflated HLD score sheets. See Section IIL.B, infra.

39vol. 1 at 128-34.
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Fact Finding or Evidence Evidence Presented in this Case
Presented in Harlingen

inadequate recordkeeping, treating
underage patients, etc.). The evidence presented here also demonstrates
numerous ADC patients should not have qualified for
braces under even the most liberal accepted standard for
“ectopic eruption.” Id.

In sum, Dr. Orr is not a credible source, and his true colors were exposed through his live
testimony at the ADC hearing. Unfortunately, Judge Kilgore did not have the benefit of Dr.
Orr’s true background and lack of qualifications at the time of the Harlingen hearing.

Finally, the ALJs should reject the doctrine of collateral estoppel to the extent it should
not apply to the government. In United States v. Mendoza, the U.S. Supreme Court held that
nonmutual offensive collateral estoppel does not apply to the federal government, as it "would
substantially thwart the development of important questions of law by freezing the first final

1140

decision rendered on a particular legal issue. The same rationale applies here. In fact, the

Texas Supreme Court specifically held, “the State in its sovereign capacity, unlike ordinary

litigants, is not subject to the defenses of limitations, laches, or estoppel.”"*!

I11. HHSC-OIG’S ARGUMENT AND EVIDENCE
A. January 1, 2012 “Definition” of Ectopic Eruption—Change or Clarification

1. The Texas Medicaid Provider Procedures Manual (TMPPM) Does
Not Define or Redefine ‘“Ectopic Eruption”

The TMPPM is the Procedures Manual for Medicaid. Its primary purpose is to explain

what Medicaid covers and under what conditions providers will be paid for treating Medicaid

patients. And while the TMPPM does define several of the terms it uses to describe and limit the

140464 U.S. 154, 160, 162 (1984).
141 State v. Durham, 860 S.W.2d 63, 67 (Tex. 1993).
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Medicaid benefit, it does not define “ectopic eruption,” or any of the other conditions described

in the HLD index. Similarly, while the January 1, 2012 announcement did make some changes to

the Medicaid benefit, it did not define, redefine, or change the definition of ectopic eruption.
HHSC-OIG agrees with ADC that the TMPPM “serves as a comprehensive guide for

Texas Medicaid providers[.]”'** But ADC fails to acknowledge that the TMPPM is the “guide”

59143

for “information about Texas Medicaid benefits, policies, and procedures, not a medical text.

In the words of Dr. Orr, ADC’s expert, it provides guidance for “a payment fee system . . . not . .

55144

. a clinical system in dentistry or medicine. It does not, and could not, take the place of

medical education and tralining.145 As Dr. Orr admitted, a provider must use his or her “education

59146

and experience, as well as his or her “dental background,”147 to understand what terms like

“overjet” and “ectopic eruption” mean in the context of the HLD form.'**

Furthermore, while the TMPPM does define some of the terms it uses, when it does so, it

does so explicitly. For example:

e “The term emergency medical condition is defined as a medical condition manifesting
itself in acute symptoms of sufficient severity (including severe pain), such that the
absence of immediate medical attention could reasonably be expected to result in” serious
impairment or dysfunction;'*

e “Physician oversight is defined as ‘physician supervision of clients under the care of
home health agencies or hospices that require complex or multidisciplinary care
modalities.””"°

142 preface, R-14 at 1.

143 1

" Vol 2. at 150:18-21.

'Syol. 1 at 111:12-14 (Dr. Altenhoff explaining that providers are charged with understanding the Manual based on
their professional training); Vol 3 at 249:15-250:7 (testimony of Deputy Inspector General Jack Stick explaining the
same, and reasoning that if ““you read the orthodontic section, you wouldn’t know how to practice orthodontics”).
“0Vol. 2 at 128:24.

“71d. at 129:9-10.

S Dr. Orr also asserted that dentists “ought to know about” the “qualitative and quantitative” implications of the
term “dysfunctional” from studying orthodontics. /d. at 154:15-19.

149 R-14 at 4-7 (italics in original).

150 1d. at 4-9 (italics in original).
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e “A complaint is defined as any dissatisfaction expressed in writing by the provider, or on
behalf of that provider, concerning the Texas Medicaid Program.”"'

e “Pregnant women with a high-risk condition are defined as women who are pregnant and

have one or more high-risk medical and/or personal/psychosocial conditions during

5152
pregnancy.”"

e “Chemical dependency is defined as ‘meeting at least three of the diagnostic criteria for
psychoactive substance dependence’ in the [DSM IV.]"'>?

When the TMPPM defines words, including both medical and legal terms, it is explicit and
precise. Significantly, however, the TMPPM chapter on dental services did not define a single
term in the 2008 and 2009 editions; the 2010 and 2011 editions only defined the term “dental
home.”

ADC’s argument that the TMPPM nevertheless implicitly defines'™* — or redefines — the
medical term “ectopic eruption” defies both common sense and the basic rules of textual
interpretation: terms of art “shall have the meaning given by the experts in the particular trade,

. 155
subject matter, or art.”

Instead of defining “ectopic eruption,” the TMPPM uses the term — a
medical term of art — to instruct providers how to score the condition for prior-authorization
purposes.

This is confirmed by the fact that every use of “ectopic eruption” in the TMPPM occurs

in sections instructing providers “How to Score” the nine areas measured on the HLD index.'*®

BUId. at 6-9, 9-10, 7-21 (italics in original).

132 1d. at 12-2 (emphasis added).

133 1d. 17-2 (italics in original).

134 “Define” means “(1) to set forth the meaning of . . . (2) to fix or mark the limits of . . . “(3) to clarify in outline or
character[.]” The Merriam Webster Dictionary, 5th ed, paperback; compare Black’s Law Dictionary, 8th ed. (“1. To
state or explain explicitly. 2. To fix or establish (boundaries or limits). 3. To set forth the meaning of (a word or
phrase).”)

135 See TEX. GOV'T CODE ANN. § 312.002 (b) (discussing terms used in a statute); see also Turner v. Cross, 83 Tex.
218, 224 (1892) (discussing the “duty of a court” to interpret words “in the sense in which they are ordinarily
understood” or in accordance with their “peculiar meaning when applied to a given art or trade with reference to
which they are used”).

1% See, e.g., R-14 at 19-42 - 19-43 (explaining “How to Score” ectopic eruption on the HLD); see also R-15 at 19-
45-19-46 (listing ectopic eruption in the “How to Score” section); R-16 at CH-171 (same), CH-164 (instructing
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That the TMPPM does not define ectopic eruption is also confirmed by the fact it uses the

medical term “ectopic” outside of the orthodontics section, without defining it, to describe

benefits of the Medicaid program: in Section 36 of the 2008 TMPPM, the section concerning
physician services, it explains that procedures to treat the medical condition of ‘“ectopic
pregnancy” are covered by Medicaid."””’ The TMPPM therefore expects Medicaid providers,
comprised of specially trained and licensed healthcare personnel, to use their education and
medical background to understand what “ectopic pregnancy” and “ectopic eruption” are.'

Were ADC’s argument correct, the TMPPM’s “definition” of ectopic eruption would, by
Dr. Orr’s account, “[leave] room for any number — a limitless number of aberrations of positions
of teeth and ectopic eruption.”’™ In other words, it would not define anything at all. This
assertion defies both common sense and, in practice, the TMPPM, which limits comprehensive
orthodontics to cases of “severe handicapping malocclusion and other special medically
necessary circumstances[.]”'® As Dr. Kanaan explained, “handicapping” means “an extreme

59161

deviation from the norm, yet ADC used its “limitless” definition of ectopic eruption to

conclude and represent to the State that 61 of the 6362 patients in the sample had severe

providers to refer to the “How to Score” section “for information on how to score the HLD”); R-17 at CH-190-CH-
191 (listing ectopic eruption in the HLD section); see also Vol. 3 at 255:14-17 (Deputy Inspector General Jack Stick
explaining the same).

7R-14 36-48; R-15 at 36-41; R-16 at MD-148; R-17 at GN-42, MD-148.

18 See infra at TILA.2.; see also Vol. 2 at 84:23-24 (Dr. Orr agreeing that “ectopic” means “out of place” and
asserting that this meaning is common “in medicine all over”), id. at 84:25-85:6 (discussing ectopic pregnancy); see
also Vol. 1 at 144:1-9 (Dr. Tadlock comparing ectopic eruption with ectopic pregnancy).

9 vol. 2 at 127:22-24; see also id. at 148:23-149:2. Furthermore, were ADC correct, and if the Manual did define
“ectopic eruption” to mean ‘“an unusual pattern of eruption,” it could also be argued that when it uses the term
“ectopic pregnancy,” it means “‘an unusual pattern of pregnancy.” This is, of course, absurd.

160 R-14 at 19-36.

11 Vol. 3 at 101:5-8. Dr. Nazari defined “handicapping” to mean the same thing as “malocclusion,” making either
term superfluous, and rendering the phrase “severe handicapping malocclusion” all but meaningless. Vol. 4 at
144:17-145:2; see Astoria Federal Savings & Loan Ass’n v. Solimino, 501 U.S. 104, 112 (1991) (explaining that, if
possible, courts should not adopt interpretations that would render part of the statute superfluous).

12 ADC did not bill the State for comprehensive orthodontics in only two cases, Patients 9 and 10, but it did submit
a scored HLD representing that Patient 9 had 8 ectopic teeth. Patient 9, P-09-0003-0004; Patient 10, P-10-0005-P-
10-0006. ADC apparently realized these patients did not qualify for full banding, as they were under the age of 12
and had baby teeth at the time they presented for treatment. HHSC-OIG believes the HLD form was not scored for
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handicapping malocclusions;'® that is, that all of these had severely extreme deviations from the

l’lOI'I'Il.164

165 and it contradicts ADC’s assertion

This is, as Dr. Tadlock put it, “incomprehensible,
that the TMPPM re-defines ectopic eruption to mean an “unusual pattern of eruption.” Even
assuming for purposes of argument that the TMPPM did implicitly re-define this medical term of
art, ADC’s application of it renders the word “unusual” meaningless, as it used the so-called
definition to conclude that 62 of the 63 patients in the sample — and 100% of the patients treated
for comprehensive orthodontics — had not one, but at least six ectopic teeth. There is nothing

unusual about 100% of full-banding patients (or more than 96% the sample patients) having the

same orthodontic condition affect 50% of the eligible teeth in each patient’s mouth.'®

2. Medicaid Providers Are Required to Use Their Medical Education,
Background, Training, and Experience to Understand the Terms in
the Medicaid Manual

As Judge Seitzman acknowledged, ectopic eruption is a specific medical, dental, and

orthodontic term.'®’

While the TMPPM tells providers what is covered and how to bill, it
requires that they use their medical training and experience to diagnose and treat Medicaid

beneficiaries; it does not tell providers how to practice dentistry or orthodontics. '*®

patient 10, as only zeros are listed on the form, and because Dr. Kanaan testified that ADC’s assistants fill the zeros
in. P-10 at P-10-0005, Vol. 3 at 88:21-23.

1% Dr. Orr determined that 100% of the patients he scored qualified for Medicaid; of these, all but 8 qualified on the
basis of their ectopic eruption score.

164 Jd. at 178:2-5. “Deviations from the norm” are not unusual. See infra at III.A.2; see also R-54 (Dr. Tadlock’s
summary of scientific literature discussing the prevalence of malocclusion and ectopic eruption in a combined total
of 25,207 individuals).

' Vol. 1 at 174:10.

166 Furthermore, and as set out in more detail below at IILLA.3, none of these patients would have otherwise qualified
for comprehensive orthodontics absent their ectopic eruption score. (That is, none had 26 or more points on their
HLD sheet.)

'7Vol. 3 at 245:21.

1% Vol. 3 at 249:13-252:2. It, along with the provider agreement signed by ADC, also requires that providers treat
Medicaid patients in the same manner, by the same methods, and at the same level and quality as they treat the
general public. R-01 at R-01-0006.
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The TMPPM does not, for example, explain what the medical-dental condition of a
“cleft palate” is; providers are expected, by virtue of their medical and dental education and
training, to understand what is meant by “cleft palate.” What the TMPPM does, however, is
explain how conditions like cleft palate can be covered and billed under the Medicaid benefit.
The 2008 TMPPM,'® for example, only discusses cleft palate on five pages: TMPPM at 19-36
(some cleft palate conditions may be authorized without satisfying the HLD scoring
requirement); 19-37 (appliances used for the treatment of cleft palate must be billed using a
code; mixed-dentition cleft palate cases may be approved for comprehensive orthodontics); 19-
42 (instructing the provider on how and when to score a cleft palate on the HLD); 19-44 (HLD
form listing cleft palate as one of the “conditions observed” to be scored on the form); 36-142
(cleft-palate repair procedures performed by physicians do not require prior authorization). It
does not define or explain what cleft palate is because it expects the specially-trained provider to

already know.'”’

Dr. Kanaan affirmed as much, stating that he is familiar with the HLD
categories — including ectopic eruption — through his orthodontic training, and explaining that he
did not learn them from the TMPPM.'”!

The same is the case with respect to ectopic eruption: providers must use their dental
training to understand what the term means; the TMPPM only tells the provider how to score it

and under what conditions it will be reimbursed by Medicaid. And, contrary to ADC’s attempt to

argue otherwise, there is a clear dental understanding of the term:'’? it means eruption in the

'Y R-14.

"0 Dr. Orr at first asserted that the Manual defines cleft palate, Vol. 2 at 88, but later backtracked from this
statement. /d. at 88:25-89:2. He also said that the Manual defines overjet based on the language “Score the case
exactly as measured, then subtract 2mm (considered the norm), and enter the difference as the score.” Id. at 89:7-17.
At one point Dr. Kanaan also asserted that the Manual defines all 9 categories, Vol. 3 at 103:7-16, but he later
disagreed, saying these are only instructions, except for the language concerning ectopic eruption. Vol. 3 at 104:18.
' Id. at 104-105; 112:2-8.

"2 Indeed, when a provider asked Dr. Altenhoff about “ectopic eruption” in the TMPPM during a 2011 stakeholder
meeting, she stated that he should have understood the term using his dental background and, failing that, should
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17 . .
wrong place. * In Dr. Tadlock’s words, “you are not going into your own house, you are next
door, are two houses over, a street over . . . in the wrong place means it’s outside of the place

»17* This definition is set out in the William Proffit text

where it was planning to go.
Contemporary Orthodontics, the “Bible” of orthodontia according to Dr. Kanaan'” and a
standard text in orthodontic tralining.176 This definition has not changed.'”’

The Proffit text explains ectopic eruption — eruption in the wrong place — is caused by

malposition of a permanent tooth bud, and that it is most common in the maxillary first

59179

molars.'” “Ectopic eruption of other teeth is rare, but can result in transposition.

R-31A, upper and lower ectopically-erupted canines. (Images of non-ADC patients
provided by Dr. Tadlock)'®

In extreme cases, teeth ectopically erupt in sinus cavities, or through the side of the face.'!

consult Google. Vol. 1 at 109:25-110:9. Contra Harlingen Finding of Fact no. 28, P-74-01, which was explicitly
limited to the evidence in the record in that case.

' R-50.

7t Vol. 1 at 144:1-11.

" Vol. 3 at 14:25-15:1.

O Vol. 1 at 114:18-23.

Vol. 1 at 151:15-19; see also Vol. 3 at 13:18-19 (Dr. Kanaan asserting that Proffit did not change the definition of
ectopic eruption).

' R-50; Vol. 1 at 143:17-18, 144:13-15.

"7 Vol. 1 at 145:8-10; R-50.

180 See Vol. 1 at 149 for Dr. Tadlock’s description of this non-ADC patient’s condition. Compare photos of ADC
patients, included infra at pp. 54-56.

"' Id. at 146:3-8.
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R-31L, an ectopically-erupted upper left central incisor. (Image of non-ADC patients
provided by Dr. Tadlock)'®?

This dental phenomenon is discussed in scientific literature.'®? Importantly, all of the

articles in Dr. Tadlock’s literature survey describe ectopically erupted teeth as teeth that have

59184

erupted “in the wrong place. They also discuss ectopic eruption as a rare condition —

occurring in between 1.5 and 9 percent of the population185 — primarily affecting the first molars,

. 1
or else upper and then lower canines.'*®

Significantly, the scientific literature describes the frequency — the very low frequency —
of ectopic eruption occurring even once per patient. The frequency of the same exceedingly rare
condition occurring multiple times and/or bilaterally in the same patient is, in Dr. Tadlock’s

29187

expert opinion, “infinitesimally smaller.”" " The chance of 100% of the full-banding patients in a

182 1d. at 150 for Dr. Tadlock’s description of this image. Compare photos of ADC patients, included infra at pp. 54-
56.

183 Vol.1 at 152 (Dr. Tadlock explaining his literature search); see also Vol. 3 at 183:16-19 (Dr. Kanaan reading
from an article (Exhibit P-84) which prophetically stated: “Probably the most irritating issues surround the use of
the word ectopic. The ingenuity of dentists to stretch this word over never considered possibilities is incredible.”)

' Jd. at 153; accord Vol. 3 at 111-112 (Dr. Kanaan explaining that the only search result “defining” ectopic
eruption as “an unusual pattern of eruption” is the Texas Medicaid Manual, and explaining that he was not taught
that this is a “definition” of ectopic eruption in school or through his training).

3 Vol. 1 at 173:3-6; see also R-51 at 8 (Thilander article describing ectopic eruption as an “anomaly” that occurs in
1.5-1.6% of the sample population of 4724 patients).

'8 Vol. 1 at 153:22-24. The scientific literature also describes the prevalence of malocclusion: a large percentage of
children have “crooked” teeth; teeth do not ordinarily erupt straight. Id. at 157:20-24; R-54. Ectopic eruption may be
exceedingly rare, but rotated, crowded, or irregular teeth are not.

"7Vol. 1 at 174:16-17.

Respondent’s Post-Hearing Brief and Closing Argument; page 44.



sample having not only one instance of an exceedingly rare condition, but always at least 6

instances, 8 and always two or more bilateral instances, is “zero. It’s not possible.” 0

3. The January 1, 2012 Announcement Did Not Change the Definition of
“Ectopic Eruption”

That the TMPPM never defines “ectopic eruption” does not mean that HHSC cannot
clarify what it will or will not cover under the Medicaid benefit; that is precisely what it did in its

2.190

announcement of Benefit Changes Effective January 1, 201 While ADC correctly argues

that this document set out some explicit “changes” to the Medicaid benefit, it is incorrect in its
assertion that it changed the “definition” of ectopic eruption.191

The announcement sets out explicit changes to the Medicaid benefit on page one, stating
that “the following Texas Health Steps (THSteps) orthodontic services benefits will change for
Texas Medicaid.”'** The announcement then proceeds to list five changes to the benefit, stating,
for example, that ‘“Procedure code D8692 will be a new benefit of Texas Medicaid when
rendered by” specific providers. It concludes this section by stating that “These changes will not
affect prior authorization approvals for dates of service prior to January 1, 2012.” The
announcement then goes on to explain that prior authorizations will be temporarily suspended.

The rest of the announcement restates the information contained in the TMPPM,

including what services are covered and how they should be billed. It puts the above-listed

changes into context, but does not, however, purport make any further changes. At page 2, for

' Or at least 7 instances, in patients scored by Dr. Kanaan. See infra at X.
189 1d. at 174:1; R-49 (amended and resubmitted per the ALJs’ instructions).
190 P-78 (hereinafter “the announcement”). This is also the case with respect to the Medicaid Bulletin No. 241, P-81.
1 Vol. 1 at 94:16-23 (Dr. Altenhoff explaining this with regard to Medicaid Bulletin No. 241, P-81); Vol. 3 at
119%3:5—14 (Deputy Inspector General Jack Stick explaining the same in general).

P-78.
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example, it paraphrases the TMPPM’s authorization requirements, but includes the newly-

. . e . . 1
required modifier codes in the explanation.'”

Similarly, the announcement, like the TMPPM, also provides clarifying instructions for

194, 195 It

scoring the HL.D. states that “Ectopic eruption does not include teeth that are rotated or

teeth that are leaning or slanted especially when the enamel-gingival junction is within the long

axis of the alveolar ridge.”'® That this is a clarification in the instructions, not a “change” in

definition, is evident from the fact that the HLD instructions found in the TMPPM have always
prohibited scoring teeth within the long axis of the alveolar ridge as ectopic, using an example of
teeth that are “grossly out of the long axis of the alveolar ridge” to illustrate which teeth may be
scored as ectopically erupted.'®” In other words, by explaining that “teeth that are rotated or teeth

that are leaning or slanted” are not to be counted as ectopic “especially when . . . within the long

3 pggatl, 2.
194 p_78 at 8 (“the HLD index is to be scored as follows™).
195 For “Severe Traumatic Deviations,” for instance, the announcement states:

Refers to facial accidents only. Points cannot be awarded for congenital deformity. It does not include
traumatic occlusion for crossbite.

The previous TMPPMs contain similar language:

Refers to facial accidents only. Points cannot be awarded for congenital deformity. Severe traumatic
deviations do not include traumatic occlusions for crossbite.

R-14 at 19-42; R-15 at 19-45; R-16 at CH-171. R-17 at CH-191; 2012 TMPPM, excerpts attached as Attachment 4,
at CH-202. Notably, the TMPPM published after this announcement contains the instruction used in previous
versions of the TMPPM, not the language used in the announcement. 2013 TMPPM, excerpts attached as
Attachment 5 at CH-204. Clearly, the instructions on scoring “severe traumatic deviation” were not changed by the
announcement.

1% p_78 at 8 (emphasis added).

7 Indeed, during the hearing, Drs. Orr, Kanaan, and Nazari all justified some of their ectopic eruption scores by
asserting that the patient’s teeth are not within the alveolar ridge. See, e.g., Vol. 2 at 192:23-193:4 (Dr. Orr
discussing Patient 6); Vol. 3 at 124:22-23 (Dr. Kanaan); Vol. 4 at 109:20-25 (Dr. Nazari, discussing Patient 29).
They did not assert that teeth that were rotated, slanted, or leaning, but were within the ridge, were ectopic. But see
Vol. 4 at 103 (Dr. Nazari explaining, without reference to a specific case, that he thought rotated, slanted, and
leaning teeth could be ectopic, but not addressing their position within or grossly outside of the alveolar ridge.)
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axis of the alveolar ridge,” the announcement has not changed a thing; it has just clarified that
these teeth — teeth that are in the ridge — were always excluded from scoring.198
ADC nevertheless argues that the 2012 announcement “changed” the definition of

ectopic eruption. If this were the case, then teeth that were slanted, leaning, or rotated, but were

within the long axis of the alveolar ridge, could be scored as ectopic because they were not
explicitly excluded until 2012. ADC fails to acknowledge that this argument would render the
TMPPM’s long-standing example of ectopic eruption, teeth that are “grossly out of the long axis
of the alveolar ridge,” pointless.'””

This is not the case. As both Dr. Altenhoff and Mr. Stick explained, instead of changing
the definition of ectopic eruption, the 2012 announcement and bulletin clarified the fact that

providers are not to score teeth that are slanted, leaning, or rotated as ectopic.zo0

B. Failure to Maintain Records, Models, or Other Documentation

As set out in greater detail above, HHSC-OIG may impose a payment hold based on
prima facie evidence that a provider failed to maintain records for the period of time required by
the rules applicable to him/her, and/or that the provider failed to provide the same to HHSC-OIG
upon request.201 Dentists are required to make and maintain these records for a minimum of 5
years. ADC failed to maintain or provide HHSC-OIG with these records in 23 instances in 21

different patient charts.

198 Expressio unius est exclusio alterius. If teeth that are grossly out of the long axis of the alveolar ridge are
examples of ectopically erupted teeth, teeth that are not grossly out of the long axis are not ectopically erupted.

1% The same argument supports the conclusion that Finding of Fact no. 32 in the Harlingen Family Dentistry case is
incorrect. P-74.01 at p. 24. This finding of fact states that the Manual’s “definition of ectopic eruption was amended
to exclude teeth that are rotated or teeth that are leaning or slanted, especially when . . . within the long axis of the
alveolar ridge.” As set out above, these teeth were always excluded from the instructions on how to score ectopic
eruption on an HLD; the 2012 “amendment” may have added text to the Manual, but it only clarified what was
already there.

*Vol. 1 at 94:16-23; Vol. 3 at 193:5-194:1.

' 1 TEX. ADMIN. CODE § 371.1617(2)(A), (5)(A), (5)(G) (2005).
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1. Missing Extraction Requests

The TMPPM specifies that patients with mixed dentition — both baby and adult teeth — do
NOT qualify for comprehensive orthodontics under the Medicaid program unless the treatment
plan includes extractions of remaining primary teeth, or in cases of cleft palate.”*> The 2008
TMPPM, for instance, lists specific procedure codes for extractions at page 19-29, including
D7140.

During the hearing in this case, Dr. Nazari conceded that the records he provided to
HHSC-OIG for four out of 63 patients were missing extraction requests: Patients 15, 23, 56,
60.2%° Dr. Nazari explained that in some cases, ADC performs extractions in the office, and then

“write on the — in the notes.”***

If the extractions are performed elsewhere, referral notes are
documented in the chart on a slip with the ADC logo and phone number, among other
information.*”

ADC'’s records show that ADC submitted HLDs, prior authorization requests, and claims
for payment for comprehensive orthodontics for patients with both baby and adult teeth, yet the
records they provided to HHSC-OIG for this investigation are devoid of any extraction request

for these patients. Patient 15, for example, has both baby and adult teeth,206

yet extractions were
never requested or apparently done according to the treatment plan for this patient.*”’

Likewise, Patient 56 was 9 years old at the time she started treatment at ADC in 2009;

her chart indicates that she still had baby teeth at the time of treatment, yet her treatment plan

2022008 and 2009 TMPPM, R-14 and R-15 at 19-37.

% Vol. 4 at 55-57.

**Vol. 4 at 55:10-11.

% Id. at 55:13-17.

209 p_15 at P-15-0016.

27 Id. at P-15-0010-001 1, -0014 (ADC’s internal “Treatment Plan); P-15-0015-0017 (ADC’s treatment notes); P-
15-0023, -0024 (Mandatory Prior Authorization Request Forms, including ‘“Proposed Treatment Plan,” submitted to
TMHP).
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does not document extractions. 2*® Patient 60 also had primary teeth at the time she started
treatment at ADC; her treatment plan did not include extractions.?”

This constitutes prima facie evidence — the minimum quantum of evidence necessary to
support a rational inference that the allegation of fact is true — that ADC committed program
violations by failing to maintain the extraction request and treatment records in violation of 1
TEX. ADMIN CODE §§ 371.1617(2)(A) and (5)(G). Alternatively, it constitutes prima facie
evidence that ADC committed program violations by requesting reimbursement for the treatment
of patients who were explicitly ineligible to receive full banding according to 2008 TMPPM 19-
37 (i.e., non-reimbursable services), in violation of 1 TEX. ADMIN. CODE §371.1617(1)(K).

For Patient 23, ADC’s records show that extraction of the patient’s “upper 5s” were
required for treatment, according to the HLD form submitted to the State.?'" According to the
patient record, however, the only extractions performed were extractions of the “upper 4s,” not
the upper 5s.*'' Similarly, for Patients 50 and 52, the records indicate that extractions were
requested, but not performed.212 This constitutes prima facie evidence that ADC failed to make
or maintain or provide HHSC-OIG with the required treatment records in these patients’ chart in

violation of 1 TEX. ADMIN. CODE §§ 371.1617(2)(A) and (5)(G).

2. Missing HLD Forms

2% p-56 at P-56-0016.

299 p_60 at P-60-0004 (Mandatory Prior Authorization form); P-60-0011-12 (ADC'’s internal treatment notes).

*19 p-23 at P-23-0003.

*!' P-23 at P-23-0001.

12 p_50 at P-50-0001 (HLD form indicating extractions required), P50-0002 (requesting authorization to extract 4
teeth under the code D7140), P50-0020 (granting authorization for extraction code D7140 for teeth 5, 12, 21, 28); P-
52 at P-52-0017 (HLD form indicating retained upper canines needed to be extracted), compare P-52-0016 (prior
authorization request certifying that all primary teeth have exfoliated, despite the HLD indicating primary teeth have
been retained). Dr. Nazari did not discuss these patients during the hearing.
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Dentists and orthodontists are required to keep patient diagnosis and treatment records,
including HLD forms,*"? among others; Medicaid providers are required to keep additional
records necessary to verify that services were, for instance, necessary and rendered. As explained
above, it is a program violation to fail to provide documents to HHSC-OIG; the fact that the
document may exist somewhere has no bearing on the question of whether it was provided to
HHSC-OIG as required by Medicaid rules.

The record in this case is clear, and ADC conceded that the charts provided to HHSC-
OIG for Patients 25, 44, 48, 51, and 53°'* did not contain HLD forms.”"’

ADC argued, essentially, “no harm, no foul:” although some HLD forms were not
provided to HHSC-OIG during its investigation leading up to the payment hold, there was no
program violation because the forms did actually exist, were provided to TMHP, and were filed

. ) 216, 217
as exhibits in this case.”

This argument is without merit. The issue is not whether the
records existed at one point, or whether ADC was able to locate them outside of the patient chart
and then file them as exhibits in this case over a year after they were requested by HHSC-OIG.
Instead, the issue is the uncontested fact that ADC failed to provide the HLD forms to HHSC-
OIG as required by Medicaid rules. This constitutes prima facie evidence of program violations

in violation of 1 TEX. ADMIN. CODE §371.1617 (2)(A).

3. Missing Models

*'yol 1 at 80:4-10 (Dr. Altenhoff explaining that patient charts need to contain HLD forms).

*!* Petitioner’s Exhibit 53 contains a blank HLD form. P-53-0009.

213 yol. 4 at 19 lines 16-17 (“I turned in whatever we had”); see also Vol. 4 at 39:18-21 (same); 20 at lines 12-16
(Dr. Nazari admitting that the chart for Patient 25 was missing the HLD form); 23 at lines 13-18 (Dr. Nazari
admitting the same for Patients 44, 48, 51, 53); 26 lines 8-10 (same).

216 See, e.g., Vol. 4 at p. 20:22-23; id. at p. 88:1-4..

2'7 When cross-examining Dr. Tadlock, ADC incorrectly implied the HLD forms at issue were provided to HHSC-
OIG in the patient charts, but that HHSC-OIG neglected to give them to Dr. Tadlock. Vol 1 at 225-227. ADC also
asked him to change his testimony to state — incorrectly — that there are no missing HLD sheets. Vol 1 at 227:3-9.
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ADC conceded that it did not provide dental models for Patients 1, 4, 13, 22,2832, 43,

220

45, 48.2" For 4 patient charts, the records are silent as to models. For 4 other patients in the

sample, the charts indicate that models were made, but not maintained: charts for Patients 1, 32,

221

43, and 48 contain progress notes indicating that study models were made.”" Patient 32’s chart

also contains a lab slip ordering models.**

This is a program violation. As ADC acknowledged,” while models were not required
to be made by ADC under the TMPPM in all cases, when they were made as part of a patient’s
dental record, Board and Medicaid rules require that they be maintained for at least five years,224
and Medicaid rules require that providers comply with, inter alia, “statutes or standards
governing occupations[.]”**> ADC’s failure to comply with these rules constitutes prima facie
evidence that it committed program violations in violation of 1 TEX. ADMIN. CODE §§ 371.1617
(2)(A) and (5)(G).

4. Missing Treatment Card/Date of Service
As Dr. Altenhoff explained, providers are required to maintain their treatment notes, or

“charting,” to identify how the child presented and any changes that occurred in the course of his

22 . . . . .
or her treatment.””® These records are also necessary “to verify specific deliveries, medical

2% patient 22 was mistakenly identified as Patient 2 in the hearing transcript. Vol. 4 at 41:16.

" Vol. 4 at 40-43.

*20 p-04; P-13; P-22; P-45.

21 P-01 at P-01-0011(*“Ortho Exam —SM;” “SM” means “Study Models”); P-32 at P-32-0001(internal treatment
notes with a check next to “models” indicating that models were made); P-43 at P-43-0001 and P43-0011 (same); P-
48 at P-48-0004 (same).

222 p_32 at P-32-0002 (lab slip for “SM,” study models).

3 Vol. 4 at 42:23-43:3 (Dr. Nazari admitting he was required to maintain the molds under Board rules but failed to
do so).

224 22 TEX. ADMIN. CODE §108.8(a), (b); R-14 at 1-8 (TMPPM explaining that “documents and claims must be
retained for a minimum period of five years from the date of service”), id. at 19-8 (specifying that dental
documentation must be maintained “in the client’s record” for a period of five years).

25 1 TEX. ADMIN. CODE §371.1617(5)(G).

2°Vol. 1 at 80.
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227
72" Board rules

necessity, medical appropriateness, and . . . services furnished under [Medicaid.]
specify that dental records must in all cases include, among other things, the date of visit, reason
for wvisit, and vital signs; further, when services are rendered, records must include
documentation of “findings and charting of clinical and radiographic oral examination[.]”***
Medicaid rules mandate that they include documentation of the services provided, including “all
pertinent information regarding the patient’s condition to substantiate the need and medical
necessity for the services.””* Board rules require that these be maintained by the provider for at
least 5 yealrs,230 and Medicaid rules require that they be provided to HHSC-OIG upon request.”’
The charts for Patients 2, 4, 5, 6, 7, and 8 are devoid of any documentation that ADC
doctors clinically examined and diagnosed the patients, save for the HLD score sheets.* ? That
the records contain tracings and x-rays does not suffice, and the fact that some of these patients
did not ultimately get braces™” is of no moment: ADC admitted to Judge Seitzman that even
charts for patients who did not receive braces would contain initial visit documentation.* The
six patient charts listed above, however, do not contain this required documentation, and this
constitutes prima facie evidence that ADC committed program violations in violation of 1 TEX.

ADMIN. CODE §§ 371.1617(2)(A) and (5)(G).

S. Missing Pre-Treatment X-Rays

2271 TEX. ADMIN. CODE §371.1617(2)(A)(i); see also R-14 at 19-7 (stating that Medicaid patients “must receive . . .
Only the treatment required to address documented medical necessity that meets professionally recognized standards
of health care as recognized by the TSBDE.” (emphasis added)).

228 22 TEX. ADMIN. CODE §108.8(b), (c).

29 R-14 at 1-12.

20 1d. at (a), (b).

211 TEX. ADMIN. CODE §371.1617(2)(A).

B2yol. 4 at 49-53. ADC contends that HLD score sheets are not related to diagnosis. Vol. 3 at 16:23-24, id. at 22:6-
12. But see Vol. 3 at 16:14.

233 ADC stated that the six patients at issue here did not return for braces. Vol. 4 at 77:13-23.

B4 1d. at 128:12-129:1; compare P-23 at P-23-0001 (which ADC explained would document the initial visit, Vol. 4
at 132:24-45, 135:22-24, 136:14-19) with the charts for Patients 2, 4, 5, 6, 7, 8, which do not contain this kind of
documentation.

Respondent’s Post-Hearing Brief and Closing Argument; page 52.



The TMPPM requires that providers make and submit pre-treatment x-rays to TMHP. >

As Dr. Altenhoff explained, these pre-treatment x-rays are also required to be maintained in the

patient file. >

ADC conceded that the charts for Patients 22%7

and 48 do not contain pre-treatment X-
rays.238 Once again, ADC argued that although it neglected to provide the x-rays to HHSC-OIG

in violation of §371.1617(2)(A), “that does not mean that [they] never existed.” As explained in

Section III.B.2, supra, however, this argument is without merit. The fact that the two patient
charts ADC provided to HHSC-OIG do not contain pre-treatment x-rays is prima facie evidence
that ADC committed program violations in violation of 1 TEX. ADMIN. CODE §§371.1617(2)(A)
and (5)(G).

C. Credible Allegations of Fraud

As discussed in further detail supra in Section II.C, credible allegations of fraud are those
that have been verified by the State, and may come from sources that include patterns identified

through provider audits and law enforcement investigations.239

To be clear, these allegations
need only contain “indicia of reliability,” which courts have held to be sufficient to support a
“reasonable suspicion,” a standard of proof even lower than “prima facie” evidence. In this case,

HHSC-OIG opened an investigation into ADC’s orthodontic practice, and obtained a random

sample of 63 patient charts to audit.

5 R-14 at 19-37 (“Requests for orthodontic services must be accompanied by” certain documentation, including x-
rays).

20 yol. 1 at 80:2-3; see also 22 TEX. ADMIN. CODE §108.8(a), (c)(2) (listing radiographs as a component of dental
records that must be maintained, and specifically noting that documentation of radiographs, and findings deduced
from them, must be included in the patient record).

27 The chart for Patient 22 contains x-rays taken during and after treatment. Vol. 4 at 45:4-14.

8 Vol. 4 at 44:18-20; id. at 45:21-25.

> 42 C.FR. § 4552 (2011).
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HHSC-OIG’s investigation revealed that ADC sought prior authorization for
comprehensive orthodontics in 61 of the 63 cases in the sample.240 As set out above at IILLA,
ectopic eruptions are very rare conditions, and rarer still are cases with multiple or bilaterally
ectopic teeth. Indeed, ectopic eruptions are so rare that Dr. Kanaan has never treated a private-
pay patient for a single ectopically-erupted tooth; he does not even use the concept in treating his
private-pay patients.”*' The patient charts obtained and audited by HHSC-OIG, however, showed

that ADC nevertheless certified that every single one of these 61 patients had six or more

ectopically-erupted teeth.”** ADC scored 50% or more of the allowable teeth as ectopic on each
and every sample HLD they submitted for comprehensive orthodontics authorization. In Dr.

.. . . . 24
Tadlock’s expert opinion, these ectopic eruption scores were false and misrepresented. 3

Pre-treatment intra-oral photos of ADC Patient 1, P-01-0001. Dr. Tadlock concluded that “[t]his patient’s

occlusion is near perfect. . . . it might qualify as passing the certification process from the American Board of
9724

Orthodonti[cs].
See definitions/instructions ta scare (p page) x5 = W
QOpen Bite in mm. @
See definitions/instructions to score (previous page) x4 =
Ectopic Eruption (Anteriors Only) Z‘ 2
Reminder: Points cannot be awarded on the same arch \ _ I
for Ectapic Enuption and Crowding AR AR Each tooth x3 -
Anterlor Crowding w
10 puint maximum total for both arches gcombined Max. Mand. = 5 pis.each arch = ht

ADC’s HLD score sheet representing that Patient 1 has 8 ectopic teeth. P-01-0013.

240 ADC submitted HLD forms for all 63, however, and scored 62 of the 63. See supra at n.175.

! Vol. 3 at 96:6-9. Dr. Kanaan also testified that he does not diagnose Medicaid and private-pay patients
differently. Id. at 17:22-25. Dr. Kanaan even testified that the very same mouth that has ectopically-erupted teeth
for Medicaid purposes is a prime example — the very example he uses on his other practice’s website — of crowding.
Vol. 3 at 20:25-21:1 (the photo on his website is an example of crowding), 21:5-20 (explaining that the photo is of
ADC’s Medicaid patient), 22:24-23:3 (stating that he scored this patient as ectopic).

221 jkewise for Patient 9, which ADC submitted for limited orthodontics but represented had 24 ectopic teeth. P-09
at P-09-0003-0004.

*Vol. 1 at 176:14-20, 177:1-16

#Vol. 1 at 158:18-23. Compare photos of true ectopic eruptions, included supra at pp. 43-44.
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Pre-treatment intra-oral photos of ADC Patient 6. P-06-0003. Compare photos of true ectopic eruptions,
included )supra at pp. 43-44.

Ectopic Eruption (Anteriors Ony) L0

Reminder: Points cannot be awardeq T W
for Ectopic Euption and Cm";,” on the same arch 2
Anterior Crowding

\z Each tooth x3 w
S W oy
= 5 pis.each arch

—_— I

ADC’s HLD score sheet representing that Patient 6 has 8 ectopic teeth. P-06-0001.%*

These verified findings are reliable; they were obtained from HHSC-OIG’s audit of
information contained in ADC’s own records. They are more than sufficient to support a credible
allegation of fraud and willful misrepresentation, and they justify HHSC-OIG’s imposition of a
payment hold pending further investigation.

HHSC-OIG had more than these findings, though. ADC’s own records reveal that its
pattern and practice was to qualify patients for Medicaid-covered comprehensive orthodontics
based almost entirely on ectopic eruption.246 Indeed, not a single one of the patients in the sample
was eligible for Medicaid-covered comprehensive orthodontics without ADC’s score for ectopic

eruption: excluding those ectopic eruption scores, ADC’s sample HLD scores ranged from 0 (9

5 This patient does not have a single ectopic tooth according to Dr. Tadlock, and does not suffer from a severe
handicapping malocclusion. Vol. 1 at 160:14-24.

6 See Vol. 1 at 177:4-8 (Dr. Tadlock explaining “it was [ADC’s] score of ectopic teeth that put all of those patients
over 26”). During the hearing, ADC attempted to argue that its orthodontic patient population was “filtered,” and
that its pattern was explained by the fact it treated the more severe cases. See, e.g., Vol. 3 at 140:8-18. As Dr.
Tadlock explained, Baylor also has a “filter,” which intentionally operates to screen out all but the most “difficult”
cases of malocclusion. Vol. 1 at 130:16-20. But even when selecting for only the most severe cases, Baylor was only
able to certify approximately 25 out of 700 Medicaid patients as meeting 26 points on the HLD form. Id. at 131:1-2.
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patients) to 19 (1 patient).247

Further, even assuming that each of these patients had not one, but
two instances of the very rare phenomena of ectopic eruption in their anterior teeth, they still
would not have been eligible for Medicaid-covered comprehensive orthodontics, as they could
not achieve the qualifying score of 26.2*® This is “reliable” indicia of fraud: as Judge Kilgore

noted in dicta in Harlingen, “[i]f, indeed, 99 percent of the sample cases reviewed were

ineligible for Medicaid coverage, this could be circumstantial evidence of fraud.”**

P-01023

Pre-treatment intra-oral photos of ADC Patient 59, P-59-0018.2° Compare photos of true ectopic eruptions,
included supra at pp. 43-44.

= W
definitior uctions to scome (previous page) : x4
(Anteriors Only) i =% 39
 Relpicer Poits cannct bo owarted on the same &1 —5] | (5 esonwomid -
Anterior Gr ; ng ) ) @
l 10ip infmuimuntutalforbomambnsmhm Max. Mand. 5 pts.each arch s @

ADC’s HLD score sheet representing that Patient 59 has 10 ectopic teeth. P-59-0017.

Further analysis of ADC’s charts revealed that not only was it ADC’s pattern and practice
to qualify each and every sample patient for comprehensive orthodontics based almost entirely

on inflated or falsified ectopic eruption scores, but also that Dr. Kanaan had a remarkable pattern

7 According to ADC’s own expert, Dr. Orr, who himself used a “limitless” definition of ectopic eruption, only 8
patients could have qualified for comprehensive orthodontics absent his ectopic eruption scores. See P-73-02, P-73-
07, P-73-08, P-73-15 (note, however, that this patient was under age 12 with baby teeth, so ineligible for
comprehensive orthodontics), P-73-28, P-73-32, P-73-45, P-73-63.

*® That is not to say that all of these patients could never have received Medicaid-covered comprehensive
orthodontic treatment. In lieu of a qualifying score of 26 on the HLD, providers have always had the option to
submit a narrative to TMHP explaining why the patient nevertheless needs braces to correct a severe handicapping
malocclusion. See Vol. 1 at 72:21-73:4 (Dr. Altenhoff explaining this policy); Vol. 4 at 70:13-19 (Dr. Nazari stating
that “If you cannot achieve. . . 26 points, send a narrative for this patients to be . . . considered.”) ADC chose not to
do this a single time with respect to the patients at issue in this case.

9 pP-74-01 at 25. HHSC-OIG’s expert, Dr. Tadlock, would have qualified one patient for treatment based on an
HLD score above 26. R-11 at R-11-0015; R-49. In Dr. Tadlock’s expert opinion, however, this patient did not have
any ectopically erupted teeth. R-11-0015.

29 Compare nearly identical post-treatment photos for this patient. P-59-0021.
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of his own: he scored 27 of the 63 patients in the sample,251 and out of these, 100% had 7 or

h.252

more ectopic teet Further, out of these 27 patients, he scored 23 as having 8 ectopic teeth —

the same 8 ectopic teeth — the upper and lower central and lateral incisors.”® This represents

approximately 85% of his patients in the sample. Only one of Dr. Kanaan’s sample patients did

not have all four upper and lower incisors scored as ectopic;>" all of the others had at least these

same eight teeth scored as ectopic. That is, Dr. Kanaan and ADC represented to the State that

over 96% of his patients in the sample had at least 8 ectopic teeth in common.”

Excerpt from summary of Dr. Kanaan’s HLD scores, R-83.

It is “not possible” to observe this pattern and frequency in nature,” % and the fact that
ADC represented to the State that it did constitutes reliable, verified indicia that ADC knowingly

and fraudulently misrepresented the severity of all of its full banding patients’ dental conditions.

B ADC submitted two HLD forms for Patient 34, meaning Dr. Kanaan scored 28 HLD forms total. P-64-34. This
also includes Patient 9, who was scored as having 8 ectopic teeth. This HLD form was submitted to TMHP
notwithstanding the fact that ADC requested prior authorization for interceptive treatment, or limited orthodontics,
not comprehensive orthodontics.
2 Vol. 3 at 97:5-8. Every single one of Dr. Kanaan’s patients in the sample had ectopic upper and lower central
incisors|, and lower lateral incisors, represented on the HLD score sheets and R-83 as follows:

1]1

21]12
See also Vol. 1 at 177:17-22 (Dr. Tadlock explaining ADC’s overall pattern of scoring the upper and lower incisors
in “almost every patient”).
23 R-83; Vol. 3 at 43-70. Represented as

% Patient 37 was scored as having 7 ectopic teeth, not 8. All others had 8 or more. R-83.

3 This is also 96% of the HLD forms he completed (27/28).

26 Vol. 1 at 175:1; see supra at p. 45. Or, to use Dr. Orr’s less scientific explanation, “apples and oranges, every
case is different. It would be real simple if they were all the same.” Vol. 2 at 67:14-16. Yet ADC’s records show that
to ADC, they were all the same, at least as far as ectopic eruption is concerned. That explains how they “could just
crank them out.” Id.
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This is a sufficiently credible allegation of fraud to mandate a payment hold pending further
investigation.”’

Furthermore, once the allegations of fraud were verified and HHSC-OIG initiated a
payment hold as required under 42 C.F.R. § 455.23(a)(1), HHSC-OIG was required to refer this
case to MECU.”® Because the MFCU accepted the fraud referral for investigation, the payment
hold “may be continued until such time as the investigation and any associated enforcement
proceedings are completed.”25 ’

As set out above, HHSC-OIG has shown that the evidence it relied on in imposing the
hold — and the evidence that justifies maintaining the hold pending further investigation — is
relevant, credible, and material to the issues of both fraud and willful misrepresentation.260

D. False Statement or Omissions

The same facts that demonstrate that ADC fraudulently and willfully misrepresented the
condition of their patients, supra at Section III.A and C, also constitute prima facie evidence that
ADC submitted false statements or omitted pertinent information on claims and bills in violation

of 1 TEX. ADMIN. CODE §§ 371.1617 (1)(A)-(C) and (I).

1. Prior Authorization

Prior authorization requests are used by providers to claim and determine the right to
payment under the Medicaid program.”®' They request authorization to provide services and
claim payment under certain procedure codes, which, according to the TMPPM, may only be

submitted for authorization and billed under very limited circumstances.”®® The code used to

*7 See supra at Sections ILA. and ILE. (discussing the mandatory requirement to impose a payment hold pending
investigations of credible allegations of fraud).

2842 C.F.R. §455.23(d)(1)(ii) (2011); see also supra at Section ILA.

2 1d. at § 455.23 (d)(3). MECU continues to investigate ADC for fraud. Attachment 1.

260 TEx. HUMAN RES. CODE § 32.0291(c).

1 Supra at Section LA.1.

262 1y
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request authorization and to bill for comprehensive orthodontic treatment is D8080, and the use
of this code, together with the HLD form, represents that the provider has determined the patient
qualifies for comprehensive orthodontics under the Medicaid benefit.

ADC submitted prior authorization requests for comprehensive orthodontics under the
code D80SO for 61 out of the 63 patients in the sample. By virtue of so doing, ADC represented
that these 61 patients qualified for full banding, when, for all of the reasons specified above at
Section III.C, they did not. These D8080 codes were, accordingly, false statements that
misrepresented the patients’ eligibility for Medicaid-covered comprehensive orthodontics.
ADC’s submission of these codes on prior authorization forms for the purpose of receiving
payment constitutes prima facie evidence that ADC committed program violations in violation of
1 TEX. ADMIN. CODE §§ 371.1617 (1)(A)-(C) and (I).

2. HLD Scoring

Providers must submit HLD forms along with prior authorization requests for
comprehensive orthodontics cases. The patient must score 26 or more points for Medicaid to
cover full banding. In this case, ADC submitted falsified HLD forms for 62 out of the 63 patients
in the sample, even though they were required for only 61 of the cases.

As discussed in greater detail supra at Sections III.A and C, HHSC-OIG has established
by prima facie evidence that each of these 62 HLD forms contained false statements and
misrepresentations, as each one fraudulently misrepresented the patient’s ectopic eruption score.
Sixty-two of them did so to claim payment under the Medicaid program, and 61 did so to obtain

greater compensation than ADC was legally entitled to receive, as well as to meet prior
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authorization requirements. ADC knew or should have known that all 62 completed HLD forms
contained statements were false, but nevertheless submitted them to TMHP.2%

E. Payment for Services and Items Not Reimbursable

The TMPPM limits Medicaid coverage for orthodontic services to cases that meet

264

defined criteria, as described supra at Section I.LA.”" It is a program violation to submit claims

for reimbursement for items and services that are excluded from the Medicaid benefit.2®

1. Underage Patients

For all years applicable to this case, the TMPPM limited comprehensive orthodontic
treatment (D8080) to patients “who are 12 years of age and older or clients who have exfoliated
all primary dentition.”**

In this case, ADC sought and received reimbursement for comprehensive orthodontic
treatment performed on three patients who were, at the start of treatment, under age 12 and who
had not exfoliated all primary dentition (i.e., they still had baby teeth).”®’ Patient 15 was born in
1999; ADC submitted a prior authorization request for comprehensive orthodontics on behalf of

this patient in 2008.2%% Patient 56 was also born in 1999; ADC submitted a prior authorization

request for comprehensive orthodontics on behalf of this patient in 2009.%* Patient 60 was also

% Some of these HLD forms, by ADC’s own account, also omitted pertinent information. During the hearing, for
instance, Dr. Nazari argued that while he “could have scored all” of a patient’s teeth as ectopic, “there wasn’t any
need . . . we reached 26.” Vol. 4 at 113:18-20 (regarding Patient 14). See also Vol. 3 at 180:5-10 (Dr. Kanaan
arguing he could have scored a patient’s canine as ectopic, but did not). So, even though the TMPPM clearly
explains that a score of 26 points is the “minimum score” required for banding approval, ADC apparently
determined that, at least in some cases, it need not score the patient’s mouth completely or accurately, so long as it
reached 26 points.

> See also Vol. 1 at 28-29:1, 58:14-62, 71:7-12.

265 1 TEX. ADMIN. CODE §§371.1617(1)(K), (5)(A), (G).

*%°R-14 at 19-38; R-15 at 19-39; R-16 at CH-165; R-17 at CH-184.

*7Vol. 4 at 61:14-18. Dr. Nazari argued that he was allowed to treat a patient under 12 in 2008. Vol. 4 at 62:21-25;
id. at 63:14-64:18 (confusing the age restriction applicable in all relevant years with the subsequently-added
certification that the patient has lost all baby teeth). This is incorrect; the 2008 TMPPM explicitly prohibits treating
a patient under 12 with comprehensive orthodontics unless the patient has lost all of her baby teeth. R-14 at 19-38.
2% p-15 at P-15-0023.

%% P-56 at P-56-0015.
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born in 1999, and ADC also submitted a prior authorization request on behalf of this patient in
2009.77° Each of these patients also had baby teeth.””! This constitutes prima facie evidence that
ADC submitted requests for and received reimbursement for the unreimbursable service of
placing full braces on patients under 12 who still had baby teeth, in violation of 1 TEX. ADMIN.
CODE §§ 371.1617(1)(K) and (5)(G).*”

2. Patients Who Did Not Qualify

As described above at Section III.C , none of ADC’s full-banding patients qualified for
Medicaid-covered comprehensive orthodontics absent ADC’s fraudulently inflated and
misrepresented ectopic eruption scores. Further, in Dr. Tadlock’s expert opinion, only one of the
63 patients had a qualifying HLD score, but this patient was under age, and therefore did not
qualify for comprehensive orthodontics. > Accordingly, none of the 61 comprehensive banding
patients in the sample qualified.

ADC’s submission of prior authorization and HLD forms for these 61 unqualified
patients constitutes prima facie evidence of program violations in violation of 1 TEX. ADMIN.
CoDE §§ 371.1617(1)(K), (5)(A), and (5)(G).

F. Level of Payment Hold

1. Appropriateness of the 100 Percent Payment Hold

770 p_60 at P-60-0004. The prior authorization request in this patient file is a pre-printed form without a date. The
other treatment-initiating files in the chart, however, are dated 2009. Id. at P-60-0001.

*’ See P-15-0016; P-56-0015; P-60-0003.

> That TMHP authorized the treatment does not absolve the ADC from the fact that it requested and received
reimbursement for services that were not reimbursable under the explicit terms of the Medicaid Manual. ADC could
have submitted a narrative setting out the condition of the patient and asking TMHP to grant an exception to the
rule, R-14 at 19-43, but chose not to do so.

3 Dr. Tadlock would have submitted this case for prior authorization, but not on the basis of any ectopically-
erupted teeth. R-11 at R-11-0015; R-49.
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The payment hold should be maintained at 100%, the percentage required under the
Affordable Care Act.”™ Importantly, a 100% payment hold would be required even if HHSC-
OIG only verified credible allegations of fraud with respect to a few of the Medicaid patients and
claims in the sample;275 HHSC-OIG has established, however, that its hold is based on reliable
evidence that ADC committed fraud or willful misrepresentation with respect to 61 of the 63
prior authorization requests in the sample. HHSC-OIG has also established that ADC
fraudulently misrepresented the ectopic eruption score on 62 of the 63 patients’ HLD forms.
Furthermore, HHSC-OIG has not found any “good cause to not suspend payments or to suspend
payment only in part.”276

Above and beyond the verified credible allegations of fraud, HHSC-OIG has also
established, and ADC has conceded, that ADC committed numerous program violations,
including failing to maintain and provide patient records to HHSC-OIG upon request for the
same. Accordingly, while there are 63 patients in the sample, HHSC-OIG has shown prima facie
evidence of more than 63 instances of fraud, willful misrepresentations, and program

. . 277
violations.

This evidence is more than sufficient to require a hold on all of ADC’s Medicaid
payments pending further investigation, especially in light of the MFCU’s ongoing investigation

of ADC’s conduct.

2. Payment Hold for Allegations of Program Violations

ADC committed a program violation every time it submitted an inflated HLD score sheet

(62 times), as well as every time it submitted a prior authorization for full banding based on these

21 42 C.F.R. § 455.23(a)(1) (2011) (“The State Medicaid agency must suspend all Medicaid payments to a provider
after the agency determines there is a credible allegation of fraud for which an investigation is pending[.]” (emphasis
added)); see also Vol. 3 at 226:23-25 (Deputy Inspector General Jack Stick explaining the same).

5 Id. The pattern HHSC-OIG identified with respect to Dr. Kanaan’s HLD scoring, for instance, would be more
than enough to warrant a hold on all of ADC’s Medicaid claims.

76 42 C.E.R. § 455.23(a)(1).

77 See Attachment 6, HHSC-OIG’s summary chart of program violations by patient.
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inflated HLD score sheets (61 times). ADC also committed program violations every time it
treated a patient for full banding when the patient was under 12 and had baby teeth (3 times);
when it failed to maintain and/or provide HHSC-OIG with extraction requests (6 times), HLD
forms (5 times), models (4 times), treatment cards (6 times), and pre-treatment X-rays (2 times).

Even absent credible, verified evidence of fraud, prima facie proof of these 149 program
violations alone warrants the imposition and maintenance of a 100% payment hold.

3. Payment Hold for Allegations of Fraud

HHSC-OIG has proved that its payment hold is based on credible allegations of fraud that
it verified with respect to 61 patients out of the 63 in this sample.”’® As explained supra at ILA,
HHSC-OIG is therefore required to “suspend all Medicaid payments” to ADC.

CONCLUSION

HHSC-OIG has prima facie evidence — the minimum quantum of evidence necessary to
support a rational inference that the allegation is true — that ADC committed more than 100
program violations with respect to all but one of the patients in the sample. HHSC-OIG also has
verified credible allegations of fraud with respect to all but two of the patients in the sample.
This is more than sufficient to justify HHSC-OIG’s suspension of taxpayer-funded Medicaid
payments to ADC while it and the Medicaid Fraud Control Unit investigate ADC’s conduct.

Based on the foregoing, HHSC-OIG respectfully requests SOAH issue the following
findings of fact:

1. The Texas Medicaid Provider Procedures Manual does not define or redefine

“ectopic eruption;”
2. The established medical definition of “ectopic eruption” is “eruption in the wrong

place;”

78 See supra at Section I1L.C.
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10.

11.

12.

13.

14.

15.

16.

Ectopic eruption is a rare phenomenon that most commonly occurs in the first
molars or canines;

Studies report that 1.5 to 9 percent of the population has an ectopic tooth;
Multiple instances of ectopic eruption in the same patient are incredibly rare;
Multiple instances of bilateral ectopic eruptions in the anterior teeth of the same
patient are incredibly rare;

The Texas Medicaid Provider Procedures Manual provides guidance to providers
on how score the HLD score sheet;

The January 2012 announcement clarified the HLD scoring instructions;

The Texas Medicaid Provider Procedures Manual requires that providers use their
medical education, training, and experience to treat Medicaid patients;

Dr. Orr is not a credible or reliable expert;

Dr. Altenhoff is a credible and reliable expert;

Dr. Tadlock is a credible and reliable expert;

There is prima facie evidence that ADC committed program violations during the
time period of November 1, 2008 through August 31, 2011;

HHSC-OIG verified credible allegations bearing indicia of reliability that ADC
committed fraud during the time period of November 1, 2008 through August 31,
2011;

HHSC-OIG referred the case to MFCU for investigation, and MFCU continues to
investigate ADC for fraud;

HHSC-OIG has established prima facie, reliable, and verified evidence that ADC

had a pattern and practice of knowingly inflating its patients ectopic eruption
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17.

18.

scores to receive authorization and payment for comprehensive orthodontic
treatment that its patients did not otherwise qualify for;

But for these inflated scores, none of ADC’s full-banding patients qualified for
comprehensive orthodontics;

A 100% payment hold on future Medicaid payments to ADC is warranted

pending the outcome of ongoing investigations.

HHSC-OIG also respectfully requests that SOAH issue the following conclusions of law:

1.

A payment hold “is used to withhold [future] payments to providers that may be
used subsequently to offset the overpayment or penalty amount when the
investigation is complete.” 1 TEX. ADMIN. CODE §371.1703(b);

HHSC-OIG must impose a payment hold on receipt of reliable evidence that the
circumstances giving rise to the hold involve fraud or willful misrepresentation
under the state Medicaid program in accordance with 42 C.F.R. § 455.23. TEX.
Gov’T CODE § 531.102(g)(2) (2011);

HHSC-OIG must suspend all Medicaid payments to a provider after it determines
that there is a credible allegation of fraud for which an investigation is pending.
42 C.F.R. § 455.23(a)(1);

If the state's Medicaid fraud control unit accepts a referral for investigation of the
provider, the payment suspension may be continued until such time as the
investigation and any associated enforcement proceedings are completed. 42
C.F.R. § 455.23;

A “credible allegation of fraud" is "an allegation, which has been verified by the

State, from any source," including data mining and patterns identified through
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provider audits or law enforcement investigations. Allegations are considered
credible when they have indicia of reliability and the State Medicaid agency has
reviewed all allegations, facts, and evidence carefully and acts judiciously on a
case-by-case basis. 42 C.F.R. § 455.2;

6. Allegations have “indicia of reliability” when they are specific and corroborated.
Alabama v. White, 496 U.S. 325 (1990);

7. The evidence presented by HHSC-OIG was specific and corroborated, and has
sufficient “indicia of reliability” to support credible allegations of fraud;

8. HHSC-OIG may impose a payment hold if it has reliable evidence that the
provider has committed fraud or willful misrepresentation regarding a claim for
reimbursement under the Medicaid program. TEX. HUM. RES. CODE § 32.0291(b)
(2003);

9. HHSC-OIG has authority to impose a payment hold on payments of future claims
submitted for reimbursement, without prior notice, after it determines prima facie
evidence exists to support the payment hold based on willful misrepresentation,
fraud, or program violations. 1 TEX. ADMIN. CODE § 371.1703(b);

10. It is a program violation to submit false statements, misrepresentations, and
omissions of pertinent facts to claim payment or determine the right to payment
under Medicaid; to submit false statements, misrepresentations, and omissions of
pertinent facts to obtain greater compensation than the provider was legally
entitled to, or to meet prior authorization requirements; to present claims
containing statements or representations that ADC knew or should have known

were false; to bill Medicaid for unreimbursable services or items; to fail maintain
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records and other documentation for the period of time required under the relevant
rules applicable to the provider, or to provide records or documents upon written
request for any records or documents determined necessary by Respondent to
complete their investigations; to fail to comply with the Medicaid provider
agreement, certifications, rules, regulations, policies, program bulletins, and
standards governing occupations. 1 TEX. ADMIN. CODE §§ 371.1617(1)(A)-(C),
(HA), (HK), (2)(A), (5)(A), and (5)(G);

11.  HHSC-OIG has authority to maintain the 100% payment hold against ADC for
credible allegations of fraud and willful misrepresentation. TEX. GOV’T CODE §
531.102(g)(2); TEX. HUMAN RES. CODE § 32.0291(b) (2003); 42 C.F.R. § 455.23;
and 1 TEX. ADMIN. CODE § 371.1703(b)(3);

12. HHSC-OIG has authority to maintain a payment hold against ADC based on
prima facie evidence of program violations in violation of 1 TEX. ADMIN. CODE
§§ 371.1617(1)(A)-(C), (1)), (1)(K), (2)(A), (5)(A), and (5)(G). 1 TEX. ADMIN.
CoDE § 371.1703(b)(5).

13. The evidence supports the imposition and maintenance of the 100% payment hold
on ADC’s future Medicaid claims based on credible allegations of fraud and

program violations.
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Respectfully submitted,

Dv- ”W

DAN HARGROVE

State Bar No. 00790822
WATERS & KRAUS, LLP
3219 McKinney Avenue
Dallas, Texas 75204

(214) 357-6244 Telephone
(214) 357-7252 Facsimile

~and~

JAMES MORIARTY

State Bar No. 14459000
MORIARTY LEYENDECKER, PC
4203 Montrose Blvd, Suite 150
Houston, TX 77006

(713) 528-0700 Telephone

RAYMOND C. WINTER

Chief, Civil Medicaid Fraud Division

State Bar No. 21791950

(512) 936-1709 Direct Dial

MARGARET MOORE

Deputy Chief, Civil Medicaid Fraud Division
State Bar No. 14360050

(512) 936-1319 Direct Dial

ASSISTANT ATTORNEYS GENERAL
CIVIL MEDICAID FRAUD DIVISION
P. O.B0x 12548

AUSTIN, TEXAS 78711-2548

Fax (512) 499-0712
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ENRIQUE VARELA

State Bar No. 24043971

KAREN PETTIGREW

State Bar No. 015292500

ASSOCIATE COUNSELS

HHSC/OFFICE OF INSPECTOR GENERAL SANCTIONS
11101 Metric Blvd., Building I,

Austin, Texas 78758

512.491.2052 Phone

512.833.6484 Fax

ATTORNEYS FOR

TEXAS HEALTH AND HUMAN
SERVICES COMMISSION

OFFICE OF INSPECTOR GENERAL

KAREN PETTIGREW
DIRECTOR OF SANCTIONS

CERTIFICATE OF SERVICE

I hereby certify that on this, the 23rd day of August, 2013, a true and correct copy of
Respondent Texas Health and Human Services Commission Office of Inspector General’s Post-

Hearing Brief and Written Closing Argument was served on all parties listed below as follows:

Administrative Law Judge Cathy C. Egan Via Federal Express

State Office of Administrative Hearings Hard copy of Brief and CD with exhibits
300 West 15th Street, Suite 502
Austin, Texas 78701

Administrative Law Judge Howard S. Seitzman | Via Federal Express

State Office of Administrative Hearings Hard copy of Brief and CD with exhibits
300 West 15th Street, Suite 502
Austin, Texas 78701

Debra Anderson Via Email - Word format of Brief
Administrative Law Judge’s Assistant Via Email — Brief & Exhibits
State Office of Administrative Hearings
300 West 15th Street, Suite 502

Austin, Texas 78701

Debra.Anderson @soah.state.tx.us
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J. A. “Tony” Canales

Canales & Simonson, P.C.

2601 Morgan Avenue

P. O. Box 5624

Corpus Christi, Texas 78465
Attorney for Antoine Dental Center

Via Email — w/Brief & Exhibits
Via Certified Mail No. 70100780000147053308
Return Receipt Requested
w/Brief & CD with Exhibits

James K. McClendon
Brown McCarroll, LLP
111 Congress Avenue, Suite 1400
Austin, Texas 78701
Attorney for Antoine Dental Center

Via Email — w/Brief & Exhibits
Via Certified Mail No. 70100780000147053315
Return Receipt Requested
w/Brief & CD with Exhibits

Robert M. Anderton
Hanna & Anderton
Prosperity Bank Plaza
900 Congress Avenue, Suite 250
Austin, Texas 78701
Attorney for Antoine Dental Center

Via Email — w/Brief & Exhibits
Via Certified Mail No. 70100780000147053322

Return Receipt Requested
w/Brief & CD with Exhibits

Philip H. Hilder

Hilder & Associates

819 Lovett Blvd.

Houston, Texas 77006-3905
Attorney for Antoine Dental Center

Via Email — w/Brief & Exhibits
Via Certified Mail No. 70100780000147053339
Return Receipt Requested
w/Brief & CD with Exhibits
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DAN HARGROVE
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OFFICE OF THE ATTORNEY GENERAL

GREG ABBOTT

August 19, 2013

Karen Pettigrew, Sanctions Chief

Texas Health and Human Services Commission
Office of Inspector General

Mail Code 1-1358

P.O. Box 85200

Austin, TX 78708-5200

Re: Antoine Dental Center (OIG Case ID P20111316523848911)

Dear Ms. Pettigrew:
I certify that this matter continues to be under investigation by the Medicaid Fraud Control Unit.
If you have any questions or need further information, call Marcus Holley at (512) 371-4769.

Sincerely,

W. Rick Copelanc{%/

Director, Medicaid Fraud Control Unit
P.O. Box 12307
Austin, TX 78711-2307

by

Marcus C. Holley
Chief, Audit-Intake Section
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ADC’s Alleged Program Violations Under the Texas Administrative Code

Citation Language Relevant to ADC’s Conduct

1 TeEX. ADMIN. CODE | “[S]ubmitting or causing to be submitted a false statement or

§371.1617(1)(A)’ misrepresentation, or omitting pertinent facts when claiming payment
under Medicaid . . . or when supplying information used to determine the

right to payment under Medicaid or other HHS program[.]”

1 TeEx. ADMIN. CODE | “[S]ubmitting or causing to be submitted a false statement, information or
§371.1617(1)(B) misrepresentation, or omitting pertinent facts to obtain greater
compensation than the provider is legally entitled to[.]”

1 TeEx. ADMIN. CODE | “[S]ubmitting or causing to be submitted a false statement, information or
§371.1617(1)(C) misrepresentation, or omitting pertinent facts to meet prior authorization
requirements|.]”

1 TeEx. ADMIN. CODE | “[P]resenting or causing to be presented to an operating agency or its agent
§371.1617(1)(D) a claim that contains a statement or representation that the person knows or
should have known to be false[.]”

1 TEX. ADMIN. CODE | “[Blilling or causing claims to be submitted to Medicaid for services or
§371.1617(1)(K) items that are not reimbursable by Medicaid . . . .”

1 TeEx. ADMIN. CODE | “[F]ailing to maintain for the period of time required by the rules relevant
§371.1617(2)(A) to the provider in question records and other documentation that the
provider is required by federal or state law or regulation or by contract to
maintain in order to participate in the Medicaid . . . program or to provide
records or documents upon written request for any records or documents
determined necessary by the Inspector General to complete their statutory
functions related to a fraud and abuse investigation. Such records and
documentation include, without limitation, those necessary:
(i) to verify specific deliveries, medical necessity, medical
appropriateness, and adequate written documentation of items or
services furnished under Title XIX or Title XX;
(i) to determine in accordance with established rates appropriate
payment for those items or services delivered;
(ii1) to confirm the eligibility of the provider to participate in the
Medicaid or other HHS program; e.g., medical records (including,
without limitation, x-rays, laboratory and test results, and other
documents related to diagnosis), billing and claims records; cost
reports, managed care encounter data, financial data necessary to
demonstrate solvency of risk-bearing providers, and documentation
(including, without limitation, ownership disclosure statements, articles

' All citations are to the 2005 version of the regulations.
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Citation Language Relevant to ADC’s Conduct

of incorporation, by-laws, and corporate minutes) necessary to
demonstrate ownership of corporate entities; and
(iv) to verify the purchase and actual cost of products|[.]”

1 TEX. ADMIN. CODE | “[FJailing to comply with the terms of the Medicaid . . . contract or
§371.1617(5)(A) provider agreement, . . . the provider certification on the Medicaid . . .
claim form, or rules or regulations published by the Commission or a
Medicaid or other HHS operating agencyl[.]”

1 TEX. ADMIN. CODE | “[FJailing to comply with Medicaid . . . policies, published Medicaid . . .
§371.1617(5)(G) bulletins, policy notification letters, provider policy or procedure manuals,
contracts, statutes, rules, regulations, or interpretation previously sent to
the provider by an operating agency or the commission regarding any of
the authorities listed above, including statutes or standards governing
occupations.”
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THE STATE'S BURDEN OF PROOF

REASONABLE
DOUBT
CLEAR +
CONVINCING

PONDERANCE
PROBABLE

CAUSE

REASONABLE
SUSPICION

PRIMA FACIE

The prima facie standard requires
only the ‘minimum quantum of
evidence necessary to support
a rational inference that
the allegation of fact
is true.’

SOURCE: In re E.I. DuPont de Nemours & Co., 136 S.W.3d 218 (Tex. 2004)
(quoting Tex. Tech Univ. Health Scis. Ctr. v. Apodaca, 876 S.W.2d 402, 407
(Tex.App.-El Paso 1994, writ denied)).
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TEXAS MEDICAID

PROVIDER PROCEDURES MANUAL

VOLUMES 1 &2

This manual is available for download at www.tmhp.com, and is also available on CD. There are many benefits to using the electronic manual,
including easy navigation with bookmarks and hyperlinked cross-references, the ability to quickly search for specific terms or codes, and form
printing on demand.

The Texas Medicaid & Healthcare Partnership (TMHP) is the claims administrator for Texas Medicaid under contract with the Texas Health
and Human Services Commission.
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4.2.23 Hospitalization and ASC/HASC

Dental services performed in an ASC, HASC, or a hospital (either as an inpatient or an outpatient) may
be benefits of THSteps based on the medical or behavioral justification provided, or if one of the
following conditions exist:

o The procedures cannot be performed in the dental office.

o The client is severely disabled.

To satisfy the preadmission history and physical examination requirements of the hospital, ASC, or
HASC, a THSteps medical checkup for dental rehabilitation or restoration may be performed by the
child’s primary care provider. Physicians who are not enrolled as THSteps medical providers must
submit claims for the examination of a client before the procedure with the appropriate evaluation and
management procedure code from the following table:

Procedure Code Place of Service (POS)
99202 POS 1 (office)

99222 POS 3 (inpatient hospital)
99282 POS 5 (outpatient hospital)

Refer to: Subsection 4.2.8.1, “Exceptions to Periodicity” in this handbook.

Note: The dental provider must submit claims to TMHP using the ADA Dental Claim Form to be
considered for reimbursement through THSteps Dental Services.

The dental provider is responsible for obtaining prior authorization for the services performed under
general anesthesia. Hospitals, ASC’s, and anesthesiologists must obtain the prior authorization number
from the dental provider.

Contact the individual HMO for precertification requirements related to the hospital procedure. If
services are precertified, the provider receives a precertification number effective for 90 days.

In those areas of the state with Medicaid managed care, the provider should contact the managed care
plan for specific requirements or limitations. It is the dental provider’s responsibility to obtain precerti-
fication from the client’s HMO or managed care plan for facility and general anesthesia services if
precertification is required.

To be reimbursed by the HMO, the provider must use the HMO’s contracted facility and anesthesia
provider. These services are included in the capitation rates paid to HMOs, and the facility or anesthe-
siologist risk nonpayment from the HMO without such approval. Coordination of all specialty care is
the responsibility of the client’s primary care provider. The primary care provider must be notified by
the dentist or the HMO of the planned services.

Dentists providing sedation or anesthesia services must have the appropriate current permit from the
TSBDE for the level of sedation or anesthesia provided.

The dental provider must be in compliance with the guidelines detailed in General Information.

Note: Post-treatment authorization will not be approved for codes that require mandatory prior
authorization.

4.2.24 Orthodontic Services (THSteps)

Orthodontic services for cosmetic purposes only are not a benefit of Texas Medicaid. Orthodontic
services are limited to the treatment of children who are 12 years of age and older with severe handi-
capping malocclusion, children who are birth through 20 years of age with cleft palate, or other special
medically necessary circumstances as outlined in Benefits and Limitations, which follows.
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4.2.24.1 Benefits and Limitations

Orthodontic services include the following:

» Correction of severe handicapping malocclusion as measured on the Handicapping Labiolingual
Deviation (HLD) Index. A minimum score of 26 points is required for full banding approval (only
permanent dentition cases are considered).

Refer to: Subsection 4.2.26, “Handicapping Labio-lingual Deviation (HLD) Index” in this handbook.

Exception: Retained deciduous teeth and cleft palates with gross malocclusion that will benefit from
early treatment. Cleft palate cases do not have to meet the HLD 26-point scoring
requirement. However, it is necessary to submit a sufficient narrative or outline of the
proposed treatment plan when requesting authorization for orthodontic services on cleft
palate cases.

o Crossbite therapy.
o Head injury involving severe traumatic deviation.
The following limitations apply for orthodontic services:
 Orthodontic services for cosmetic purposes only are not a benefit of Texas Medicaid or THSteps.

+ Orthognathic surgery, to include extractions, required or provided in conjunction with the appli-
cation of braces must be completed while the client is Medicaid-eligible in order for reimbursement
to be considered.

o Except for procedure code D8660, all orthodontic procedures require prior authorization for
consideration of reimbursement.

o The THSteps client must be Medicaid THSteps-eligible when authorization is requested and the
orthodontic treatment plan is initiated.

o Prior authorization is issued to the requesting provider only and is not transferable to another
provider. If the client changes providers or if the provider ceases to be a Medicaid provider for any
reason, a new prior authorization must be requested by the new provider.

Refer to: Subsection 4.2.24.4, “Transfer of Orthodontic Services” in this handbook.

The following procedure codes, policies, and limitations are applied to the processing and payment of
orthodontic services under THSteps dental services:

o Procedure code D8660 is allowed when:

o The client is referred to a dental provider to determine whether orthodontic services are
indicated and to determine the appropriate time to initiate such services.

o Theclientis referred to a dental provider and elects to receive services from another orthodontic
provider for justifiable reasons.

o Repeat visits at different age levels are required to determine the appropriate time to initiate
orthodontic treatment.

o Ifprocedure code D8660 is submitted within six months of procedure code D8080, procedure code
D8080 will be reduced by the amount that was paid for procedure code D8660.

o Procedure code D8680 is payable for one retainer per arch, per lifetime, and each retainer may be
replaced once because of loss or breakage (prior authorization is required).
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o Procedure code D8670 must be submitted only when an adjustment to the appliances is provided
and may not be submitted before the date on which the orthodontic adjustment was performed. The
number of visits for monthly adjustments to the appliances is restricted to the number that was
authorized in the treatment plan. However, the number of monthly visits may be amended with
appropriate documentation of medical necessity while the client is Medicaid eligible.

o Procedure code D8670 is paid only in conjunction with a history of braces (code D8080), unless
special circumstances exist.

« All orthodontic procedure codes and appliances are global fees.
o Separate fees for adjustments to retainers are not payable.

o The appropriate procedure code must be submitted for those appliances required as part of the
treatment of cleft palate cases.

Special orthodontic appliances may also be used with full banding and crossbite therapy with approval
by the TMHP Dental Director.

o Full banding is allowed on permanent dentition only, and treatment should be accomplished in one
stage and is allowed once per lifetime.

Exception: Cases of mixed dentition when the treatment plan includes extractions of remaining primary
teeth or cleft palate.

o Crossbite therapy is allowed for primary, mixed, or permanent dentition.

o Providers must not request crossbite correction (limited orthodontics) for a mixed dentition client
when there is a need for full banding in the adult teeth. Crossbite therapy is an inclusive charge for
treating the crossbite to completion, and additional reimbursement is not provided for adjustments
or maintenance.

o Ifa case is not approved, the dentist may file a claim for payment of the diagnostic workup for
procedure codes used that were necessary to request the prior authorization (procedure codes
D0330, D0340, D0350, and D0470). The dentist may receive payment under these procedure codes
for no more than two cases out of every ten cases denied. The dentist should determine if the client’s
condition meets orthodontic benefit criteria before performing a diagnostic workup.

o Procedure codes D8080, D8050, and D8060, are limited to one per lifetime.

« Comprehensive orthodontic services (procedure code D8080) are restricted to clients who are 12
years of age and older or clients who have exfoliated all primary dentition. Crossbite therapy
includes diagnostic cast services.

4.2.24.2 Completion of Treatment Plan

If a client reaches 21 years of age or loses Medicaid eligibility before the authorized orthodontic
treatment is completed, reimbursement is provided to complete the orthodontic treatment that was
authorized and initiated while the client was 20 years of age or younger, eligible for Medicaid THSteps,
and completed within 36 months. Any orthodontic-related service requested in the prior authorization
request (e.g., extractions or surgeries) must be completed before the loss of client eligibility. Services
cannot be added or approved after Medicaid THSteps eligibility has expired.

Exception: Medicaid will not reimburse for any orthodontic services during a period of time when a
THSteps client is incarcerated. During a period of incarceration, the facility is responsible for
any and all dental services, including orthodontic services.
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4.2.24.3 Premature Removal of Appliances

The overall fee for orthodontic treatment (D8080) includes the removal of orthodontic brackets and
treatment appliances. Procedure code D7997 may be used only when the appliances were placed by a
different provider with an unaffiliated practice (not a partner or office-sharing arrangement) and one of
the following conditions exist:

o There is documentation of a lack of cooperation from the client.

o The client requests premature removal and a release of liability form has been signed by the parent,
guardian, or client if he is at least 18 years of age.

Providers must keep a copy of the release of liability form on file and are responsible for this documen-
tation during a review process.
4.2.24.4 Transfer of Orthodontic Services

Prior authorization that has been issued to a dental provider for orthodontic services is not transferable
to another dental provider. The new provider must submit to TMHP a new prior authorization request
to get approval to complete the orthodontic treatment that was initiated by the original provider.

To complete the treatment plan, the client must be eligible for Medicaid. It is the provider's responsi-
bility to verify the client's eligibility through www.YourTexasBenefitsCard.com, TexMedConnect, or the
TMHP Contact Center.

If the client does not return for the completion of services and there is documented failure to keep
appointments by the client, the dental provider who initiated the services may submit a claim for
reimbursement. The claim must be received by TMHP within the 95-day filing deadline from the last
DOS.

The following supporting documentation must accompany the new request for orthodontia services and
must include the DOS the orthodontic diagnostic tools were completed and include:

o All of the documentation as required for the original provider.
Note: Photographs may be substituted for models.

o The reason the client left the previous provider, if known.

o An explanation of the treatment status.

o A complete treatment plan addressing all procedures for which authorization is being requested
(such as the number of monthly adjustments or retainers required to complete the case).

o A full diagnostic workup (procedure code D8080) with an HLD Index. The score of 26 points will
be modified according to any progress achieved.

Exception: The prior authorization requests for clients who initiate orthodontic services before becoming
eligible for Medicaid do not require models or the HLD score sheet, nor does the client have
to meet the HLD Index of 26 points. However, a complete plan of treatment is required.

Note: If Medicaid clients initiate orthodontic services outside of Medicaid because they do not score
26 points on the HLD, they are not eligible to have their orthodontic services transferred to or
reimbursed by Medicaid.
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Providers who want to request prior authorization to complete orthodontic treatment that was initiated
by another provider must complete a THSteps Dental Mandatory Prior Authorization Request Form
and send it with the complete plan of treatment, and the appropriate documentation for orthodontic
services or crossbite therapy to the TMHP Dental Director at the following address:

Texas Medicaid & Healthcare Partnership
Fee-for-Service and IFC-MR Dental Authorizations
PO Box 204206
Austin, TX 78720-4206

4.2.24.5 Comprehensive Orthodontic Treatment

Comprehensive orthodontic services (procedure code D8080) are restricted to clients who are 12 years
of age and older or clients who have exfoliated all primary dentition. Crossbite therapy includes
diagnostic cast services.

National procedure codes do not allow for any work-in-progress or partial submission of a claim by
separating the three orthodontic components: diagnostic workup, orthodontic appliance (upper), or
orthodontic appliance (lower).

When submitting claims for comprehensive orthodontic treatment, procedure code D8080, three local
codes must be submitted as remarks codes along with procedure code D8080. Local codes (procedure
codes Z2009, Diagnostic workup approved; Z2011, Orthodontic appliance, upper; or Z2012,
Orthodontic appliance, lower) must be placed in the Remarks Code field on electronic claims or Block
35 on paper claims.

Note: If the remarks code and procedure code D8080 are not submitted, the claim will be denied.

Each remarks code pays the correct reimbursement rate which, when combined, totals the maximum
payment of $775. Procedure code D8080 must be submitted on three separate details, with the appro-
priate remarks code, even if the claim submission is for the workup and full banding. Submission of only
one detail for a total of $775 will not be accepted.

Example 1: A client is approved for full banding, but after the initial workup, the client discontinues
treatment. This provider would submit the national procedure code D8080 and place the local code
72009, Diagnostic workup approved, in the Remarks/comment field. The claim would pay $175.

Example 2: A client is approved for full banding. The provider continues treatment and places the
maxillary bands. The provider would submit the national procedure code D8080 and place the local
procedure code Z2009, Diagnostic workup approved, and Z2011, Maxillary bands, in the
Remarks/comment field. The claim would pay $475.

All electronic claims for procedure code D8080 must have the appropriate remarks code associated with
the procedure code.

Providers must adhere to the following guidelines for electronic claim submission so TMHP can
accurately apply the correct remarks code to the appropriate claim detail.

A Diagnostic Procedure Code (DPC) remarks code must be submitted, only once, in the first three bytes
of the NTEO2 at the 2400 loop.

Example 1: For a claim with one detail, submitted with procedure code D8080 and remarks code 22009,
enter the information as follows: DPCZ2009. The total submitted would be $175.

Example 2: For a claim with two details, where details one and two are procedure code D8080 and the
remarks codes are Z2009 and Z2011, enter the information as follows: DPCZ200972011. The total
submitted would be $475.

Example 3: For a claim with three details, where all three details are submitted separately with procedure
code D8080, enter the remarks code based on the order of the claim detail as follows:
DPCZ2009Z2011Z2012. The total submitted would be $775.
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This method ensures accurate and appropriate payment for services rendered and addresses the need for
submission of a partial claim. Orthodontic Procedure Codes and Fee Schedule

When submitting claims for orthodontic procedures, use the following procedure codes:

Procedure
Code Limitations Maximum Fee

Orthodontic Services

D0330%, When requested orthodontic cases are submitted for authorization $100.00
D0340%, and denied, two out of ten denials will be paid. These four

D0350%, and procedure codes, when submitted together for denied cases, replace

D0470* local procedure code Z2010.

D7280 A 1-20 $62.50
D7997* Replaces Z2016. Not payable to the dentist who placed the $50.00

appliance. Includes removal of arch bar and premature removal of
braces. A 1-20

Interceptive Orthodontic Treatment

D8050* Replaces Z2018 and 8110D. Limited to one per lifetime. $340.00

D8060* Replaces Z2018 and 8120D. Limited to one per lifetime. $340.00

Comprehensive Orthodontic Treatment

D8080* Replaces 22009, 22011, and Z2012. Limited to one per lifetime. $775.00

Minor Treatment to Control Harmful Habits

D8210* Refer to subsection 4.2.25, “Special Orthodontic Appliances” in this See separate
handbook for associated remarks field code. table

D8220* Refer to subsection 4.2.25, “Special Orthodontic Appliances” in this ~See separate
handbook for associated remarks field code. table

Other Orthodontic Services

D8660* Replaces Z2008. Denied when submitted for the same DOS as $15.00

D0145 by any provider. Denied when submitted for the same DOS
as D0120 or DO150 by the same provider.

D8670* Replaces Z2013. $68.10

D8680* Replaces Z2014 and Z2015; one retainer per arch per lifetime; may $100.00
be replaced once because of loss or breakage (prior authorization is
required).

D8690% Bracket replacement. $20.00

D8691 Not considered medically necessary. NC

D8692 Although procedure code D8692 is not a benefit of Texas Medicaid, NC

providers can use procedure code D8680 to submit a claim for
retainer(s). Providers must include local code Z2014 or Z2015 on
the claim form to indicate upper or lower, as appropriate.

D8693 $50.00
D8999 Manually
priced

* = Services payable to an FQHC for a client encounter.

4.2.25 Special Orthodontic Appliances

All removable or fixed special orthodontic appliances must be prior authorized. The prior authorization
request must include both the national code and remarks code. However, prior authorization requests
may omit the DPC prefix to the eight-digit remarks code.
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All removable or fixed special orthodontic appliances must be submitted with national procedure code
D8210 or D8220. To ensure appropriate claims processing, the DPC remarks code (local procedure
code) reflecting the specific service is also required. The appropriate remarks codes must be entered on
the prior authorization request form. Failure to follow the following steps will cause the claims to deny.
Failure to enter the DPC remarks code and the appropriate procedure code will not result in claim
denial; however, manual intervention is required to process the claim, which may result in a delay of
payment.

For paper claim submissions, providers must enter the local procedure code in Block 35 (Remarks) of
the 2006 ADA claim form.

For electronic submissions, providers enter the DPC remarks code in the Comments field to ensure
correct authorization, accurate records, and reimbursement.

For electronic submissions other than TexMedConnect submissions, providers must follow the steps
below to ensure TMHP accurately applies the correct local procedure code to the appropriate claim
detail:

o The DPC prefix must be submitted, only once, in the first three bytes of the NTE02 at the 2400 loop.

o In bytes 4-8, providers must submit the remark code (local procedure code) based on the order of
the claim detail. Do not enter any spaces or punctuation between remark codes, unless to designate
the detail is not submitted with D8210 or D8220.

Example: For a claim with three details, where details one and three are submitted with procedure
code D8210 and detail two is not, enter the following information in the NTE02 at the
2400 loop: DPC1014D 1046D. (The space shows that detail two needs no local code.) If
all details require a local code, enter DPC, no spaces, and the appropriate local codes.

To submit using TexMedConnect, providers must enter the local code into the Remarks Code field,
located under the details header. The Remarks Code field is the field directly after the Procedure Code
field. TexMedConnect submitters are not required to manually enter the DPC prefix as it is placed in the
appropriate field on the TexMedConnect electronic claim.

The following table identifies the appropriate DPC remarks codes to use when requesting prior autho-
rization or submitting a claim for procedure code D8210 or D8220:

Procedure Remarks Maximum
Code Code Remarks Code Description Fee
Special Orthodontic Appliances

D8220* DPC1000D Appliance with horizontal projections $250
D8220* DPC1001D Appliance with recurved springs $250
D8220* DPC1002D Arch wires for crossbite correction (for total treatment) $595
D8220* DPC1003D Banded maxillary expansion appliance $375
D8210% DPC1004D Bite plate/bite plane $100
D8210* DPC1005D Bionator $100
D8210* DPC1006D Bite block $250
D8210* DPC1007D Bite-plate with push springs $250
D8220* DPC1008D Bonded expansion device $225
D8210* DPC1010D Chateau appliance (face mask, palatal exp and hawley) $300
D8210* DPC1011D Coffin spring appliance $275
D8220* DPC1012D Crib $100

* = Services payable to an FQHC for a client encounter.
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Procedure Remarks Maximum
Code Code Remarks Code Description Fee
D8210* DPC1013D Dental obturator, definitive (obturator) $250
D8210% DPC1014D Dental obturator, surgical (obturator, surgical stayplate, $250
immediate temporary obturator)
D8220* DPC1015D Distalizing appliance with springs $250
D8220% DPC1016D Expansion device $375
D8210* DPC1017D Face mask (protraction mask) $350
D8220* DPC1018D Fixed expansion appliance $375
D8220* DPC1019D Fixed lingual arch $225
D8220* DPC1020D Fixed mandibular holding arch $100
D8220% DPC1021D Fixed rapid palatal expander $375
D8210* DPC1022D Frankel appliance $100
D8210* DPC1023D Functional appliance for reduction of anterior openbite and $375
crossbite

D8210* DPC1024D Headgear (face bow) $150
D8220* DPC1025D Herbst appliance (fixed or removable) $250
D8220* DPC1026D Inter-occlusal cast cap surgical splints $375
D8210* DPC1027D Intrusion arch $100
D8220* DPC1028D Jasper jumpers $100
D8220* DPC1029D Lingual appliance with hooks $100
D8220* DPC1030D Mandibular anterior bridge $175

D8220* DPC1031D Mandibular bihelix (similar to a quad helix for mandibular ~ $100
expansion to attempt nonextraction treatment)

D8210* DPC1032D Mandibular lip bumper $100
D8220* DPC1036D Mandibular lingual 6x6 arch wire $100
D8210* DPC1037D Mandibular removable expander with bite plane (crozat) $275
D8210* DPC1038D Mandibular ricketts rest position splint $375
D8210* DPC1039D Mandibular splint $225
D8210* DPC1040D Maxillary anterior bridge $175
D8210* DPC1041D Maxillary bite-opening appliance with anterior springs $100
D8220* DPC1042D Maxillary lingual arch with spurs $100
D8220* DPC1043D Maxillary and mandibular distalizing appliance $100
D8220* DPC1044D Maxillary quad helix with finger springs $325
D8220* DPC1045D Maxillary and mandibular retainer with pontics $175
D8210* DPC1046D Maxillary Schwarz $250
D8210* DPC1047D Maxillary splint $225

D8210* DPC1048D Mobile intraoral Arch-Mia (similar to a Bihelix for nonex-  $100
traction treatment)

D8220* DPC1049D Modified quad helix appliance $275
D8220* DPC1050D Modified quad helix appliance (with appliance) $275
D8220* DPC1051D Nance appliance $100

* = Services payable to an FQHC for a client encounter.
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Procedure Remarks Maximum
Code Code Remarks Code Description Fee
D8220* DPC1052D Nasal stent $250
D8210* DPC1053D Occlusal orthotic device $175
D8210% DPC1054D Orthopedic appliance $250
D8210* DPC1055D Other mandibular utilities $100
D8210* DPC1056D Other maxillary utilities $100
D8220% DPC1057D Palatal bar $225
D8210* DPC1058D Post-surgical retainer $125
D8220* DPC1059D Quad helix appliance held with transpalatal arch horizontal $275
projections
D8220* DPC1060D Quad helix maintainer $275
D8220* DPC1061D Rapid palatal expander (RPE), such as quad Helix, Haas, or  $350
Menne
D8210* DPC1062D Removable bite plate $100
D8210* DPC1063D Removable mandibular retainer $100
D8210* DPC1064D Removable maxillary retainer $100
D8210* DPC1065D Removable prosthesis $175
D8210* DPC1066D = Sagittal appliance 2 way $250
D8210* DPC1067D = Sagittal appliance 3 way $350
D8220* DPC1068D  Stapled palatal expansion appliance $375
D8210* DPC1069D = Surgical arch wires $250
D8210* DPC1070D = Surgical splints (surgical stent/wafer) $250
D8210* DPC1071D  Surgical stabilizing appliance $250
D8220* DPC1072D Thumbsucking appliance, requires submission of models $175
D8210* DPC1073D Tongue thrust appliance, requires submission of models $100
D8210% DPC1074D Tooth positioner (full maxillary and mandibular) $325
D8210* DPC1075D Tooth positioner with arch $100
D8220% DPC1076D Transpalatal arch $100
D8220* DPC1077D Two bands with transpalatal arch and horizontal projections $175
forward
D8220% DPC1078D Appliance $275

* = Services payable to an FQHC for a client encounter.

4.2.26 Handicapping Labio-lingual Deviation (HLD) Index

The orthodontic provider must complete and sign the diagnosis (Angle class).

Cleft Palate
Reimbursement for a cleft palate case in the mixed dentition will be considered only if narrative justifi-
cation supports treatment before the client reaches full dentation.

Note: Intermittent treatment requests may exceed the allowable 26 reimbursable treatment visits.

Severe Traumatic Deviations
Refers to facial accidents only. Points cannot be awarded for congenital deformity. Severe traumatic
deviations do not include traumatic occlusions for crossbites.
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Overjet in Millimeters
Score the case exactly as measured. The measurement must be recorded from the most protrusive
incisor, then subtract 2 mm (considered the norm), and enter the difference as the score.

Overbite in Millimeters

Score the case exactly as measured. The measurement must be recorded from the labio-incisal edge of
the overlapped anterior tooth or teeth to the point of maximum coverage, then subtract 3 mm
(considered the norm), and enter the difference as the score. This would be double-counting.

Mandibular Protrusion in Millimeters

Score the client exactly as measured. The measurement must be recorded from the “line of occlusion” of
the permanent teeth, not from the ectopically erupted teeth in the anterior segment. Caution is advised
in undertaking treatment of open bites in older teenagers because of the frequency of relapse.

Open Bite in Millimeters

Score the case exactly as measured. Measurement must be recorded from the line of occlusion of the
permanent teeth, not from ectopically erupted teeth in the anterior segment. Caution is advised in under-
taking treatment of open bites in older teenagers, because of the frequency of relapse.

Ectopic Eruption
An unusual pattern of eruption, such as high labial cuspids or teeth that are grossly out of the long axis
of the alveolar ridge.

Note: Record the more serious condition. Do not include (score) teeth from an arch if that arch is to
be counted in the category of Anterior Crowding. For each arch, either the ectopic eruption or
anterior crowding may be scored, but not both.

Anterior Crowding

Anterior teeth that require extractions as a prerequisite to gain adequate room to treat the case. If the
arch expansion is to be implemented as an alternative to extraction, provide an estimated number of
appointments required to attain adequate stabilization. Arch length insufficiency must exceed 3.5 mm
to score for crowding on any arch. Mild rotations that may react favorably to stripping or moderate
expansion procedures are not to be scored as crowded.

Labio-lingual Spread in Millimeters
The score for this category must be the total, in millimeters, of the anterior spaces.

Providers should be conservative in scoring. Liberal scoring will not be helpful in the evaluation and
approval of the case. The case must be considered dysfunctional and have a minimum of 26 points on
the HLD index to qualify for any orthodontic care other than crossbite correction. Half-mouth cases
cannot be approved.

The intent of the program is to provide orthodontic care to clients with handicapping malocclusion to
improve function. Although aesthetics is an important part of self-esteem, services that are primarily for
aesthetics are not within the scope of benefits of this program.

The proposals for treatment services should incorporate only the minimal number of appliances
required to properly treat the case. Requests for multiple appliances to treat an individual arch will be
reviewed for duplication of purpose.

If attaining a qualifying score of 26 points is uncertain, providers must include a brief narrative when
submitting the case. The narrative may reduce the time necessary to gain final approval and reduce
shipping costs incurred to resubmit records.

Providers must properly label and protect all records (especially plaster diagnostic models) when
shipping. If plaster diagnostic models are requested by and shipped to TMHP, the provider should
assure that the models are adequately protected from breakage during shipping. TMHP will return intact
models to the provider.
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4.2.26.1 HLD Score Sheet
This sheet and a Boley Gauge are required to score.
Procedure:
o Occlude client or models in centric position.
o Record all measurements rounded-off to the nearest millimeter.

« Enter a score of 0 if the condition is absent.

PLEASE PRINT CLEARLY:

Client Name: Date of birth: Medicaid ID:

Address: (Street/City/County/State/ZIP Code)

CONDITIONS OBSERVED HLD SCORE
Cleft Palate Score 15
Severe Traumatic Deviations Score 15

Trauma/Accident related only

Overjet in mm. Minus 2 mm. =
Example: 8 mm. - 2 mm. = 6 points

Overbite in mm. Minus 3 mm. =
Example: 5 mm. - 3 mm. = 2 points

Mandibular Protrusion in mm. x5 =
See definitions/instructions to score (previous page)

Open Bite in mm. X4 =
See definitions/instructions to score (previous page)

Ectopic Eruption (Anteriors Only) Each tooth x3 =
Reminder: Points cannot be awarded on the same arch
for Ectopic Eruption and Crowding

Anterior Crowding Max. Mand. =5 pts. each =

10 point maximum total for both arches combined arch

Labio-lingual Spread in mm. =

TOTAL =

Diagnosis For TMHP use only
Authorization Number

Examiner: Recorder:

Provider’s Signature

Please submit this score sheet with records
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4.2.26 Hospitalization and ASC/HASC

Dental services performed in an ASC, HASC, or a hospital (either as an inpatient or an outpatient) may
be benefits of THSteps based on the medical or behavioral justification provided, or if one of the
following conditions exist:

o The procedures cannot be performed in the dental office.

o The client is severely disabled.

To satisfy the preadmission history and physical examination requirements of the hospital, ASC, or
HASC, a THSteps medical checkup for dental rehabilitation or restoration may be performed by the
child’s primary care provider. Physicians who are not enrolled as THSteps medical providers must
submit claims for the examination of a client before the procedure with the appropriate evaluation and
management procedure code from the following table:

Procedure Code Place of Service (POS)
99202 POS 1 (office)

99222 POS 3 (inpatient hospital)
99282 POS 5 (outpatient hospital)

Refer to: Subsection 4.2.10.1, “Exceptions to Periodicity” in this handbook.

Note: The dental provider must submit claims to TMHP using the ADA Dental Claim Form to be
considered for reimbursement through THSteps Dental Services.

The dental provider is responsible for obtaining prior authorization for the services performed under
general anesthesia. Hospitals, ASC’s, and anesthesiologists must obtain the prior authorization number
from the dental provider.

Contact the individual HMO for precertification requirements related to the hospital procedure. If
services are precertified, the provider receives a precertification number effective for 90 days.

In those areas of the state with Medicaid managed care, the provider should contact the managed care
plan for specific requirements or limitations. It is the dental provider’s responsibility to obtain precerti-
fication from the client’s HMO or managed care plan for facility and general anesthesia services if
precertification is required.

To be reimbursed by the HMO, the provider must use the HMO’s contracted facility and anesthesia
provider. These services are included in the capitation rates paid to HMOs, and the facility or anesthe-
siologist risk nonpayment from the HMO without such approval. Coordination of all specialty care is
the responsibility of the client’s primary care provider. The primary care provider must be notified by
the dentist or the HMO of the planned services.

Dentists providing sedation or anesthesia services must have the appropriate current permit from the
TSBDE for the level of sedation or anesthesia provided.

The dental provider must be in compliance with the guidelines detailed in General Information.

Note: Post-treatment authorization will not be approved for codes that require mandatory prior
authorization.

4.2.27 Orthodontic Services (THSteps)

Orthodontic services are a benefit for THSteps clients who are 13 years of age and older who have either
permanent dentition and a severe handicapping malocclusion or one of the following special medical
conditions:

o Cleft palate

o Head-trauma injury involving the oral cavity
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o Skeletal anomalies involving the oral cavity

A severe handicapping malocclusion is defined by Texas Medicaid as dysfunctional masticatory

(chewing) capacity as a result of the existing relationship between the maxillary (upper) and mandibular
(lower) dental arches or teeth that without correction will result in damage to the temporomandibular
joint (s) (TM]) or other supporting oral structures (e.g., bone, tissues, intra- or extra-oral muscles, etc.).

Exception to the age restriction may be considered for clients who are 12 years of age and younger if
medical necessity has been verified by the dental director for one of the following:

o Interceptive orthodontic treatment services

o Crossbite therapy

 Limited orthodontic treatment and minor treatment to control harmful habits
« Special medical conditions

Dental services that are not covered by THSteps Dental Services but are medically necessary and
allowable may be a benefit under CCP according to federal Medicaid guidelines and TAC.

Asrequired by the Texas Human Resources Code, if the client is 14 years of age and younger and services
are not provided by an exempt entity, THSteps dental providers shall require the client to be accom-
panied to THSteps dental appointments by a parent, guardian, or other adult who is authorized by the
parent or guardian.

Exempt entities (school health clinics, Head Start program, or childcare facilities) that provide services
must as a condition of reimbursement:

« Obtain written, unrevoked consent for the services from the client’s parent or legal guardian within
a one-year period before the date of service.

« Encourage parental involvement in and management of the health care of the clients who receive
services from the clinic, program, or facility.

The following definitions of dentition established by the ADA’s Current Dental Terminology (CDT)
manual are recognized by Texas Medicaid:

o Primary Dentition: Teeth developed and erupted first in order of time.

o Transitional Dentition: The final phase of the transition from primary to adult teeth, in which the
deciduous molars and canines are in the process of shedding and the permanent successors are
emerging.

 Adolescent Dentition: The dentition that is present after the normal loss of primary teeth and prior
to cessation of growth that would affect orthodontic treatment.

o Adult Dentition: The dentition that is present after the cessation of growth that would affect
orthodontic treatment.

The American Association of Orthodontists classification of occlusion or malocclusion is as follows:

o ClassI: A Class I occlusion exists with the teeth in a normal relationship when the mesialbuccal cusp
of the maxillary first permanent molar coincides with the buccal groove of the mandibular first
molar.

o Class II: A Class II malocclusion occurs when the mandibular teeth are distal or behind the normal
relationship with the maxillary teeth. This can be due to a deficiency of the lower jaw or an excess of
the upper jaw and therefore, presents two types:

+ Division I is when the mandibular arch is behind the upper jaw with a consequential protrusion
of the upper front teeth.
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« Division II exists when the mandibular teeth are behind the upper teeth, with a retrusion of the
maxillary front teeth. Both of these malocclusions have a tendency toward a deep bite because of
the uncontrolled migration of the lower front teeth upwards.

o Class III: A Class III malocclusion occurs when the lower dental arch is in front of (mesial to) the
upper dental arch. People with this type of occlusion usually have a strong or protrusive chin, which
can be due to either horizontal mandibular excess or horizontal maxillary deficiency. Commonly
referred to as an underbite.

4.2.27.1 Benefits and Limitations for Orthodontic Services

Comprehensive orthodontic services must be provided by a board-eligible or board-certified
orthodontist.

Note: Exceptions to a board-eligible or board-certified orthodontist may be considered for clients in
a rural or frontier area or where access to care is an issue.

The diagnostic workup is considered part of the pre-orthodontic treatment visit (procedure code

D8660). The following procedure codes are used to submit claims for the diagnostic workup:

Diagnostic Workup Procedure Codes
D0330 D0340  D0350  D0470

Comprehensive orthodontic services include all of the following:
» Diagnostic workups
« Banding
o Initial brackets
o Replacement brackets
o Monthly visits
o Initial retainers
 Special orthodontic treatment appliance(s)

The following procedure codes are used to submit claims for orthodontic services:

Orthodontic Services Procedure Codes
D8080  D8660 D8670 D8690

Full banding is allowed on permanent dentition only, and treatment should be accomplished in one
stage and is limited to once per lifetime.

Exception: Cases of mixed dentition may be considered when the treatment plan includes extractions of
remaining primary teeth or in the case of cleft palate.

4.2.27.2 Crossbite Therapy

Crossbites (anterior and posterior) are defined by the American Academy of Pediatric Dentistry
(AAPD) as malocclusions involving one or more teeth in which the maxillary teeth occlude lingually
with the mandibular antagonistic (opposing) teeth. A crossbite can be of a dental or skeletal origin or a
combination of both.

The intent of crossbite therapy is to prevent the need for comprehensive orthodontic treatment. This
treatment may lessen the severity or future effects of a malformation, eliminate its cause, or may include
localized tooth movement.
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Crossbite therapy (limited orthodontics) is allowed for primary or transitional dentition. Crossbite
therapy will not be considered for transitional dentition when there is a need for full banding of the adult
teeth.

Crossbite therapy must be submitted with procedure code D8050 or D8060. Clients with special medical
conditions may be considered for interceptive orthodontic services of the primary dentition if the
services are medically necessary and submitted with procedure code D8050.

Crossbite therapy is an inclusive charge for treating the crossbite to completion. Adjustments, mainte-
nance, diagnostic models, and diagnostic workup procedures are not reimbursed separately.

4.2.27.3 Minor Treatment to Control Harmful Habits
Special orthodontic appliances are a benefit for minor treatment to control harmful habits.

Orthodontic appliances for minor treatment to control harmful habits must be submitted with
procedure codes D8210, D8220, and D8670.

Monthly adjustments (procedure code D8670) for minor treatment to control harmful habits are limited
up to 10 visits.

Claims for panoramic films (procedure code D0330), cephalometric films (procedure code D0340),
oral/facial photographic images (procedure code D0350) and diagnostic models (procedure code
D0470) will be denied when they are submitted with procedure code D8210 or D8220.

Each orthodontic appliance (procedure code D8210 and D8220) are limited to once per arch, per
lifetime.

4.2.27.4 Premature Termination of Comprehensive Orthodontic Treatment
Premature termination of comprehensive orthodontic treatment includes the following:
o Removal of the brackets and arch wires
o Removal of appliances with the fabrication of retainers
o Delivery of orthodontic retainers

Documentation of one of the following must be retained for premature termination of comprehensive
orthodontic treatment:

o Documentation of a lack of cooperation from the client.

o Documentation that the client requested premature removal and a release of liability form has been
signed by the parent, guardian, or client if he or she is at least 18 years of age.

Premature termination of comprehensive orthodontic treatment must be submitted with procedure
code D8680.

Removal of the appliance (procedure code D8680) will be denied if the claim is submitted by any
provider on the same date of service as orthodontic treatment (procedure codes D8050, D8060, and
D8080).

Providers must keep a copy of the release of liability form on file and are responsible for this documen-
tation during a review process.

If premature removal of the appliances is requested before completion of treatment, future orthodontic
services may not be considered. The provider must document why the premature removal was
necessary.

4.2.27.5 Other Orthodontic Services

Replacement brackets (procedure code D8690) are a benefit when the client transfers from one provider
to another or when trauma is involved.
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Providers are responsible for any replacement brackets that are required as part of the comprehensive
orthodontic treatment. Additional reimbursement for replacement brackets (procedure code D8690) is
limited to a combined total amount of $100.00, same provider.

Rebonding, recementing, or repair of fixed orthodontic appliances (procedure code D8693) may be
reimbursed once per lifetime per orthodontic appliance.

Only one retainer per arch per lifetime (procedure code D8680) is allowed; however, each retainer may
be replaced with prior authorization once per lifetime due to loss or breakage. Retainer adjustments are
not reimbursed separately.

Appliances required as part of the cleft palate treatment plan may be reimbursed separately.

Special orthodontic appliances may be used with full banding and crossbite therapy when approved by
the TMHP Dental Director or Associate Dental Director.

4.2.27.6 Non-covered Services

Single arch comprehensive orthodontic treatment is not a benefit of Texas Medicaid.

Orthodontic services that are performed solely for cosmetic purposes are not a benefit of Texas
Medicaid. Although aesthetics is an important part of self-esteem, services primarily for self-worth are
not within the scope of this Texas Medicaid benefit.

Orthodontic services for a client who initiated orthodontic treatment through a private arrangement
while Medicaid-eligible are not a benefit of Texas Medicaid.

An initial orthodontic or pre-orthodontic treatment visit (procedure code D8660) is considered part of
the exam in an oral evaluation (procedure codes D0120 or D0150).

4.2.27.7 Comprehensive Orthodontic Treatment

Comprehensive orthodontic services (procedure code D8080) are restricted to clients who are 13 years
of age and older or clients who have exfoliated all primary dentition.

National procedure codes do not allow for any work-in-progress or partial submission of a claim by
separating the three orthodontic components: diagnostic workup, orthodontic appliance (upper), or
orthodontic appliance (lower).

When submitting claims for comprehensive orthodontic treatment procedure code D8080, three local
codes must be submitted as remarks codes along with procedure code D8080. Local codes (procedure
codes Z2009, Diagnostic workup approved; Z2011, Orthodontic appliance, upper; or Z2012,
Orthodontic appliance, lower) must be placed in the Remarks Code field on electronic claims or
Block 35 on paper claims.

Note: If the remarks code and procedure code D8080 are not submitted, the claim will be denied.

Each remarks code pays the correct reimbursement rate which, when combined, totals the maximum
payment of $775. Procedure code D8080 must be submitted on three separate details, with the appro-
priate remarks code, even if the claim submission is for the workup and full banding. Submission of only
one detail for a total of $775 will not be accepted.

Example 1: A client is approved for full banding, but after the initial workup, the client discontinues
treatment. This provider would submit the national procedure code D8080 and place the local code
72009, Diagnostic workup approved, in the Remarks/comment field. The claim would pay $175.

Example 2: A client is approved for full banding. The provider continues treatment and places the
maxillary bands. The provider would submit the national procedure code D8080 and place the local
procedure code Z2009, Diagnostic workup approved, and Z2011, Maxillary bands, in the
Remarks/comment field. The claim would pay $475.

Respondent's Attachment 5

CH-199
CPT ONLY - COPYRIGHT 2012 AMERICAN MEDICAL ASSOCIATION. ALL RIGHTS RESERVED.



TEXAS MEDICAID PROVIDER PROCEDURES MANUAL: VOL. 2 - JULY 2013

All electronic claims for procedure code D8080 must have the appropriate remarks code associated with
the procedure code.

Providers must adhere to the following guidelines for electronic claim submission so TMHP can
accurately apply the correct remarks code to the appropriate claim detail.

A Diagnostic Procedure Code (DPC) remarks code must be submitted, only once, in the first three bytes
of the NTEO2 at the 2400 loop.

Example 1: For a claim with one detail, submitted with procedure code D8080 and remarks code Z2009,
enter the information as follows: DPCZ2009. The total submitted would be $175.

Example 2: For a claim with two details, where details one and two are procedure code D8080 and the
remarks codes are Z2009 and Z2011, enter the information as follows: DPCZ2009Z2011. The total
submitted would be $475.

Example 3: For a claim with three details, where all three details are submitted separately with procedure
code D8080, enter the remarks code based on the order of the claim detail as follows:
DPCZ200972011Z2012. The total submitted would be $775.

This method ensures accurate and appropriate payment for services rendered and addresses the need for
submission of a partial claim.

4.2.27.8 * Orthodontic Procedure Codes and Fee Schedule

When submitting claims for orthodontic procedures, use the following procedure codes:

Orthodontic Services
D0330%*, D0340*,

D0350%*, and

D0470*

D7280 A 1-20

D7997* Replaces Z2016. Not payable to the dentist who placed the appliance. Includes

removal of arch bar and premature removal of braces. A 1-20

Interceptive Orthodontic Treatment

D8050* Replaces Z2018 and 8110D. Limited to one per lifetime.

D8060* Replaces Z2018 and 8120D. Limited to one per lifetime.

Comprehensive Orthodontic Treatment

D8080* Replaces Z2009, Z2011, and Z2012. Limited to one per lifetime.

Minor Treatment to Control Harmful Habits

D8210* Refer to subsection 4.2.28, “* Special Orthodontic Appliances” in this handbook
for associated remarks field code.

D8220* Refer to subsection 4.2.28, “* Special Orthodontic Appliances” in this handbook

for associated remarks field code.
Other Orthodontic Services

D8660* Replaces Z2008. Denied when submitted for the same DOS as D0145 by any
provider. Denied when submitted for the same DOS as D0120 or D0150 by the
same provider.

D8670% Replaces Z2013.

D8680* Replaces Z2014 and Z2015; one retainer per arch per lifetime; may be replaced
once because of loss or breakage (prior authorization is required).

* = Services payable to an FQHC for a client encounter.
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D8690* Bracket replacement.
D8691 Not considered medically necessary.
D8692 Although procedure code D8692 is not a benefit of Texas Medicaid, providers can

use procedure code D8680 to submit a claim for retainer(s). Providers must
include local code Z2014 or Z2015 on the claim form to indicate upper or lower,
as appropriate.

D8693 Limited to once per lifetime per orthodontic appliance.
D8999

* = Services payable to an FQHC for a client encounter.

4.2.28 * Special Orthodontic Appliances

All removable or fixed special orthodontic appliances must be prior authorized. The prior authorization
request must include both the national code and remarks code. However, prior authorization requests
may omit the DPC prefix to the eight-digit remarks code.

All removable or fixed special orthodontic appliances must be submitted with national procedure code
D8210 or D8220. To ensure appropriate claims processing, the DPC remarks code (local procedure
code) reflecting the specific service is also required. The appropriate remarks codes must be entered on
the prior authorization request form. Failure to follow the following steps will cause the claims to deny.
Failure to enter the DPC remarks code and the appropriate procedure code will not result in claim
denial; however, manual intervention is required to process the claim, which may result in a delay of
payment.

For paper claim submissions, providers must enter the local procedure code in Block 35 (Remarks) of
the 2006 ADA claim form.

For electronic submissions, providers enter the DPC remarks code in the Comments field to ensure
correct authorization, accurate records, and reimbursement.

For electronic submissions other than TexMedConnect submissions, providers must follow the instruc-
tions below to ensure TMHP accurately applies the correct local procedure code to the appropriate claim
detail:

o The DPC prefix must be submitted, only once, in the first three bytes of the NTEO02 at the 2400 loop.

o In bytes 4-8, providers must submit the remark code (local procedure code) based on the order of
the claim detail. Do not enter any spaces or punctuation between remark codes, unless to designate
the detail is not submitted with D8210 or D8220.

Example: For a claim with three details, where details one and three are submitted with procedure
code D8210 and detail two is not, enter the following information in the NTE02 at the
2400 loop: DPC1014D 1046D. (The space shows that detail two needs no local code.) If
all details require a local code, enter DPC, no spaces, and the appropriate local codes.

To submit using TexMedConnect, providers must enter the local code into the Remarks Code field,
located under the details header. The Remarks Code field is the field directly after the Procedure Code
field. TexMedConnect submitters are not required to manually enter the DPC prefix as it is placed in the
appropriate field on the TexMedConnect electronic claim.
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The following table identifies the appropriate DPC remarks codes to use when requesting prior autho-
rization or submitting a claim for procedure code D8210 or D8220:

Special Orthodontic Appliances

D8220* DPC1000D  Appliance with horizontal projections

D8220* DPC1001D | Appliance with recurved springs

D8220* DPC1002D Arch wires for crossbite correction (for total treatment)

D8220* DPC1003D  Banded maxillary expansion appliance

D8210* DPC1004D  Bite plate/bite plane

D8210* DPC1005D  Bionator

D8210* DPC1006D Bite block

D8210* DPC1007D  Bite-plate with push springs

D8220* DPC1008D  Bonded expansion device

D8210* DPC1010D  Chateau appliance (face mask, palatal exp and hawley)

D8210* DPC1011D  Coffin spring appliance

D8220* DPC1012D Crib

D8210* DPC1013D Dental obturator, definitive (obturator)

D8210* DPC1014D  Dental obturator, surgical (obturator, surgical stayplate, immediate
temporary obturator)

D8220* DPC1015D  Distalizing appliance with springs

D8220* DPC1016D  Expansion device

D8210* DPC1017D Face mask (protraction mask)

D8220* DPC1018D  Fixed expansion appliance

D8220* DPC1019D  Fixed lingual arch

D8220* DPC1020D  Fixed mandibular holding arch

D8220* DPC1021D  Fixed rapid palatal expander

D8210* DPC1022D  Frankel appliance

D8210* DPC1023D  Functional appliance for reduction of anterior openbite and crossbite

D8210* DPC1024D Headgear (face bow)

D8220* DPC1025D  Herbst appliance (fixed or removable)

D8220* DPC1026D  Inter-occlusal cast cap surgical splints

D8210* DPC1027D  Intrusion arch

D8220* DPC1028D  Jasper jumpers

D8220* DPC1029D  Lingual appliance with hooks

D8220* DPC1030D  Mandibular anterior bridge

D8220* DPC1031D | Mandibular bihelix (similar to a quad helix for mandibular expansion
to attempt nonextraction treatment)

D8210* DPC1032D  Mandibular lip bumper

D8220* DPC1036D  Mandibular lingual 6x6 arch wire

D8210% DPC1037D Mandibular removable expander with bite plane (crozat)

* = Services payable to an FQHC for a client encounter.
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D8210* DPC1038D  Mandibular ricketts rest position splint

D8210* DPC1039D  Mandibular splint

D8210* DPC1040D  Maxillary anterior bridge

D8210* DPC1041D  Maxillary bite-opening appliance with anterior springs

D8220* DPC1042D  Maxillary lingual arch with spurs

D8220* DPC1043D  Maxillary and mandibular distalizing appliance

D8220* DPC1044D  Maxillary quad helix with finger springs

D8220* DPC1045D  Maxillary and mandibular retainer with pontics

D8210* DPC1046D  Maxillary Schwarz

D8210* DPC1047D | Maxillary splint

D8210% DPC1048D Mobile intraoral Arch-Mia (similar to a Bihelix for nonextraction
treatment)

D8220* DPC1049D  Modified quad helix appliance

D8220* DPC1050D  Modified quad helix appliance (with appliance)

D8220* DPC1051D  Nance appliance

D8220* DPC1052D Nasal stent

D8210* DPC1053D  Occlusal orthotic device

D8210* DPC1054D  Orthopedic appliance

D8210* DPC1055D  Other mandibular utilities

D8210* DPC1056D  Other maxillary utilities

D8220* DPC1057D  Palatal bar

D8210* DPC1058D Post-surgical retainer

D8220* DPC1059D  Quad helix appliance held with transpalatal arch horizontal
projections

D8220* DPC1060D Quad helix maintainer

D8220* DPC1061D  Rapid palatal expander (RPE), such as quad Helix, Haas, or Menne

D8210* DPC1062D  Removable bite plate

D8210* DPC1063D  Removable mandibular retainer

D8210* DPC1064D  Removable maxillary retainer

D8210* DPC1065D  Removable prosthesis

D8210* DPC1066D  Sagittal appliance 2 way

D8210* DPC1067D  Sagittal appliance 3 way

D8220* DPC1068D  Stapled palatal expansion appliance

D8210% DPC1069D  Surgical arch wires

D8210% DPC1070D | Surgical splints (surgical stent/wafer)

D8210* DPC1071D  Surgical stabilizing appliance

D8220* DPC1072D  Thumbsucking appliance, requires submission of models

D8210* DPC1073D  Tongue thrust appliance, requires submission of models

D8210* DPC1074D Tooth positioner (full maxillary and mandibular)

* = Services payable to an FQHC for a client encounter.
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D8210* DPC1075D  Tooth positioner with arch
D8220* DPC1076D  Transpalatal arch

D8220* DPC1077D  Two bands with transpalatal arch and horizontal projections forward
D8220* DPC1078D  Appliance

* = Services payable to an FQHC for a client encounter.

4.2.29 Handicapping Labio-lingual Deviation (HLD) Index
The orthodontic provider must complete and sign the HLD Index (Angle classification).

The HLD index requires the use of an HLD score sheet and a Boley gauge for measuring.

Providers should be conservative in scoring. The client must be considered severe handicapping maloc-
clusion with dysfunctional masticatory (chewing) capacity as a result of the existing relationship
between the maxillary (upper) and mandibular (lower) dental arches and/or teeth that, without
correction, will result in damage to the temporomandibular joint(s) (TM]) and/or other supporting oral
structures (e.g., bone, tissues, intra and/or extra oral muscles, etc.) and have a minimum of 26 points on
the HLD index to be considered for any orthodontic care other than crossbite correction. “Half-mouth”
treatment cannot be approved.

With the client or models in the centric position, the HLD index is to be scored as follows. Record all
measurements rounded-off to the nearest millimeter (mm). Enter a score of “0” if the condition is
absent.

Cleft Palate
A cleft palate case request for mixed dentition will be considered only if narrative justification supports
treatment before the client reaches full dentition.

Note: Intermittent treatment requests may exceed the allowable 26 reimbursable treatment visits.

Severe Traumatic Deviations
Refers to facial accidents only. Points cannot be awarded for congenital deformity. Severe traumatic
deviations do not include traumatic occlusions for crossbites.

Overjet in Millimeters
Score the case exactly as measured. The measurement must be recorded from the most protrusive
incisor, then subtract 2 mm (considered the norm), and enter the difference as the score.

Overbite in Millimeters

Score the case exactly as measured. The measurement must be recorded from the labio-incisal edge of
the overlapped anterior tooth or teeth to the point of maximum coverage, then subtract 3 mm
(considered the norm), and enter the difference as the score.

Mandibular Protrusion in Millimeters

Score the client exactly as measured. The measurement must be recorded from the “line of occlusion” of
the permanent teeth, not from the ectopically erupted teeth in the anterior segment. Caution is advised
in undertaking treatment of open bites in older teenagers because of the frequency of relapse.

Open Bite in Millimeters

Score the case exactly as measured. Measurement must be recorded from the line of occlusion of the
permanent teeth, not from ectopically erupted teeth in the anterior segment. Caution is advised in under-
taking treatment of open bites in older teenagers, because of the frequency of relapse.
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Ectopic Eruption
An unusual pattern of eruption, such as high labial cuspids or teeth that are grossly out of the long axis
of the alveolar ridge.

Ectopic eruption does not include teeth that are rotated or teeth that are leaning or slanted especially
when the enamel-gingival junction is within the long axis of the alveolar ridge.

Note: Record the more serious condition. Do not include (score) teeth from an arch if that arch is to
be counted in the category of Anterior Crowding. For each arch, either the ectopic eruption or
anterior crowding may be scored, but not both.

Anterior Crowding

Arch length insufficiency must exceed 3.5 mm to be considered as crowding in either arch. Mild
rotations that may react favorably to stripping or moderate expansion procedures are not to be scored
as crowded.

Excessive Anterior Spacing in Millimeters
The score for this category must be the total, in millimeters, of the anterior spaces.

Providers should be conservative in scoring. Liberal scoring will not be helpful in the evaluation and
approval of the case. The case must be considered dysfunctional and have a minimum of 26 points on
the HLD index to qualify for any orthodontic care other than crossbite correction. Half-mouth cases
cannot be approved.

The intent of the program is to provide orthodontic care to clients with handicapping malocclusion to
improve function. Although aesthetics is an important part of self-esteem, services that are primarily for
aesthetics are not within the scope of benefits of this program.

The proposals for treatment services should incorporate only the minimal number of appliances
required to properly treat the case. Requests for multiple appliances to treat an individual arch will be
reviewed for duplication of purpose.

If attaining a qualifying score of 26 points is uncertain, providers must include a brief narrative when
submitting the case. The narrative may reduce the time necessary to gain final approval and reduce
shipping costs incurred to resubmit records.

Providers must properly label and protect all records (especially plaster diagnostic models) when
shipping. If plaster diagnostic models are requested by and shipped to TMHP, the provider should
assure that the models are adequately protected from breakage during shipping. TMHP will return intact
models to the provider.
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4.2.29.1 HLD Score Sheet
This sheet and a Boley Gauge are required to score.
Procedure:
o Occlude client or models in centric position.
o Record all measurements rounded-off to the nearest millimeter.

o Enter a score of 0 if the condition is absent.

PLEASE PRINT CLEARLY:

Client Name: Date of birth: Medicaid ID:

Address: (Street/City/County/State/ZIP Code)

CONDITIONS OBSERVED HLD SCORE
Cleft Palate Score 15
Severe Traumatic Deviations Score 15

Trauma/Accident related only

Overjet in mm. Minus 2 mm. =
Example: 8 mm. - 2 mm. = 6 points

Overbite in mm. Minus 3 mm. =
Example: 5 mm. - 3 mm. = 2 points

Mandibular Protrusion in mm. x5 =
See definitions/instructions to score (previous page)

Open Bite in mm. X4 =
See definitions/instructions to score (previous page)

Ectopic Eruption (Anteriors Only) Each tooth x3 =
Reminder: Points cannot be awarded on the same arch
for Ectopic Eruption and Crowding

Anterior Crowding Max. Mand. =5 pts. each =

10 point maximum total for both arches combined arch

Labio-lingual Spread in mm. =

TOTAL =

Diagnosis For TMHP use only
Authorization Number

Examiner: Recorder:

Provider’s Signature

Please submit this score sheet with records
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PATIENT  MISSING MISSING MISSING MISSING MISSING UNDER DID NOT MISREPRES-
NUMBER EXTRACTION HLD MODELS TREATMENT PRE- AGE QUALIFY  ENTATIONS OR
REQUESTS FORMS CARDS TREATMENT OMISSIONS
X-RAYS

1 X X X
2 X X X
3 X X
4 X X X
5 X X X
6 X X X
7 X X X
8 X X X
9 X
10

11 X X
12 X X
13 X X
14 X X
15 X X X X
16 X X
17 X X
18 X X
19 X X
20 X X
21 X X
22 X X X
23 X X X
24 X X
25 X X X
26 X X
27 X X
28 X X
29 X X
30 X X
31 X X
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PATIENT  MISSING MISSING  MISSING  MISSING MISSING UNDER DID NOT MISREPRES-
NUMBER EXTRACTION HLD MODELS TREATMENT PRE- AGE QUALIFY  ENTATIONS OR
REQUESTS FORMS CARDS TREATMENT OMISSIONS
X-RAYS
32 X X X
33 X X
34 X X
35 X X
36 X X
37 X X
38 X X
39 X X
40 X X
41 X X
42 X X
43 X X X
44 X X X
45 X X
46 X X
47 X X
48 X X X X X
49 X X
50 X X X
51 X X X
52 X X X
53 X X X
54 X X
55 X X
56 X X X X
57 X X
58 X X
59 X X
60 X X X X
61 X X
62 X X



PATIENT  MISSING MISSING  MISSING  MISSING
NUMBER  EXTRACTION HLD MODELS  TREATMENT
REQUESTS FORMS CARDS
63
TOTAL 6 5 4

Respondent's Attachment 6

MISSING UNDER DIDNOT  MISREPRES-
PRE- AGE QUALIFY  ENTATIONS OR
TREATMENT OMISSIONS
X-RAYS
X X
2 3 61 62

149



R49 — tadlock spreadsheet



91025 21d0103

dTH P0lpel

91025 21d0103

Q7H 3ulouy

ANTOINE SCORES - BY TOOTH

Page 1

11
19
10
28
13
10
16
12
15
12
10
15
12
11
12
11
11
14
10

24
24
24
36
24
24
24
24
24
24
36
36
30
36
30
36
24
36
27
24
24
24
24
24
21
24
24
24
24
24
36
36
27
24
24
21
18
24
30
24
24
24
27
36
24
24
30
24
18
36
36
24
24
36
30
24
36
36
18

26
32
26
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30
28
28
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29
28
29
28
26
44
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