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STATEMENT OF JURISDICTION 
 

CONFLICTS JURISDICTION & THE IMPORTANCE OF THIS STATUTORY 

INTERPRETATION ISSUE: §22.001(a)(2)& (3) & TEX. R. APP. P. 56.1(A)(6) 
 

 This is a Whistleblower Act case and involves whether the Office of 

Inspector General (OIG) of the Health and Human Services Commission (HHSC) 

is an “Appropriated Law Enforcement Authority” to receive a report involving a 

violation of state and federal statutes involving HHSC accepting money contrary to 

its statutory authority.  This Court has previously held that this very sub-part of 

HHSC is an Appropriate Law Enforcement Authority for such charges because it 

has authority to investigate, regulate, and enforce the law not only against 

employees of the agency, but also against “outsiders” such as providers of care, 

recipients and others who participate in its programs. As such, the ruling below is 

in conflict with the following decisions of this Court:    

 Texas Dep’t of Human Servs. v. Okoli, 440 S.W.3d 611, 617 (Tex. 

2014)(Flat-out holding that this very agency (OIG) is an ALEA 

because it has specific “outward looking” authority and thus includes 

“someone within an OIG or even an OIG within the same agency 

as the whistleblower, so long as the OIG has outward-looking law-

enforcement authority.” 

 Univ. of Tex. Sw. Med. Ctr. v. Gentilello, 698 S.W.3d 680, 685-86 
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(Tex. 2013)(holding that an ALEA is an agency with “authority to 

enforce, investigate, or prosecute violations of law against third 

parties outside of the entity itself, or it must have authority to 

promulgate regulations governing the conduct of such third 

parties.”) 

 Texas A & M Univ.-Kingsville v. Moreno, 399 S.W.3d 128, 130 (Tex. 

2013)(holding that employee’s supervisor was not ALEA unless “the 

supervisor’s power extends no further than ensuring the governmental 

body itself complies with the law.)”   

 Univ. of Houston v. Barth, 12-0358, 2013 WL 2660089 at *5-6 (Tex. 

2013)(again holding that an entity qualifies as an ALEA if it is an 

“entity that could have enforced, investigated, or prosecuted similar 

violations against third parties—not just an entity that can internally 

discipline its own employees for an alleged violation.”  
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STATEMENT OF THE CASE 
 
Nature of the Case: This is a Whistleblower Act case.  Plaintiff was 

terminated from his job as a lawyer at the Texas 
Health and Human Services Commission for 
reporting illegal activity to its Office of Inspector 
General.  Specifically, plaintiff made reports 
regarding violations of state and federal statutes 
governing HHSC’s efforts to improperly recoup 
payments made to poor mothers under Medicaid.  
Defendants filed a Plea to the Jurisdiction claiming 
that McMillen could not establish that his claims 
were covered by the Texas Whistleblower Act 
(Statutory Material is found in Appendix C)    

 
 

Trial Court: 261st District Court of Travis County, Texas. 
 
 

Trial Court’s Disposition: The trial court denied defendants’ Plea to the 
Jurisdiction and so defendants/appellants filed this 
interlocutory appeal, pursuant to TEX. CIV. PRAC. 
& REM. CODE §51.014 (Appendix A).   

 
 

Court of Appeals:  The Third Court of Appeals (Opinion by Justice 
 Goodwin, with Chief Justice Rose and Justice 
 Puryear).  

 
Appellate Disposition:  Reversed and take nothing judgment rendered:  

 The Court granted defendants’ Plea to the 
 Jurisdiction, holding that OIG was not an 
 Appropriate Law Enforcement Authority. 
 (Appendix B) 
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ISSUES PRESENTED 

1. Plaintiff reported illegal conduct to HHSC’s Office of  
Inspector General (OIG) and its Internal Affairs Division, 
which each have specific statutory and regulatory 
authority to regulate, enforce and investigate violations  
of civil and criminal law, not just by agency employees,  
but by those outside the agency as well.  Plaintiff’s suit should not 
have been dismissed because HHSC’s OIG is an  
“Appropriate Law Enforcement Authorities” under This  
Court’s recent holding in HHSC v. Okoli.   
 

2. In the alternative, even if there some reason why OIG is not an 
ALEA, plaintiff had, at least, a good faith belief that OIG was  
an ALEA. 

 



STATEMENT OF FACTS 
 

The Plaintiff, His Employer & Job Duties 
 
Mike McMillen is a lawyer with experience in civil and criminal law and 

was employed by the Texas Health & Human Services Commission (HHSC) in its 

Office of Inspector General (“OIG”).  As this Court knows, OIG is not just another 

section in HHSC, but is an independent department, headed by its own 

gubernatorial appointment.  It possesses specific statutory and regulatory authority 

to enforce and investigate violations of laws, not just by HHSC employees, but by 

others outside the agency as well.  TEX. GOV’T CODE §531.102.  This authority 

specifically extends to violations involving the administration of Medicaid 

programs and funds within Texas:  Pursuant to Chapter 531, OIG has its own 

regulations in the Texas Administrative Code which codify that “The Inspector 

General is also responsible for the enforcement of state law relating to the 

provision of health and human services in Medicaid and other HHS programs.”  

1 TEX. ADM. CODE §371.11(a); CR@ 141  

As our jurisdictional proof shows, Mike’s job was never in jeopardy until he 

began reporting, in good faith, violations of federal and Texas statutory law (and 

the regulations promulgated thereunder).  CR@ 74-75, 89-91, 96.  McMillen 

alleges (and established in his jurisdictional proof) that his supervisors became 

angry with him not “letting this go,” when he reported violations of law to the 
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Inspector General himself (then Mr. Douglas Wilson who is no longer employed 

by HHSC) and to the head of OIG’s “Internal Affairs Department.”  As we explain 

below, each of these reports involved HHSC’s efforts to illegally recoup money 

from mothers that had been legally provided pre-natal and delivery services 

through Medicaid.  This HHSC program is informally called the “Public Charge 

Lookout System” (PCLS).   We thus briefly discuss what HHSC was doing and 

then unpack McMillen’s separate reports. 

HHSC’s Public Charge Lookout System 

Although the record on appeal includes much statutory material regarding 

this technical area of law, the gist of plaintiff’s report of illegal activity involves 

HHSC’s collection of money from poor women who received pre-natal and labor 

and delivery services through Medicaid in Texas.  First, we begin with the federal 

law in this complex area:  Federal law makes plain that those pre-natal and birth 

services are valid and that no person ever need reimburse a state agency (or the 

federal government) for those services because they were “correctly paid on behalf 

of an individual.”  42 USC §1369p(b)(1); Appendix C at 2.  HHSC began a 

program of seeking to collect these same funds, even though such an “adjustment 

or recovery,” is prohibited under federal law.  Id.  The U.S. Department of 

Homeland Security’s website contains the following “Questions and Answers” 

regarding Medicaid law:   
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Q. What publicly funded benefits may not be considered for 

public charge purposes? 

A.  * * * 
Non-cash or special purpose benefits that are not considered for public 
charge purposes include: 
· Medicaid and other health insurance services (including public 

assistance for immunizations and for testing of symptoms of 
communicable diseases; use of health clinics; short term rehabilitation 
services, and emergency medical services) 

· Children’s Health Insurance Program (CHIP)..... 
State and local programs that are similar to the federal programs listed 
above are also generally not considered for public charge purposes. . .  

 
Appendix C at 25-26.  

 What someone at HHSC was doing also violates Texas law because HHSC 

has no statutory authority to accept these funds.  As the Court of Appeals explained 

“McMillen also identified two sections of the Texas Human Resources Code and 

the General Appropriations Act for the 2012–13 Biennium” and demonstrated that 

“none of these [state] laws appears to allow HHSC to accept reimbursements in the 

situation I was asked to investigate.”  Id. at *4.1 

McMillen made a series of escalating reports questioning in good faith the 

illegality of this program.  We will now focus on the two reports that McMillen 

made to the head of OIG and to the head of its Internal Affairs Division (IAD). 

McMillen’s reports & the retaliation that followed 
                                                 
1 TEX.  HUM. RES. CODE § 32.039 (addressing damages and penalties that HHSC may 
assess against applicants for payment of health care services), §32.064 (addressing cost 
sharing provisions for recipients of medical assistance); 82D TEX. LEG. R.S. (2011), at 
211, para. 17.  



 

4 

The parties agree that, at first, McMillen was asked by his supervisor to 

analyze HHSC’s authority for the PCLS and to find “legal authority in support of 

the program.”  Appellants’ Brief to Court of Appeals at 3.  After researching this 

issue and speaking to others at HHSC about its legal authority, McMillen wrote a 

memo regarding the lack of statutory authority for PCLS.  In his memo dated June 

29, 2011, McMillen included the following: 

Since 1999, HHSC/OIG has recovered approximately $1M as a result 
of the [PCLS] process described above. 

* * *  
HHSC/OIG has no evidence that the recipient(s) who are making 
repayment obtained [these] Medicaid benefits improperly or 
fraudulently.  None of these repayments are based on any HHSC/OIG 
finding that the individuals were not eligible beneficiaries of 
Medicaid.  

* * * 
A letter. . .from the U.S. Department of Health & Human 
Services/Center for Medicaid and State Operations provides: 
The Medicaid program has no authority to collect repayments of 

benefits from current or former beneficiaries except in cases 

where those benefits were fraudulently received or an 

overpayment has occurred.   This applies to both the Federal and 

the State share of Medicaid benefits. . . States are not authorized 

to collect repayments of legitimate Medicaid spending on behalf of 

immigrants. 

* * * 

Conclusion/Recommendation 
I do not find a legal basis to justify HHSC/OIG’s current practice of 
accepting repayments as described in Section I of this memorandum, 
and recommend that HHSC cease accepting them [Emphasis in 

original; CR Sealed records: McMillen’s Memo of 6/29/11 at pp.2 -3]. 
 

Then, in September of 2011, when McMillen had not heard anything back 

about this memo, McMillen inquired if his memo had been submitted to the 
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Inspector General (himself a gubernatorial appointment) and the head of OIG’s 

Internal Affairs Division (which all have civil and criminal investigative authority).  

When Karen Nelson, McMillen’s supervisor, told McMillen that his memo had not 

been shown to anyone, his supervisor became angry when (in her words) 

McMillen “demanded that I do so at once.”  Affidavit of K. Nelson at ¶17; CR@ 

41.  Ms. Nelson said that she then “put the topic on the agenda for the September 

14 Deputy Inspector General’s meeting (run by the Inspector General himself).  Id. 

at ¶18.  And here is what is critical: Two days later Ms. Nelson disciplined and 

began the write-up process against McMillen.  Deposition of K. Nelson at 188; 

CR@ 163.  Why? Because “I thought it was inappropriate that he had insisted that 

[the memo] be brought to the OIG’s attention.”  Id.  This reporting of McMillen’s 

finding of a “violation of law” to the OIG himself is the first of the two reports 

that are at the heart of this appeal.    

The record then contains evidence that from that point forward McMillen 

was reprimanded and disciplined, like never before, and that nothing was ever 

done with regard to the PCLS and the illegality he raised.  McMillen was asked to 

check other sources to (desperately) try and find some authority to permit the 

program to continue, but no other authority existed or was found by McMillen.  

Affidavit of M. McMillen at ¶¶3, 8; CR@87, 88, 91.  In fact, other HHSC 



 

6 

employees agreed with McMillen, demonstrating that McMillen’s belief was 

shared and thus in good faith.  CR@89, 91.   

Several months went by:  When HHSC was still administering this program, 

on December 20, 2011, McMillen broke the chain-of-command and, requested that 

the Internal Affairs Division “initiate an investigation of this matter as soon as 

possible.”  Affi. of McMillen ¶6 (CR@90); Dec. 20, 2011, email from McMillen 

(sealed records).  OIG and its IAD (which employees include commissioned peace 

officers) have specific statutory authority to conduct civil and criminal 

investigations, not just of HHSC personnel, but of those outside of HHSC who 

have violated HHSC’s (or federal) legal authority.  TEX. GOV’T CODE §531.102, 

531.1021,§531.103; see also 1 TEX. ADM. CODE §371.11, §371.1603.2   In 

addition, HHSC rules state that IAD is the proper authority to investigate the 

reports of “employees under the Whistleblower Act.” Office of Internal Affairs 

Website: www.oig.hhsc.state.tx.us/enforcement/siu.aspx at p. 1 (Appendix at 29; 

CR@146).   

                                                 
2  Yes, this does mean that despite being named “Internal Affairs,” that IAD has the legal 
authority to investigate conduct not only by internal-employees, but also conduct by 
persons outside the agency, such as “contractor, subcontractors and vendors.”  Office of 

Inspector General: Internal Affairs Website: www.oig.hhsc.state.tx.us/ 

enforcement/siu.aspx. All material regarding HHSC’s legal authority from its own 
documents is attached as Appendix C.   Thus, the powers and duties of OIG’s Internal 
Affairs Division mirrors that of IAD in a police department, with power over employees 
and also general police authority over “civilians,” just as Justice Willett discussed in 
University of Texas Southwestern Medical Center at Dallas v. Gentilello, 398 S.W.3d 
680 (Tex. 2013). 
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After referring this matter for a formal investigation by IAD, the termination 

process began just a few days later: Plaintiff’s request to IAD was sent on 

December 20, 2011 (just before the Christmas Holidays) and plaintiff was placed 

on Administrative Leave (and told to leave the office and not return) on January 3, 

2012 (the state’s first day back after New Year’s).  Plaintiff then wrote a report to 

the Executive Commissioner of the entire HHSC organization (then Commissioner 

Thomas Suehs): 

I have raised some questions with the Commission regarding the 
practices of the Inspector General’s office in relation to the so-called 
Public Charge Lookout System 

* * * 
Commissioner Suehs, I trouble you now for two reasons.  First, and 
most importantly, because I just want to make sure that the agency is 
following the law and properly carrying out our mission to the people 
of Texas. [Plaintiff’s letter of January 4, 2012 at 1; sealed documents]  

 

All parties agree that McMillen was never permitted to return to work and was 

then terminated.  CR@ 68.   

Facts related to the procedural posture of this case & issues appealed 

Plaintiff filed two basic claims against two defendants.  First, plaintiff sued 

HHSC (the agency itself) under the Texas Whistleblower Act (TEX. GOV’T CODE 

CHAPTER 554). Second, plaintiff filed a “free speech retaliation claim,” under the 

Texas Constitution (Tex. Const. Art I, §8).  The proper defendant for that claim is 

The Commissioner of HHSC in his official capacity (upon which plaintiff could 
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only obtain prospective injunctive or declaratory relief and not money damages). 

The Court of Appeals dismissed our Free Speech claim, and we do not appeal that 

decision: Plaintiff’s petition before this Court seeks only review of the dismissal of 

McMillen’s Whistleblower Act claim: As such, no issue about whether plaintiff 

can state a free speech retaliation claim or any claim against the Executive 

Commissioner is before this Court.   

Facts which are, and are not, important in deciding a jurisdictional plea  

 

As the Court can see, HHSC has already spent a lot of time in its reply to our 

petition ably arguing that McMillen was not fired because of his reports, but 

because of “performance” reasons.  As the Court of Appeals noted, that is 

contested (and factually contradicted) by McMillen’s jurisdictional proof.  See 

HHSC v. McMillen at *2; CR@96.   Those are certainly possible arguments for 

defendants to make at trial (or even on a motion for summary judgment) regarding 

the issue of causation: But, of course, on a Plea to the Jurisdiction, where we are 

assuming that the plaintiff’s pleadings and facts are true, such an argument is out 

of place and we will not take up any more of the Court’s time on that fact-based 

argument.   

 

SUMMARY OF ARGUMENT 

 
In Texas Dep’t of Human Servs. v. Okoli, 440 S.W.3d 611 (Tex. 2014), this  
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Court, just last year, held that the Office of Inspector General (OIG) at the Health 

and Human Services Commission (HHSC), was an Appropriate Law Enforcement 

Authority (ALEA) under the Texas Whistleblowers Act.  All eight justices who 

participated in the decision agreed that OIG was an ALEA because of its specific 

statutory authority to enforce the law not just against HHSC employees, but also 

against outsiders. As the Court recalls, the OIG has specific authority to 

investigate, regulate, enforce and prosecute violations of law not just by employees, 

but also of “outsiders,” such as providers of care and recipients of benefits (and 

even has subpoena power and employs commissioned peace officers).   

 In our case, today, the plaintiff reported a violation of state and federal 

statutory law to the very same OIG.  Yet, the Court of Appeals determined that 

Okoli was not germane, that OIG was not an ALEA, and thus that plaintiff “did 

not report to any appropriate law enforcement authority and he could not have 

reasonably believed that he did.” Tex. Health & Hum. Servs. Comm’n v. McMillen, 

No. 03-13-00303-CV, 2015 WL 134686 at *4-7 (Tex. App.—Austin Jan. 8, 2015, 

pet. filed). 

On the broader canvas, it is important for this Court to take this case (even if 

the case is addressed via a per curiam opinion) because--with all due respect--the 

courts, government agencies and litigants need guidance.  With all of the recent 

cases in which this Court has reversed decisions based upon the ALEA issue, 
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courts and parties take the position that the “rule of law” is that “all 

Whistleblowers lose.”  It would be extremely beneficial for the jurisprudence of 

Texas for this Court to show that the refinement in this area of law is not the 

proverbial Lucy-and-Charlie-Brown-issue, where the football is arbitrarily yanked 

out at the last minute (too preachy?). 

 

STANDARD OF REVIEW 

The issue of whether a court has subject matter jurisdiction is a question of 

law and is reviewed de novo.  Tex. Natural Res. Conservation Comm’n v. IT-Davy, 

74 S.W.3d 849, 855 (Tex.2002).  But even more importantly, such a determination 

is especially narrow and made solely upon the plaintiff’s pleadings and a Court 

should not reach the merits of the plaintiffs’ claim.  Texas Dep’t of Parks and 

Wildlife v. Miranda, 133 S.W.3d 217, 226 (Tex. 2004); See Texas Dep’t of 

Transportation v. Jones, 8 S.W.3d 636, 638 (Tex. 1999).  

In conducting this review, an appellate court must construe the pleadings 

liberally in favor of the plaintiffs and look to the pleaders’ intent. Miranda, 133 

S.W.3d at 226; Tex. Ass’n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 446 

(Tex.1993).  This Court has described the scope of review as follows:  A plea to 

the jurisdiction may be granted only if the plaintiff’s pleadings “affirmatively 
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negate the existence of jurisdiction.”   Miranda, 133 S.W.3d at 227, citing County 

of Cameron v. Brown, 80 S.W.3d 549, 555 (Tex. 2002).   

The Whistleblower Act should be interpreted with flexibility and in a way 

that accomplishes its purpose and the policy behind it. The Act is meant to 

“enhance openness in government” and it accomplishes this “by protecting public 

employees from retaliation by their employers” following good-faith reports of 

violations of law. Texas Dep’t of Crim. Justice v. McElya, 239 S.W.3d 842, 849 

(Tex. App.—Austin 2007, pet. denied). The Act’s purpose is also “to secure lawful 

conduct on the part of those who direct and conduct the affairs of government.” Id. 

(citing City of San Antonio v. Heim, 932 S.W.2d 287, 290 (Tex. App.—Austin 

1996, writ denied)). 3 

 

ARGUMENT & AUTHORITIES 

I. PLAINTIFF REPORTED TO AN APPROPRIATE LAW 

ENFORCEMENT AUTHORITY (ALEA) 

The Whistleblower Act requires that a report of a violation of law be made 

to an “appropriate law enforcement authority” (“ALEA”) or to an entity that the 

plaintiff believed in good faith was an ALEA.  TEX. GOV’T CODE §554.002(a). 

Here, with some color to highlight the different concepts, is the statute: 

                                                 
3 We recognize that these are all court of appeals cases, but this Court has not spoken on 
any kind of general standard or framework for analysis of the Whistleblower Act. 
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(b)  In this section, a report is made to an appropriate law enforcement 
authority if the authority is a part of a state or local governmental 
entity or of the federal government that the employee in good faith 
believes is authorized to: 

(1) regulate under or enforce the law alleged to be violated in         
the report; or 
(2)  investigate or prosecute a violation of criminal law. 

 
§ 554.002(b).  As the Court can see from our color scheme, there are four possible 

ways that an authority can qualify as an ALEA:  For civil violations, the ALEA 

can either (1) regulate or (2) enforce the civil law alleged to be violated; or the 

ALEA must have the ability to (3) investigate or (4) prosecute a violation of 

criminal law. Please note that the orange phrase “alleged to be violated in the 

report” is missing from the second clause and was intentionally omitted by the 

legislature from subsection (2), even though it plainly had the phrase handy and 

knew what it conveyed. This “orange language” will be briefly discussed at the end 

of this argument.   

 The issue of when an entity is an ALEA has been the subject of several 

recent cases from this Court, but none of them hurt McMillen’s claim.  So, here is 

what we propose to do: We will spend a few minutes (pages) discussing the recent 

progression of cases from this Court (§I(b) of this brief) and then spend a section 

discussing the specific authority of OIG and pairing that with the four specific 

types of authority that constitute an ALEA: regulating; enforcing; investigating; 

and prosecuting.  That will be done in section I(c) of this brief  
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B) This Court’s recent jurisprudence supports plaintiff’s claim that his 

specific report was made to an ALEA.  

 

The following Texas Supreme Court cases involve this issue: Needham 

(2002), Lueck (2009), Gentilello, Moreno and Barth (2013), and culminating in 

Okoli in 2014.4    

Texas Department of Transportation v. Needham involved a report by a 

Texas Department of Transportation (TxDOT) employee that another TxDOT 

worker was driving drunk during a work assignment. 82 S.W.3d 314, 316 (Tex. 

2002). The plaintiff made his report to a number of supervisors and a human 

resources employee. Id. This Court articulated the rule that an ALEA must have 

authority to regulate outside of the agency. The Court held that none of these 

TxDOT employees “has . . . authority to regulate under or enforce the Texas’s 

driving while intoxicated laws” or “to investigate or prosecute these criminal 

laws.” Id. at 320 (color added, needless to say).   

Similarly, State v. Lueck involved another TxDOT employee who claimed 

that an e-mail to his supervisor was his report to an ALEA. 290 S.W.3d 876 (Tex. 

2009). Following Needham, this Court held that because the employee’s supervisor 

                                                 
4  Texas Dep’t of Transportation v. Needham, 82 S.W.3d 314 (Tex. 2002); State v. Lueck, 

290 S.W.3d 876 (Tex. 2009); Univ. of Tex. Sw. Med. Ctr. at Dallas v. Gentilello, 398 
S.W.3d 680 (Tex. 2013); Texas A & M Univ.-Kingsville v. Moreno, 399 S.W.3d 128 
(Tex. 2013); Univ. of Houston v. Barth, 403 S.W.3d 851, 853 (Tex. 2013); Texas Dep’t of 

Human Servs. v. Okoli, 440 S.W.3d 611 (Tex. 2014).  
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could not regulate or enforce the law that the plaintiff alleged was violated, the 

plaintiff did not validly allege a Whistleblower Act claim. 290 S.W.3d at 885-86. 

This was especially so because the plaintiff stated that he wanted his supervisor to 

keep his e-mail “readily available” to discuss with other TxDOT divisions, 

showing that the employee did not have a good-faith belief that his supervisor 

could, himself, enforce the violations he may have reported. Id. at 886. 

That sets the table for the Court’s 2013 cases: Gentilello, Moreno and Barth.  

The Gentilello case was brought by a professor of surgery at a state medical 

school, alleging retaliation after he complained to his supervisors that medical 

residents were not being properly supervised. Gentilello, 698 S.W.3d at 682. The 

Court held that because plaintiff’s supervisor could only ensure internal 

compliance, and not regulate under or enforce the law against third-parties 

outside the university, the plaintiff could not pursue his claim. Id. at 687-88. Here 

is how the Court repeatedly explained its holding: 

 “As we have held, an appropriate law-enforcement authority must be 
actually responsible for regulating under or enforcing the law allegedly 
violated. It is not simply an entity responsible for ensuring internal 

compliance with the law allegedly violated. Id. at 685.   
 

 “The upshot of our prior decisions is that for an entity to constitute an 
appropriate law-enforcement authority under the Act, it must have authority 
to enforce, investigate, or prosecute violations of law against third parties 

outside of the entity itself, or it must have authority to promulgate 

regulations governing the conduct of such third parties. Authority of the 
entity to enforce legal requirements or regulate conduct within the entity 

itself is insufficient to confer law-enforcement authority status.” Id. at 686. 
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 “We do not hold that a Whistleblower Act report can never be made 

internally. A police department employee could retain the protections of 

the Whistleblower Act if she reported that her partner is dealing 

narcotics to her supervisor in the narcotics or internal affairs division. 
In such a situation, the employee works for an entity with authority to 
investigate violations of drug laws committed by the citizenry at large.” Id.  

This Court then decided two other cases in-light-of Gentilello.  On the same 

day, in a per curiam decision, the Court decided Texas A & M University-

Kingsville v. Moreno, 399 S.W.3d 128, 129 (Tex. 2013).  In Moreno¸ the Court 

applied Gentilello and held that Ms. Moreno’s internal report to her supervisors 

cannot comply “if the supervisor’s power extends no further than ensuring the 

governmental body itself complies with the law.”  Id. at 130.   

 Then, the Court decided (again, per curiam), University of Houston v. Barth, 

403 S.W.3d 851, 853 (Tex. 2013). Barth was another purely internal report within 

the University’s chain-of-command alleging “questionable accounting practices” 

and the like. Id.   This Court held again held that Barth’s report (even if it alleged a 

violation of “law”) was not sufficient because “Barth [did not have] an objective 

good-faith belief that he was reporting violations of law involving (1) section 37.10 

of the Penal Code or (2) state law pertaining to the administration of government 

contracts to an entity that could have enforced, investigated, or prosecuted similar 

violations against third parties—not just an entity that can internally discipline its 

own employees for an alleged violation.” Id. at 857.  
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 All of those cases are the opening act to the most-recent and on-point case 

that is the key to our appeal:  Texas Department of Human Services v. Okoli, 440 

S.W.3d 611 (Tex. 2014).  Like McMillen, Mr. Okoli was an employee of HHSC 

and his report alleged at other employees at HHSC were falsifying dates on 

Medicaid reports “to avoid delinquencies.”  Id. 613.  In other words, in order to 

look like HHSC was timely complying with federal guidelines, employees were 

mis-dating forms to make it look like claims were being timely handled. Id.    

 This Court in Okoli expressly held that HHSC’s OIG was an ALEA to 

enforce, investigate violations of state and federal law regarding Medicaid 

violations by virtue OIG’s specific statutory authority (which will be unpacked 

below).  In Okoli, all eight justices participating agreed that OIG was an ALEA, 

precisely because it has “outward looking” authority and noted that “TDHS does 

not dispute that its OIG is an appropriate law-enforcement authority under the 

Whistleblower Act, as it is charged with investigating and enforcing violations of 

law or fraud . . . .” Id. at 614. The Court held that 

[t]o satisfy the Act’s requirements, a report must be made to (1) an 
individual person who possesses the law-enforcement powers specified 
under the Act, or (2) someone who, like a police-intake clerk, works 
for a governmental arm specifically charged with exercising such 
powers. This would include someone within an OIG or even an 

OIG within the same agency as the whistleblower, so long as the 

OIG has outward-looking law-enforcement authority.  It would not 
include someone, like Okoli’s supervisors, who does not work within a 
governmental arm so charged and would have to refer the report of 
wrongdoing to such an arm. 
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Id. at 617. 

 
According to the majority, HHSC’s OIG plainly qualified as an ALEA, but 

because Mr. Okoli went to an intermediary and did not make his report directly 

to OIG, he could not qualify for Whistleblower Act protection.5  In our case, there 

is no dispute that McMillen made his reports directly to OIG (and not through an 

intermediary).  

Of course, the three Okoli justices in dissent agreed that OIG was an ALEA, 

and further wrote that Okoli’s case should not be dismissed because there was 

jurisdictional proof that Okoli had a good faith belief that he was reporting to the 

ALEA (more on this in §III, below).     

Now, with a 2014 Texas Supreme Court case flat-out stating that OIG is an 

ALEA, how could the undersigned counsel be so bad a lawyer that the Court of 

Appeals did not see Okoli as a white horse case?   ANSWER NO. 1: “Pretty darn 

bad.”  ANSWER NO. 2 is found in the only language in our case where the Court of 

Appeals acknowledges Okoli, deep in a footnote:   

McMillen cites . . . Texas Department of Human Services v. Okoli . . . 
. The supreme court reversed the decision of the court of appeals in 
Okoli, concluding that the employee “neither reported the alleged 

                                                 
5   Five justices held that Okoli should lose because he did not make his report 
directly to OIG (which is not the case in our case).  In the words of Justice Brown’s 
majority opinion, “Okoli never reported the alleged fraudulent activity to anyone within 
the OIG.”  Okoli¸440 S.W.3d at 613.   
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violations he witnessed to an appropriate law enforcement authority 
nor in good faith could have believed he had.” 440 S.W.3d at 617. 
Thus, that case is not helpful to McMillen.  

McMillen, 2015 WL 134686 at *7, n.5 (citation omitted).  In other words, even 

though this Court said, just last year, that OIG is an ALEA for violations of 

Medicaid and the “administering [of] welfare programs”, our Court of Appeals 

ignored that holding because Okoli lost on another ground  (I guess that gets us 

back to ANSWER NO. 1). 

 With all that said, there is no dispute that OIG (and its IAD) have “outward 

looking authority” to enforce the law against more than just HHSC employees.  

Also, there is no dispute that McMillen does not have “an Okoli problem” because 

McMillen did make two of his reports directly to the Inspector General and then to 

IAD.6   

If that is the existing case law, the next step would be to compare the statutes 

and regulations governing OIG to confirm that McMillen made his reports to an 

ALEA.  We do that now. 

C) McMillen’s reports to the OIG and IAD were to an ALEA because they 

possess the authority To Regulate, Enforce, Investigate, and Prosecute 

persons outside the agency. 

 

                                                 
6   Similarly, unlike with Mr. Lueck, the persons who received McMillen’s reports had the 
direct power to act, themselves, and did not need to have his report “readily available” for 
someone else.  Lueck, 290 S.W.3d at 886.  
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Let us recall the precise wording of the Whistleblower Act: A person or 

entity is an “Appropriate Law Enforcement Authority (“ALEA”) if it does any one 

of the four things:  (1) regulate or (2) enforce the law alleged to be violated; or 

has the ability to (3) investigate or (4) prosecute a violation of criminal law. The 

word “regulate” is not defined in the Whistleblower Act but has been defined as 

“to fix, establish or control; to adjust by rule, method or established mode.”  

BLACK’S LAW DICTIONARY, 6th Ed. at 1286 (1990). Similarly, Webster’s defines 

“regulate” as “to control, direct or govern according to a rule, principle or system.”  

WEBSTER’S NEW UNIVERSAL DICTIONARY at 1522 (Unabridged, 2nd Ed. 1979).   

The state statutes and regulations governing the duties of both OIG and its 

IAD make clear that they are each ALEAs because they have the four powers 

enumerated in the statute (with respect to the illegal actions reported by 

McMillen). Let’s start with the two terms found in §554.002(b)(1).  As this Court 

analyzed in Okoli, when it comes to the administration of Medicaid and other 

similar programs in Texas, HHSC has the authority to regulate and enforce both 

federal and state law.  Here is where authority comes from. 

Pursuant to TEX. GOV’T CODE §531.102, OIG “is responsible for the 

investigation of fraud and abuse in the provision of health and human services and 

the enforcement of state law relating to the provision of those services.”  With 

regard to programs financed in whole or in part by federal dollars, OIG has the 
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authority to regulate how such funds are administered and to “audit the use and 

effectiveness of state or federal funds, including contract and grant funds, 

administered by a person or state agency receiving the funds from a health and 

human services agency.”  TEX. GOV’T CODE §531.102(h)(4). Plainly the ability to 

audit is the power to both regulate and enforce the law with regard to those 

programs and dollars (which McMillen alleged were being improperly and 

fraudulently collected by HHSC).   

Furthermore, OIG has additional power to regulate over these programs 

because it can “recommend policies promoting economical and efficient 

administration of [such] funds.”  TEX. GOV’T CODE 531.102(j); (h)(6).  If that were 

not explicit enough, under OIG’s regulatory authority, there are specific 

regulations governing its powers regarding the administration of the Medicaid 

program in Texas.  As the material collected in Appendix C demonstrates “OIG 

“administers program integrity and enforces program violations to the extent of 

applicable law governing Medicaid.” 1 TEX. ADMIN. CODE §371.11(a).  Getting 

back to its regulatory authority, “the Inspector General implements review 

processes to distinguish payment discrepancies that can be corrected through 

routine payment adjustments from those suspected to result from program 

violations requiring investigation and possible administrative enforcement or 

judicial action.”  Id. That section alone seem to hit all four colors.  
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As regards McMillen’s specific complaint, OIG is also charged with the 

power “to ensure that the use of all state and federal money is in accordance with 

state and federal law.”  OIG Website at p.1; Appendix C at 30; CR@ 147.   

Similarly, under a separate regulatory provision, §371.1603 specifically says 

that OIG derives authority from “Title 42, United States Code” (Medicaid statute 

that McMillen alleges was being violated and “Title 42 of the Code of Federal 

regulations.” 1 TEX. ADMIN. CODE §371.1603(a).  OIG has also been granted the 

regulatory and enforcement authority for “protecting recipients of federally 

funded programs” [in Texas] and “ensuring compliance with state law relating to 

the provision of health and human services.” 1 TEX. ADMIN. CODE 

§371.1603(b)(3)-(4). How does OIG do that?  Through “administrative 

enforcement measures against a person or affiliate based upon an investigation or 

finding, including an audit finding, in the Medicaid or other HHS programs.”  1 

TEX. ADMIN. CODE §371.1603(c).   

On top of all that, as part of its enforcement and regulatory authority: 

“OIG may take administrative actions, sanctions, or both against a person . . . who 

commits a program violation.”  Id. at §371.1603(f).  And, a “program violation” is 

defined to include “program violations within Medicaid, Medicare . . . and other 

HHS programs.”  Id. at §§371.1603(f)(1),(j).  On the “civil side,” OIG has the 

authority to commence “administrative enforcement measures” to remedy such 
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violations against persons inside or outside of the agency. Id. at §371.1603(c). 

Now, we will return in a moment to the case law and compare some of these 

statements to specific holdings in Okoli and Gentilello.  But before we do so, let us 

take a moment to review OIG’s website in which OIG itself catalogues its statutory 

and regulatory authority.  OIG summarizes all we have been saying as the power of 

“[a]uditing, investigating and reviewing the use of state or federal funds.”  

Appendix C at 30; CR@ 147.  If that were not definitive enough, it also defines its 

authority as “Conducting investigations, reviews and monitoring cases internally.  

OIG investigates allegations of fraud, waste and abuse committed by program 

recipients, health and human services agency employees, [and] Medicaid 

providers . . . .”  Id.  Further confirming OIG’s regulatory and enforcement 

powers:  “OIG then takes enforcement action based upon the results of each 

investigation or review.” Id. 

Again, OIG can pursue such enforcement and investigations not only of 

employees of HHSC, but anyone participating in the Medicaid program.  And, 

lastly, HHSC has the power to promulgate regulations governing its investigatory 

and program integrity duties.  TEX. GOV’T CODE § §531.102(e).  

What was the holding of the Court of Appeals on this issue?  Aside from 

giving short (no) shrift to Okoli, the Court came to the conclusion that violating a 

provision of the General Appropriations Act (accepting funds that the agency is not 
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authorized to accept), was simply not a violation of state law.  The Court of 

Appeals’ rationale as to why McMillen should not get such protection makes little 

sense. To the Court of Appeals, McMillen should have known that he was not 

issuing a good faith report because: “[t]he General Appropriations Act, however, is 

not a ‘law’ that prohibited the complained-of conduct to give rise to a 

whistleblower claim. See Tex. Gov’t Code § 554.001(1) (defining ‘law’ to mean 

‘state or federal statute,’ ‘ordinance of a local governmental entity,’ or ‘rule 

adopted under a statute or ordinance’). McMillen, 2015 WL 134686, at *4. 

Is the Court of Appeals really holding the General Appropriations Act is not 

a statute??? (that’s right: three question marks).  Is the Court of Appeals holding 

that if a state agency is accepting or spending money beyond that authorized by the 

Appropriations Act that is not a violation of law? (I’ve calmed down). That is 

plainly not the law: A state agency may not act unless specifically empowered to 

do so by statute. Public Util. Comm’n of Texas v. City Public Svc. Bd. of San 

Antonio, 53 S.W.3d 310, 315 (Tex. 2001).  And, the authority of the 

Appropriations Act as a statute of the legislature is enshrined in Art. III, §39 of the 

Texas Constitution.7  

                                                 
7   “No law passed by the Legislature, except the general appropriation act, shall take 
effect or go into force until ninety days after the adjournment of the session at which it 
was enacted, unless in case of an emergency.”  TEX. CONST. ART III, §39; See Terrell v. 

Middleton, 108 Tex. 14, 37, 191 S.W. 1138, 1149 (1917). Similarly, Art. VIII, §6 
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2) The one sentence that HHSC highlights from Gentilello does 

not change that plaintiff reported to an ALEA. 

 

 HHSC tries to divert attention from all of the above statutory and regulatory 

language by capitalizing on one sentence, out of context, from Gentilello (the 

sentence that says that only the U.S. Secretary of Human Services has the authority 

to look into Professor Gentilello’s complaints at the University).  So, let’s return to 

Gentilello for a moment.  Professor Gentilello lost because he made his report to 

internal University supervisors with no such “outward-looking” authority.  HHSC 

tries to make some hay with the following (slightly) loose language from 

Gentilello (which may be dicta) in which this Court said that only the U.S. 

Secretary of HHSC can “‘regulate under’ or ‘enforce’ Medicare/Medicaid rules.’”  

398 S.W.3d at 685.   

 That sentence does not control our case for two main reasons: First, imagine 

that Prof. Gentilello thought that his university was not complying with the 

Medicaid regulations and was fraudulently reporting its compliance. If Gentilello 

reached out and made a report to HHSC’s OIG, then plainly his report would have 

been covered, because—as we have seen—OIG can investigate any state 

employee’s compliance with Texas and federal Medicaid regulations.   

                                                                                                                                                             

provides that “[n]o money shall be drawn from the Treasury but in pursuance of specific 
appropriations made by law.” All this confirms that state budgetary statutes are plainly 
“laws.”     
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 Thus, there was no issue about OIG (and its specific authority) in Gentilello 

so no one had to ever think about it.  As such, this Court probably (if we can be so 

bold), even in its omnipotence, was not thinking about OIG when it wrote the 

above-quoted sentence about only “the feds” having the authority to enforce 

federal law regarding Medicaid compliance by Texas state employees.   

Second, McMillen specifically reported violations of Texas law, as well.  

The record shows that McMillen’s allegations of illegal activity were based upon 

state, as well as federal, law.  McMillen, 2015 WL 134686, at *1.  The Court of 

Appeals recognized that “McMillen also identified two sections of the Texas 

Human Resources Code and the General Appropriations Act for the 2012–13 

Biennium” and alleged that “none of these [state] laws appears to allow HHSC to 

accept reimbursements in the situation I was asked to investigate.”   Id. at *4.   

 And, OIG specifically understood that McMillen was alleging illegal acts 

because OIG summarized McMillen’s report as “McMillen is alleging that OIG 

received voluntary reimbursement for emergency labor and delivery services 

without statutory authority.”8  Id. 

Now, pretty much all of the above details the “civil side” of OIG’s authority, 

which is sufficient to show error by the Court of Appeals.  That is only half the 

loaf, however, because an entity can also qualify as an ALEA if it has the power to 

                                                 
8   HHSC/OIG Investigation report (sealed documents).   



 

26 

“investigate or prosecute a violation of criminal law.” TEX. GOV’T CODE 

§554.002(b)(2).  Check and check. 

 

3) Independently, OIG and IAD are each ALEAs because they 

each have the authority to investigate or prosecute criminal 

law violations. 

 
 The crux of this Court’s recent Whistleblower cases is that, in most cases, an 

ALEA must be an entity like the police or FBI that has the authority to investigate 

and prosecute violations of law outside of the agency itself.  That is why this Court 

has been so clear that entities such as police departments and their Internal Affairs 

Departments qualify because they are composed of peace officers with the ability 

to investigate more than just fellow agency employees.  To use Justice Willett’s 

example in Gentilello, a report by a police officer (or general citizen) to IAD 

qualifies as a report to an ALEA because IAD officers still have the authority to 

arrest or investigate citizens, as well as employees (same as with narcotics of vice 

officers, per the example in Gentilello and Okoli.  Gentilello, 698 S.W.3d at 686; 

Okoli, 440 S.W.3d at 617. 

 So, getting back to the blue and purple language, there is no dispute that 

OIG, and its IAD division, have the authority to investigate and prosecute 

criminal law violations, not only by HHSC employees, but of others outside of the 

agency (recipients, doctors, hospitals, administrators, and the like).  
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 OIG’s own statutes provide that it has the authority to investigate any 

conduct that may constitute “possible criminal conduct.”  TEX. GOV’T CODE 

§531.102(f)(2).  OIG has law enforcement authority to issue subpoenas to compel 

the attendance of any witnesses or the production of any records for its 

investigations and may direct the Attorney General to enforce the subpoena and 

seek to “punish a person who fails to obey” a court order regarding its subpoena.  

Id. at §531.1021(c)-(g).  OIG has the authority to “assess administrative penalties” 

for the violations it investigates. 1 TEX. ADMIN. CODE §371.11(c)(2).   

In sum, OIG is authorized to investigate and, where appropriate, it “takes 

enforcement action,” including issuing sanctions and participating in other 

administrative action “against providers and recipients.” OIG Website (CR 147; 

App. C at 30). The website for the Internal Affairs Division similarly states that it 

performs “investigation accountability of health and human services resources, 

programs, employees, and contractors.” CR@146. Such investigations may involve 

“[c]omplaints . . . alleg[ing] violations of criminal law.” Id. IAD’s’ “Special 

Investigative Response Team,” “was created by executive order of the Governor to 

provide a rapid response to emerging issues dealing with waste, abuse, neglect, 

exploitation and fraud anywhere it occurs within the health and human services 

system.” Id. (emphasis added). IAD also investigates a host of allegations, 

including internal and external misconduct, theft, misuse of property, fraud, 
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misappropriation of state funds “and other illegal activities.” Id. (emphasis added). 

Also, as stated before, OIG and IAD were specifically designated to investigate 

complaints of retaliation under the Texas Whistleblower Act. CR 146; 

Appendix C at 29. 

The language of these statutes and regulations makes it clear that OIG and 

IAD are ALEAs for purposes of McMillen’s report. And, the record confirms that 

IAD division employs commissioned peace officers to perform these law 

enforcement functions, just like police officers and deputy sheriffs.  CR 175-176. 

4) There is no basis why plaintiff’s report does not independently 

qualify under §554.002(b)(2) because of OIG and IAD’s criminal 

law authority. 

 

As the record shows, McMillen reported what he considered to be “fraud” in 

how funds were being demanded of, and recouped from, poor mothers who 

received labor and delivery services under Medicaid.  HHSC claims that there is no 

basis upon which we can claim that McMillen was reporting a violation of criminal 

law.  There are two answers to this position.  The first is that is not clear that this 

was a civil violation only:  McMillen reported what he stated was “fraud” on 

behalf of HHSC employees and asked that an investigation be conducted into the 

violations of both state and federal law.  Because HHSC has not made public the 

results of its investigation (or even taken McMillen’s report seriously, as far as we 

can tell, other than to fire him over it) we do not know the mental state or criminal 
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intent of those in charge of the program. So, on this record, it cannot be said that 

the agency’s violations did not possibly include criminal conduct. 

Second, and more directly, HHSC’s argument goes against the exact words 

of §554.002(b).  And here is where “the orange language” becomes so important.  

Please recall that an ALEA is defined as an entity that has the authority: 

(1) regulate under or enforce the law alleged to be violated in       

  the report; or 
(2)  investigate or prosecute a violation of criminal law. 

 
For civil law violations, the entity must have the ability to regulate or 

enforce the law “alleged to be violated in the report.”  But, notice that orange-

phrase is missing in the criminal-law-subsection.  The Whistleblower Act does not 

require that an ALEA must have the authority to investigate a criminal law 

“alleged to be violated in the report.”  As such, if McMillen made his report to 

the Austin Police or the FBI, then he has strictly complied with the words of the 

statute because the legislature expressly chose not to insert the orange language in 

the second part of the statute.   

Now, we do not want to make too much of this argument, because we do not 

need it to win, but if a justice believes that the truest indicator of the legislature’s 

intent are the words it selected (and the words it expressly rejected), then it is hard 

to see how a criminal-law ALEA must be required to possess criminal law 

authority over the law alleged to be violated, since the legislature expressly chose 
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to not put that requirement in this section.9  And, of course, we all agree that 

§554.002(b) was expressly added to make sure that those with criminal law 

authority were singled out ALEA status.   

In sum, we do not need this argument to “win,” because we plainly qualify 

under the “regulate” and “enforce” language (for civil law violations) in 

§554.002(b)(1).  Under either prong, McMillen made his reports to an ALEA 

because OIG and IAD both have the authority to “investigate or prosecute a 

violation of civil law,” not just internally, but against others outside the agency’s 

employ. TEX. GOV’T CODE §554.002(b)(1).  This alone distinguishes McMillen 

(even without any “good faith wiggle room”) from Needham, Lueck, Gentilello, 

Moreno and Barth (and puts McMillen squarely within Okoli).  

II. EVEN IF OIG AND IAD WERE, SOMEHOW, NOT ALEAs, THEN 

PLAINTIFF HAS INDEPENDELY ESTABLISHED A FACT 

QUESTION AS TO WHETHER HE POSSESSED A GOOD FAITH 

BELIEF THAT THEY WERE ALEAs.  
 

Although we do not think this Court must reach this issue, McMillen’s 

report is, independently, covered because he had a good faith belief that his report 

was being made to an ALEA.  TEX. GOV’T CODE §554.002(b); Needham, 82 

                                                 
9  Greater Houston Partnership v. Paxton, No. 13-0745, 2015 WL 3978138, at *5, *34 
(Tex. 2015) (“. . . our job is to interpret and apply the statute as written, not to rewrite it 
to achieve the policy outcomes they or we may prefer”); Fresh Coat, Inc. v. K-2, Inc., 
318 S.W.3d 893, 901 (Tex. 2010); Ojo v. Farmers Group, Inc., 356 S.W.3d 421, 442, 
n.30 (Tex. 2011) (Willett, J., concurring). 
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S.W.3d at 320-21; Lueck, 290 S.W.3d at 885-86.  

 To be blunt, “Good Faith” protection under the Whistleblower Act operates 

like scoring in the game of horseshoes or with E-Z Fit blue-jeans:  There is a bit of 

wiggle-room. What the agency is doing does not have to be actually illegal, as long 

as the employee believes in good faith that a violation is occurring.  Similarly, the 

report does not have to be made to an actual “appropriate law enforcement 

authority” as long as the employee has a good faith belief that the report was made 

to such an entity (we discuss this aspect of the statute in more detail in §III, 

below).    

As this Court knows, “Good faith” has a two-part test, with subjective and 

objective components. McElya, 230 S.W.3d at 849. To establish good faith, the 

employee must show that (1) s/he “believed that the conduct reported was a 

violation of law,” and (2) such belief was “reasonable in light of the employee’s 

training and experience.” Id. at 850 (citing Wichita County. v. Hart, 917 S.W.2d 

779, 784 (Tex. 1996)).10   

                                                 
10   Please note what is not included in the standard for “good faith:” The test has nothing 
to do with an employee’s ultimate motives to help the taxpayers or the like.  That issue 
does not really matter in this appeal, but please note that, under the language of the 
statute, if an employee hates her supervisor and makes a report of illegal conduct purely 
to get back at the supervisor, then if a violation is actually occurring, then it does not 
matter that an employee had an impure heart: retaliation is prohibited by §554.002.  
Again, there is no evidence in this record that McMillen made his reports out of any 
impure motive, so this is an issue not truly involved in our case, but shows the scope of 
“good faith” protection.      
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There are four main ways to see that McMillen has, at the very least, created 

a fact question on the issue of his good-faith-belief that OIG and IAD were ALEAs 

(please recall our claim was dismissed by the court of appeals on the slimmest of 

records via a plea to the jurisdiction). 

First, McMillen submitted uncontroverted proof that he believed that OIG 

had the authority to investigate and enforce the law and that he had experience 

with seeing what OIG and IAD stated its “jurisdiction” was with regard to its 

investigations.  CR@93-95.  McMillen even wrote that he believed that OIG and 

IAD were the “appropriate law enforcement agency.”  CR@42, 90.    

Second, OIG has expressly stated that McMillen’s report fit within its 

authority to regulate, investigate and enforce legal violations. Deposition testimony 

of HHSC’s own witnesses confirms that OIG and Internal Affairs have regulatory, 

investigatory and enforcement power relating to Medicaid. See Nelson depo., 10:9-

18, 39:5-10, 81:5-83:16 (CR 154, 157, 160-62); Wilson depo., 8:22-25, 10:10-16 

(CR 173-74). The Plaintiff’s own testimony shows that he had specific experience 

with these investigations and believed that his report fit within what he believed 

the agency’s regulatory, investigatory and enforcement powers to be.  Affi. of 

McMillen at ¶10 (CR 93).  

We recognize that often lawyers (and police officers) get less “Good Faith 

Wiggle Room” than other, more-lay employees.  But, that does not mean they get 
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no such protection. And, as we have seen with McElya, there are times when a law 

enforcement officer’s or lawyer’s experience with regard to his agency’s 

operations give him additional good-faith protection if he knows how the agency 

operates or has operated in the past.  Here, McMillen’s good faith was based upon 

his understanding of the agency’s authority and his own experience and 

observations while employed there. Id. 

Third, it seems incredible for HHSC to claim that an employee could not 

have a good faith belief that OIG is not an ALEA for purposes of the 

Whistleblower Act, as HHSC expressly informs its employees that its IAD 

department “investigates . . . misconduct by agency employees, contractors, 

subcontractors” including “under the Whistleblower Act . . . and other illegal 

activities.”  OIG/IAD Website at p.1; CR@146; App'x C at 29.  Can HHSC truly 

trick employees (even lawyers) by informing them to take their Whistleblowing 

reports to OIG and IAD and then claim, in true nanny-nanny-boo-boo fashion, that 

no reasonable employee should have believed them?  In HHSC’s response to our 

Petition, it states that this instruction should be considered “Stock language in 

agency policy.” HHSC Response to Petition for Review at 11.  We disagree, of 

course, but are willing to concede that a website page or agency manual cannot 

totally create an ALEA where none existed (and of course we have painstakingly 

shown that OIG/IAD have the specific statutory and regulatory authority to 
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actually be an ALEA).  But, even if such language cannot create an ALEA, it can 

certainly establish the fallback point that an employee is entitled to believe an 

entity is an ALEA if his employer expressly told him it was.   

 Please note that this is a different argument from that being made in Okoli.  

In Okoli, although all eight participating justices agreed that OIG is an ALEA, Mr. 

Okoli lost because he did not, in fact, report directly to OIG (rather he went to an 

intermediate-level supervisor).  Since Mr. Okoli did “only” report to his chain-of-

command, Okoli did not “go” to an ALEA and could not have had a good faith 

belief that his supervisor was an ALEA (according to the majority).  In this case, 

McMillen went directly to OIG and IAD (not stopping to pass “Go” or collecting 

$200) and thus he could easily have a good faith belief that OIG/IAD were 

ALEAs:  Not only because (1) OIG’s website expressly said so, but also because, 

(2) as a lawyer, he was familiar with the type of investigations that both OIG and 

IAD had performed and thus had a good-faith belief he was reporting to someone 

with enforcement and investigatory authority.   

And, fourth, as stated above, OIG believed that McMillen’s report was 

within its investigative, regulatory, and enforcement power because it began a 

formal “§1531” investigation.  HHSC concedes McMillen’s report was within 

OIG/IAD’s jurisdiction.    
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E) A last word on why this Court should take this case. 

On the broader canvas, it is important for this Court to take this case (even if 

the case is addressed via a per curiam opinion) because--with all due respect--the 

courts, government agencies and litigants need guidance.  With all of the recent 

cases in which this Court has reversed decisions based upon the ALEA issue, 

courts and parties, misguidedly, take the position that the current rule-of-law is that 

“all Whistleblowers lose.”  It would be extremely beneficial for the jurisprudence 

of Texas for this Court to show that the refinement in this area of law is not the 

proverbial Lucy-and-Charlie-Brown-issue, where the football is always yanked out 

at the last minute.  And such a “whistleblowers should never win” mindset (even 

when they comply with the terms of the statute) will mean that the state and its 

taxpayers will lose the ability for employees to come forward if the law is being 

violated, which is the prime purpose of the act.11   

 

                                                 
11 

  
Charles M. Schulz, Peanuts, Nov. 29, 1981 
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III. PLAINTIFF REPORTED A VIOLATION OF LAW 

The following section can be skipped, if you like, because it deals with an 

issue that is not a basis for the Court of Appeals decision and has only obliquely 

been mentioned by HHSC in the previous briefing before this Court.  But, as the 

appellate books tell us, if this issue is going to resurface, it is good to discuss it 

first.   

HHSC suggests that McMillen’s report was not sufficient because he did not 

tell OIG and IAD which specific section numbers were being violated. HHSC also 

argues that, in concluding that the agency was violating the law (something that 

other employees in the program suspected), McMillen did not have the requisite 

“good faith.”  

A) McMillen’s reports are covered by the Whistleblower Act and did 

not need to provide cites to specific sections. 

 

Please recall that this whole process began when McMillen and his 

supervisor were discussing §1396p of the federal Medicaid statute.  Thus, HHSC’s 

argument is a little shabby, in that everyone knew what statute McMillen was 

discussing when he was researching how the law had been applied by the Courts 

(and in its regulations and guidance by HHSC).  But, even if there were some issue 

here, we briefly want to march through the cases on this point (of which we note, 

there are none from this Court).  
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1) Texas law on the specificity required for a “report” to be covered by  

  the Texas Whistleblower Act. 

 

Here is a quick-and-dirty summary of the existing case law.    

McElya involved an employee of the Texas Department of Criminal Justice 

who reported that a coworker had mentioned private house-sitting and security 

services as an unauthorized “side gig.” McElya, 239 S.W.3d at 844-45. The 

plaintiff voiced his concern that these “side gigs” violated department policy, as 

well as state law. Id. A jury found that the department retaliated against the 

employee when it laid him off and failed to rehire him, and the department 

appealed. Id. at 848. The Court, noting that an employee need not specifically 

identify a law that was violated to be protected by the Whistleblower Act, held that 

the employee’s reports were protected by the Whistleblower Act because they 

questioned the appropriateness of the use of state vehicles for private purposes and 

because memoranda by the employee’s supervisors revealed that they understood 

the employee to question the legality of the practice. Id. at 850-51. The McElya 

Court additionally found that the evidence sufficiently showed that the plaintiff 

believed in good faith that he was reporting a violation of law. Id. at 852.  As we 

discuss in more detail below, the Court saw that the report was not some wild-hare, 

because the plaintiff was a law enforcement officer who had access to vehicle 

mileage logs and had himself participated in a number of investigations involving 

misuse of state vehicles. Id.  
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Other cases say the same thing: 

 In City of Brenham v. Honerkamp, the court affirmed a jury verdict for the 

plaintiff in a Whistleblower Act claim, where an environmental services 

manager for the City of Brenham raised concerns regarding the levels of 

chlorine in the city’s water treatment facilities. Honerkamp, 950 S.W.2d 

760, 763 (Tex. App.—Austin 1997, pet. denied).  On appeal, the city argued 

that there was insufficient evidence that the plaintiff reported “a specific 

violation.” Id. at 764-65. The Court held that the factual information given 

by the plaintiff to the state agency (relating to the city’s bacteria test sites 

and maps of low chlorine levels) was sufficient to constitute a report of a 

violation of law. Id. at 765. 

 In Ruiz v. City of San Antonio, a police officer reported instances of conduct 

by other officers and supervisors that he believed violated department policy 

and criminal law. 966 S.W.2d 128, 129 (Tex. App.—Austin 1998, no pet.).  

As to the violations of policy, the Court held that violations of internal 

policy were insufficient under the Whistleblower Act. Id. at 130.  But, the 

Court held that even though the plaintiff’s reports did not indicate what 

specific law was violated, that the plaintiff “clearly alleged the reported 

conduct violated a criminal statute” and overruled the City’s point of error. 

Id. 
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 Even cases that go the other way support us: Llanes v. Corpus Christi 

Independent School District involved a Whistleblower Act claim by a school 

district employee who complained about a hiring process with which she 

disagreed. 64 S.W.3d 638, 640 (Tex. App.—Corpus Christi 2001, pet. 

denied). The court recognized that, in order to prevail in a Whistleblower 

Act claim, the plaintiff did not need to identify a particular law that was 

violated. Id. at 642.  However, there must be some law that was violated by 

the conduct complained of or the plaintiff must have had a good faith belief 

that the conduct violated the law. Id. at 643. Because the plaintiff in Llanes 

could not point the court to any law that she believed was violated, the court 

affirmed the trial court’s judgment. Id. at 642-43. 

 

McMillen’s reports cited various sources of legal authority and concludes 

that “I do not find legal basis to justify” the agency’s practices in question and 

recommends that the agency immediately cease the program. McMillen’s Memo of 

6/29/11 (CR Sealed Records), at 3. McMillen’s memo does not cite that the 

agency’s program violates “42 U.S.C. §1369(p)(1),” but that is not the standard.  

The case law makes clear that a Whistleblower Act plaintiff doesn’t need to recite 

the code and section that is being violated (or similar magic words).  

All that McMillen needs to show is that there is indeed some law that he 
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believed in good faith was violated by the agency’s conduct. There is no dispute 

that McMillen can point to specific statutes (state and federal) that were violated, 

but also HHSC knew exactly what statutes and laws he was talking about. For 

example, the federal Social Security Act states as follows: 

(b) Adjustment or recovery of medical assistance correctly paid 

under a State plan 

(1) No adjustment or recovery of any medical assistance correctly 
paid on behalf of an individual under the State plan [i.e., Medicaid] 
may be made, except that the State shall seek adjustment or 
recovery of any medical assistance correctly paid on behalf of an 
individual under the State plan in the case of the following 
individuals: 
[inapplicable exceptions] 

 
42 U.S.C. §1396. Even though the statue is not cited in McMillen’s memo, 

McMillen did reference a specific federal class action involving this very issue and 

that does specifically cite the statute. McMillen’s Memo of 6/29/11 (CR Sealed 

Records), at 2; CR 106-107.  And, as we have stated regarding his subsequent 

reports, McMillen’s analysis did not stop there.  McMillen also cited a letter from 

the U.S. Department of Health & Human Services/Center for Medicaid State 

Operations to State Medicaid Directors specifically stating that Medicaid 

repayments could not be collected in the absence of fraud or overpayment. Id.   

The “jurisdictional proof” establishes that the law is being violated and that 

a state agency may not act unless specifically empowered to do so by statute. 

Public Util. Comm’n of Texas v. City Public Svc. Bd. of San Antonio, 53 S.W.3d 
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310, 315 (Tex. 2001).   Here, accepting these funds violate the agency’s statutory 

authority because it is only authorized to accept items such as “damages and 

penalties” for fraudulent medical claims and collecting and appropriating cost 

sharing certain Medicaid revenues.  As such, McMillen explains that no statute 

appears to affirmatively allow what HHSC is doing in the program in question. 

Affi. of McMillen at ¶3 & Ex. 3 thereto (CR 2-3, 123-140).  

And, what is truly incredible is that there is nothing in our record from 

HHSC with any analysis to explain why it believes that these laws were not 

being violated or what its legal justification for the recoupment-program was.   

There can be little doubt that with his citations to federal cases and legal 

opinions from the federal government, (especially since there is direct evidence 

that HHSC understood his memo to be addressing the Medicaid statute 

specifically) that McMillen submitted reports alleging legal violations. McMillen’s 

memo of 6/29/11 (sealed records). 

 The proof of this particular pudding is that even though HHSC now claims 

that McMillen’s report did not cite a specific section, the “jurisdictional proof” 

shows that HHSC clearly understood at the time that McMillen was alleging that 

the law was being violated (and that is what got them so mad).  As we have seen in 

McElya, one key factor was whether a whistleblower’s report was specific enough 

for the defendants to have understood it to allege a violation of law (as the report 
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of unfair hiring didn’t in Llanes).   

Here there is abundant evidence that HHSC understood that McMillen was 

raising a violation of law.  First, HHSC’s own Internal Affairs Department 

characterized McMillen’s report as follows “Mike McMillen is alleging that OIG 

received voluntary reimbursement for emergency labor and delivery services 

without statutory authority.” HHSC/OIG Investigation report (sealed documents).  

There is no dispute also that McMillen considered the taking of this money under 

such false (and illegal) pretenses to be fraud and abuse, under OIG’s mandate, as 

well.  CR@94-95. 

Second, HHSC’s General Counsel wrote that he understood McMillen’s 

claim was alleging that the program in question violated federal law. CR 114.   

B) Even if there is some technical problem with McMillen’s report, he  

  had a good faith belief that statutory law was being violated.   

 

 Please recall that the Whistleblower Act protects not only reports where an 

actual violation has occurred, but also reports as long as the employee has a good 

faith belief that a statute was being violated.  TEX. GOV. CODE §554.002 (No 

retaliation may occur against “a public employee who in good faith reports a 

violation of law. . .”).  Again, the test for “good faith” is the same two-prong, 

subjective-and-objective test for both the belief of an ALEA and also for whether a 

violation of law has been stated.  Needham, 82 S.W.3d at 320-21.   

So, with regard to HHSC’s argument that there was some defect in what 
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McMillen reported (that a statute was not being violated), even if there was some 

technical issue (such as a lack of specificity), then McMillen still qualifies because  

he had a good-faith belief that he was reporting a violation of law. This is true for 

three quick reasons (and again, which need not be reached if the Court concluded 

in response to our argument above that McMillen actually reported a violation of 

law).     

First, please recall that other HHSC employees agreed with McMillen in 

calling into question the legality of this program. Other agency employees, 

including those involved in the daily running of the PCLS expressed concerns (to 

McMillen, Ms. Nelson, and to the Inspector General himself) as to whether the 

agency should be involved in seeking and accepting these repayments. CR 89 at 

¶5; CR 91-92 at ¶8.   

Second, HHSC’s own witnesses admitted that this legal issue was very 

complex and not easy to resolve (in other words, McMillen was not seeing black 

for white or coming to some unsubstantiated conclusion).  McMillen’s supervisor 

testified that, when she began to analyze the legality of the program, she “found it 

to be a very complex problem I wasn’t going to have time to address.” CR@155. 

Similarly, the Inspector General himself viewed it as another situation where 

different lawyers might have different opinions.  CR@92.   

Third, and perhaps most importantly, please notice what is not in HHSC’s 
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brief or in the jurisdictional proof: Any argument or evidence that PCLS was legal 

or why McMillen is wrong. Thus, HHSC cannot really argue that McMillen was 

off on some legal wild-hare or that PCLS is actually legal and based upon specific 

state or federal statutory protection.   

 

PRAYER 

For the foregoing reasons, Petitioner respectfully requests that the Court 

grant this petition and (even by per curiam opinion) reverse the judgment of the 

Third Court of Appeals and remand this case for trial, as McMillen can plainly 

establish that he reported a violation of law to an ALEA: In fact, this Court has 

explictly held in Okoli that OIG and IAD specifically are ALEAs when it comes to 

receiving violations of HHSC’s administration of Medicaid and other such 

programs. 

Respectfully submitted, 
 
 /s/ Philip Durst   

Philip Durst 
State Bar No. 06287850 
Manuel Quinto-Pozos 
State Bar No. 24070459 
DEATS, DURST& OWEN, P.L.L.C. 
1204 San Antonio Street, Suite 203 
Austin, Texas 78701 
(512) 474-6200 
(512) 474-7896 (Fax) 
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MEMORANDUM OPINION

Melissa Goodwin, Justice

*1  In this interlocutory appeal, appellants the Texas Health

and Human Services Commission (HHSC) and Kyle L.

Janek, HHSC's Executive Commissioner, challenge the trial

court's denial of their plea to the jurisdiction. See Tex. Civ.

Prac. & Rem.Code § 51.014(a)(8). Appellee F. Michael

McMillen, a former employee of HHSC, sued HHSC and

Janek in his official capacity alleging violations of the

Texas Whistleblower Act and the free speech clause of the

Texas Constitution. See Tex. Const. art. I, § 8; Tex. Gov't

Code §§ 554.001–.010 (Whistleblower Act). For the reasons

that follow, we reverse the trial court's order and dismiss

McMillen's claims for lack of jurisdiction.

BACKGROUND

McMillen, an attorney with over twenty years of experience,

was employed by HHSC's Office of Inspector General (OIG)

as Deputy Counsel from November 2009 until April 2012.

He was placed on administrative leave at the beginning of

January 2012, and his employment was terminated at the end

of April 2012.

McMillen sued appellants in July 2012 alleging

whistleblower and free speech violations. McMillen contends

that he was terminated and retaliated against because

of a memorandum that he prepared in June 2011. He

prepared the memorandum at the direction of his supervisor,

Karen Nelson, who was OIG's Chief Counsel. Nelson

assigned McMillen the task of researching whether there

was legal authority to support or, conversely, prohibit

HHSC's ongoing practice of accepting payments from

Medicaid benefit recipients under a particular program. In

the memorandum, McMillen concluded that he “[did] not

find a legal basis to justify HHSC/OIG's current practice

of accepting repayments” and recommended that “HHSC/

OIG cease accepting them.” 1  To support his conclusion, he

cited a 1997 letter from the “U.S. Department of Health &

Human Services/Center for Medicaid and State Operations”

to the “State Medicaid Director (of each state)” and a class

action suit in California. Nelson provided copies of the

memorandum to OIG deputies in September 2011. McMillen

also gave a copy to OIG's Deputy Inspector General of

Internal Affairs and its Inspector General in December 2011

and to HHSC's Executive Commissioner in January 2012.

OIG's Internal Affairs Division conducted an investigation

of McMillen's allegations and concluded that they were

“unsubstantiated.”

1 The parties' appellate briefs and exhibits submitted to

the trial court under seal were submitted under seal to

this Court. Because McMillen prepared the June 2011

memorandum as an attorney employed by HHSC, HHSC

has asserted the attorney-client privilege. See Tex.R.

Evid. 503 (lawyer-client privilege); In re XL Specialty

Ins., 373 S.W.3d 46, 49 (Tex.2012) (“Confidential

communications between client and counsel made to

facilitate legal services are generally insulated from

disclosure.” (citation omitted)).

Appellants filed a plea to the jurisdiction supported by the

affidavit of Nelson. They contended that McMillen was

APPENDIX B - PAGE 2

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0130894001&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0394174901&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0363986001&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0215878201&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322640301&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0161341601&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0372502401&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0372502401&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS51.014&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_5b89000035844
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS51.014&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_5b89000035844
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000171&cite=TXCNART1S8&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000176&cite=TXGTS554.001&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000176&cite=TXGTS554.001&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003819&cite=TXRREVR503&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003819&cite=TXRREVR503&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028072246&pubNum=0004644&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=RP&fi=co_pp_sp_4644_49&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_49
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028072246&pubNum=0004644&originatingDoc=I56cd46809a6711e48d70c6d03bbbc05e&refType=RP&fi=co_pp_sp_4644_49&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_49


Texas Health and Human Services Commission v. McMillen, Not Reported in S.W.3d...

2015 IER Cases 174,162

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2

terminated for poor work performance and that the June

2011 memorandum was incomplete and failed to analyze the

legal issues assigned to him by Nelson. As to McMillen's

whistleblower claim, appellants contended that he had failed

to invoke the trial court's jurisdiction because he had not

alleged and could not allege a “good faith report” of

a “violation of law” to an “appropriate law enforcement

authority.” See Tex. Gov't Code § 554.002. As to his free

speech claim, appellants contended that McMillen had not

alleged and could not “allege an exercise of free speech for

which he was the victim of retaliation.”

*2  McMillen filed a response with evidence, including

an affidavit by McMillen, excerpts from the depositions

of Nelson and Douglas Wilson, who was the Inspector

General, discovery responses, and a copy of pleadings from

the California class action referenced in the June 2011

memorandum. 2  In that case, the plaintiffs alleged that the

California Department of Health Services was violating the

federal prohibition in section 1396p of Title 42 of the

United States Code against the recovery of Medicaid benefits

correctly paid. See 42 U.S.C. § 1396p(b)(1). 3

2 In her deposition, Nelson testified about OIG generally,

her supervision of McMillen leading up to his

termination, and the June 2011 memorandum. She

testified that, after she received the memorandum from

McMillen, she informed him that it was incomplete

and asked him to address additional issues but that he

did not revise the memorandum. Wilson also testified

about OIG, its Internal Affairs Division, and McMillen's

allegations.

3 Section 1396p(b)(1) states:

No adjustment or recovery of any medical

assistance correctly paid on behalf of an individual

under the State plan may be made, except that

the State shall seek adjustment or recovery of any

medical assistance correctly paid on behalf of an

individual under the State plan in the case of the

following individuals: [inapplicable exceptions].

42 U.S.C. § 1396p(b)(1).

In his affidavit, McMillen averred about his employment

with OIG. He averred that he was not terminated for poor

work performance but because of the memorandum and “[his]

additional reports which offended [his] supervisors” and that

he was not told that he was inadequately performing his job

duties before he made his “report” in the memorandum. 4

He identified section 1396p of Title 42 of the United States

Code as the law “in [his] good faith belief” that HHSC was

violating “by improperly taking payment reimbursements

from Medicaid recipients for procedures validly and legally

paid for by the federal government.” He also cited state

statutes governing HHSC to support his conclusion that

“none of these [state] laws appears to allow HHSC to accept

reimbursements in the situation I was asked to investigate.”

4 McMillen averred:

I was never told my job was in jeopardy or that I was

providing inadequate legal services (or not doing

my job in any material sense) until after my reports

were made and after the defendants “needed” a

reason to terminate my employment. I was doing

my job to the best of my ability and was never

told that I had any serious deficiencies or that my

job was in jeopardy until after I made my report

and after I began agitating for it to be taken up the

chain, properly investigated, and the practices that

I believed to be illegal (and still believe are illegal)

stopped....

It was, I believe, my not “letting this go” and making

my report up the chain, including to the Inspector

General, the IAD, and the Commissioner himself

that “got me fired.”

After a hearing, the trial court denied appellants' plea to the

jurisdiction. This appeal followed.

ANALYSIS

Appellants raises three issues. They contend that the trial

court erred by asserting subject matter jurisdiction over

McMillen's whistleblower claim “because the pleadings and

evidence, taken as true did not establish the minimum

jurisdictional requisites,” that the trial court erred by asserting

subject matter jurisdiction over McMillen's free speech claim

“because the pleadings, taken as true, did not establish the

minimum jurisdictional requisites,” and that the trial court

erred by assuming jurisdiction on the basis of attorney-client

privileged evidence over the client's objections.

Standard of Review

*3  We review a plea questioning the trial court's subject

matter jurisdiction de novo. See Texas Dep't of Parks &

Wildlife v. Miranda, 133 S.W.3d 217, 226 (Tex.2004). We

focus first on the plaintiff's petition to determine whether the

facts that were pled affirmatively demonstrate that subject

matter jurisdiction exists. Id. We construe the pleadings

liberally in favor of the plaintiff. Id. If a plea to the jurisdiction
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challenges the existence of jurisdictional facts, the trial court

may consider evidence and must do so when necessary to

resolve the jurisdictional issues raised. Id. at 227 (citing Bland

Indep. Sch. Dist. v. Blue, 34 S.W.3d 547, 555 (Tex.2000)).

Whistleblower Claim

In their first issue, appellants contend that the trial court

erred by asserting subject matter jurisdiction over McMillen's

whistleblower claim “because the pleadings and evidence,

taken as true, did not establish the minimum jurisdictional

requisites.” Generally, governmental entities are immune

from suit and liability under the doctrine of sovereign

immunity. State v. Lueck, 290 S.W.3d 876, 880 (Tex.2009).

Although the Whistleblower Act waives immunity from

suit to the extent a governmental entity is liable under its

provisions, see Tex. Gov't Code § 554.0035, the claimant

“must actually allege a violation of the Act for there to be a

waiver from suit.” Lueck, 290 S.W.3d at 881. The elements

of a whistleblower claim “are jurisdictional and may not be

waived.” University of Houston v. Barth, 403 S.W.3d 851,

853 (Tex.2013) (per curiam).

“The standard for a ‘violation of [the Whistleblower Act]’

appears in section 554.002(a).” Lueck, 290 S.W.3d at 881.

Section 554.002(a) provides that a governmental entity “may

not suspend or terminate the employment of, or take adverse

personnel action against, a public employee who in good faith

reports a violation of law by the employing governmental

entity or another public employee to an appropriate law

enforcement authority.” Tex. Gov't Code § 554.002(a).

Section 554.002(b) describes when “a report is made to an

appropriate law enforcement authority,” providing:

(b) In this section, a report is made to an appropriate

law enforcement authority if the authority is a part of

a state or local governmental entity or of the federal

government that the employee in good faith believes is

authorized to:

(1) regulate under or enforce the law alleged to be

violated in the report; or

(2) investigate or prosecute a violation of criminal law.

Id. § 554.002(b). For purposes of this appeal, a “law” means

“a state or federal statute” or “a rule adopted under a statute.”

Id. § 554.001(1). Whether the recipient of the allegations

is “an appropriate law enforcement authority” under the

Whistleblower Act is a question of law. Texas Dep't of

Transp. v. Needham, 82 S.W.3d 314, 318 (Tex.2002).

An employee who did not report to an “appropriate law

enforcement authority” may still have a viable whistleblower

claim if he believed in good faith that he was reporting to

an “appropriate law enforcement authority.” See Tex. Gov't

Code § 554.002(b). For an employee to satisfy the good

faith requirement, he must have actually believed that the

recipient of the report was an “appropriate law enforcement

authority” and his belief must have been “reasonable in light

of the employee's training and experience.” Needham, 82

S.W.3d at 321. To satisfy the objective component of the

good faith requirement, a claimant is entitled to protection

“if a reasonably prudent employee in similar circumstances”

would have held the claimant's belief. Id. at 320.

*4  Here, it is undisputed that McMillen was a “public

employee,” that McMillen alleged that the “violation of law”

was by HHSC—the “employing governmental entity”—and

that HHSC—and not its Commissioner—is the proper party

for McMillen's Whistleblower claim under section 554.002.

See Tex. Gov't Code §§ 554.001(4)-(5) (defining “public

employee” and “state governmental entity”), .002(a). The

parties join issue with whether McMillen established the

elements of “a violation of law,” a report to an “appropriate

law enforcement authority,” and a “good faith” belief. See id.

§ 554.002. Because they are dispositive, we limit our analysis

to appellants' arguments that McMillen “did not report to

any appropriate law enforcement authority and he could not

have reasonably believed that he did.” See Tex.R.App. P. 47.1

(appellate courts “must hand down a written opinion that is as

brief as practicable but that addresses every issue raised and

necessary to final disposition of the appeal”).

“[C]ritical to the determination” of whether the recipient

of a report is an appropriate law enforcement authority is

the “particular law the public employee reported violated.”

Needham, 82 S.W.3d at 320. As a threshold matter then, we

must determine the “particular law” that McMillen reported

HHSC violated. See id. Although the Whistleblower Act does

not require the employee to “identify a specific law when

making a report,” there must be “some law prohibiting the

complained-of conduct to give rise to a whistleblower claim.”

Texas Dep't of Criminal Justice v. McElyea, 239 S.W.3d 842,

850 (Tex.App.—Austin 2007, pet. denied).

In the June 2011 memorandum, McMillen did not identify

any law that he alleged was being violated, but he cited to

the class action litigation in California and a letter from the

United States Department of Health and Human Services.
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McMillen's quoted excerpt from the letter, however, did not

include a reference to legal authority. As to the California

class action, although he did not identify the law in the

memorandum, the law at issue in that case was section

1396p of Title 42 of the United States Code, a federal civil

Medicaid law. In his affidavit in support of his response to

the plea to the jurisdiction, McMillen also identified two

sections of the Texas Human Resources Code and the General

Appropriations Act for the 2012–13 Biennium. See Tex.

Hum. Res.Code §§ 32.039 (addressing damages and penalties

that HHSC may assess against applicants for payment of

health care services), .064 (addressing cost sharing provisions

for recipients of medical assistance); 82d Tex. Leg. R.S.

(2011), at 211, para. 17. He averred that “none of these [state]

laws appears to allow HHSC to accept reimbursements in the

situation I was asked to investigate.” On appeal, McMillen

argues that accepting payments under the program violated

HHSC's statutory authority “because it is only authorized to

accept items such as ‘damages and penalties' for fraudulent

medical claims and collecting and appropriating cost sharing

certain Medicaid revenues.” See Public Util. Comm'n of Tex.

v. City Pub. Serv. Bd., 53 S.W.3d 310, 315 (Tex.2001) (noting

“basic rule” that “a state administrative agency has only those

powers that the Legislature expressly confers upon it”).

The General Appropriations Act, however, is not a “law”

that prohibited the complained-of conduct to give rise to

a whistleblower claim. See Tex. Gov't Code § 554.001(1)

(defining “law” to mean “state or federal statute,” “ordinance

of a local governmental entity,” or “rule adopted under

a statute or ordinance”); McElyea, 239 S.W.3d at 850

(requiring “some law prohibiting the complained-of conduct

to give rise to a whistleblower claim”). Paragraph 17 of the

General Appropriations Act for the 2012–13 Biennium states:

The Health and Human Services

Commission is authorized to collect

and is hereby appropriated all

cost sharing revenues generated

by Medicaid clients as authorized

in Section 32.064 of the Human

Resources Code. These revenues may

include enrollment fees, deductibles,

coinsurance, and portions of the

managed care plan premiums.

*5  Similarly, the sections from the Human Resources Code

—examples of HHSC's authority to monitor and regulate the

provision of health and human services in the state of Texas

—do not prohibit the conduct that McMillen addressed in the

June 2011 memorandum, HHSC's acceptance of payments

under a particular program.

McMillen also has not alleged or identified a violation of

criminal law by HHSC. See Mullins v. Dallas Indep. Sch.

Dist., 357 S.W.3d 182, 189 (Tex.App.—Dallas 2012, pet.

denied) (“Investigatory power may make a governmental

entity an appropriate law enforcement authority for purposes

of the act only if the plaintiff has reported a violation of

criminal law.... Furthermore, the criminal conduct reported

must be within the investigatory powers of the authority

receiving the plaintiff's report or the plaintiff must have a

good faith belief that the conduct was within the investigatory

powers of the authority to which he reported.”); see also

Needham, 82 S.W.3d at 320 (analyzing section 554.002(b)(2)

to determine whether the agency had authority to prosecute

the particular criminal violation being reported). Thus, we

conclude that the only possible law that McMillen reported

that HHSC was violating was a federal civil Medicaid law.

See Needham, 82 S.W.3d at 320.

The issue then becomes whether the recipients of McMillen's

memorandum—his supervisor and other HHSC employees

higher up the chain of command—were authorized to

“regulate under or enforce” this federal law. See Tex. Gov't

Code § 554.002(b)(1). We conclude that they were not.

As the Texas Supreme Court recently recognized, “only

the United States Secretary of Health and Human Services

(HHS Secretary) can ‘regulate under’ or ‘enforce’ Medicare/

Medicaid rules.” University of Tex. Sw. Med. Ctr. at Dallas v.

Gentilello, 398 S.W.3d 680, 685 (Tex.2013); see id. (noting

that “42 U.S.C. § 1395hh(a) vests sole power in the HHS

Secretary to promulgate and enforce the Medicare/Medicaid

rules”).

Further, the supreme court has explained that the “restrictive

definition of ‘appropriate law enforcement authority’ requires

that the reported-to entity be charged with more than mere

internal adherence to the law allegedly violated.” Texas A

& M Univ.-Kingsville v. Moreno, 399 S.W.3d 128, 129

(Tex.2013) (per curiam); see Gentilello, 398 S.W.3d at 686

(“Authority of the entity to enforce legal requirements or

regulate conduct within the entity itself is insufficient to

confer law-enforcement authority status.”). The recipient

of the report must have authority over third parties as

to the law alleged to be violated and that authority must

be “free-standing regulatory, enforcement, or crime-fighting

authority.” Gentilello, 398 S.W.3d at 682, 686; see Canutillo

Indep. Sch. Dist. v. Farran, 409 S.W.3d 653, 654, 657
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(Tex.2013) (holding trial court properly granted plea to

jurisdiction as to whistleblower claim and concluding “no

evidence that [reported-to] officials had authority to enforce

the allegedly violated laws outside of the institution itself,

against third parties generally”); Moreno, 399 S.W.3d at 130

(explaining that recipient of report must have authority “ ‘to

enforce the law that was allegedly violated ... against third

parties generally’ ” (quoting Gentilello, 398 S.W.3d at 686)).

Guided by the supreme court's analysis, we conclude that the

recipients of McMillen's complaint—HHSC employees with

internal authority to comply with the federal civil Medicaid

law—were not appropriate law enforcement authorities as

a matter of law. See Gentilello, 398 S.W.3d at 686; see

also Needham, 82 S.W.3d at 318 (determining whether

appropriate law enforcement authority as matter of law).

*6  We turn then to whether McMillen's pleadings and

evidence, taken as true, established that he had a good faith

belief that he reported the alleged federal civil Medicaid

law violation to an appropriate law enforcement authority.

McMillen urges that he had a good faith belief that he was

reaching out to an appropriate law enforcement authority

because, as an employee, he saw OIG and its Internal

Affairs Division in action. To support his good faith belief,

McMillen points to OIG's regulations, the websites of OIG

and the Internal Affairs Division, and the Internal Affairs

Division's decision to investigate his allegations and to

designate materials confidential as part of the investigation.

See Tex. Gov't Code § 531.1021 (providing materials

to be designated confidential); see also id. § 531.102

(describing responsibilities of OIG to include “investigation

of fraud, waste, and abuse in the provision and delivery

of all health and human services in the state ... and the

enforcement of state law relating to the provision of those

services”); 1 Tex. Admin. Code §§ 371.11 (Office of

Inspector General, Purpose and Scope) (describing purpose

and scope of OIG), .1603 (describing OIG's responsibilities

and administrative enforcement authority).

Consistent with the applicable regulations, the websites

describe the functions of OIG and the Internal Affairs

Division to include investigating complaints that “allege

violations of criminal law,” “complaints involving

misconduct by agency employees,” and complaints involving

“retaliation against employees under the Whistleblower Act.”

OIG states on its website that it is authorized to “take

enforcement action,” including issuing sanctions, “against

providers and recipients.” The Internal Affairs Division states

on its website that it “performs investigation accountability of

health and human services resources, programs, employees,

and contractors.”

The investigative and enforcement authority of OIG and the

Internal Affairs Division against third parties, however, as to

the “provision and delivery” of health services in the state

and the “enforcement of state law relating to the provision of

those services,” do not support McMillen's good faith belief

as to the law at issue, a federal law. See Tex. Gov't Code §§

531.1011(10) (defining “provider”), .102(a); Gentilello, 398

S.W.3d at 685 (noting that “all governmental bodies must

themselves adhere to various statutes and regulations, but

such compliance does not equate to the authority to ‘regulate

under or enforce’ those provisions” and that “Whistleblower

Act speaks to an authority statutorily empowered to regulate

under or enforce the actual law allegedly violated”); see also

Barth, 403 S.W.3d at 857 (noting that claimant must have

“objective good-faith belief that he was reporting violations

of law ... to an entity that could have enforced, investigated,

or prosecuted similar violations against third parties—not just

an entity that can internally discipline its own employees

for an alleged violation”); Moreno, 399 S.W.3d at 130 (“

‘A whistleblower cannot reasonably believe his supervisor is

an appropriate law enforcement authority if the supervisor's

power extends no further than ensuring the governmental

body itself complies with the law.’ ” (quoting Gentilello, 398

S.W.3d at 689)); Gentilello, 398 S.W.3d at 687 (reaffirming

that “lodging an internal complaint to an authority whom

one understands to be only charged with internal compliance,

even including investigating and punishing noncompliance,

is jurisdictionally insufficient under the Whistleblower Act”);

City of Elsa v. Gonzalez, 325 S.W.3d 622, 628 (Tex.2010)

(per curiam) (noting that plaintiff “failed to address or

point to evidence that he had a good faith belief that the

city council had authority under the Open Meetings Act to

regulate, enforce, prosecute, or investigate its own alleged

violation of the Act apart from its inherent authority to

simply decide not to meet,” noting that “being required to

comply with the Open Meetings Act does not equate to having

authority to ‘regulate under or enforce’ those provisions as to

itself,” and holding that city council was not appropriate law

enforcement authority). We also decline to place significance

on the internal investigation conducted by the Internal Affairs

Division as to McMillen's allegations. See Gentilello, 398

S.W.3d at 688 (concluding “stock anti-retaliation policies”

as to report by employee of compliance problems with

Medicare/Medicaid laws reflected university's “commitment

to internal compliance” and that university “would abide
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by all directives from the federal government concerning

Medicare/Medicaid laws, nothing more”).

*7  McMillen focuses on the absence of the phrase “alleged

to be violated in the report” in subsection (b)(2) of section

554.002 of the Whistleblower Act to support his position

that the authority of OIG and the Internal Affairs Division

to investigate and prosecute violations of criminal law

independently places them within the statutory definition of

an “appropriate law enforcement authority.” See Tex. Gov't

Code § 554.002(b)(2). But, as noted above, McMillen has

not alleged a violation of criminal law. See Needham, 82

S.W.3d at 320; Mullins, 357 S.W.3d at 189. We also decline

to adopt McMillen's interpretation of subsection (b)(2) that

would make every administrative agency that has authority to

investigate and prosecute a criminal offense an “appropriate

law enforcement authority” under the Whistleblower Act

regardless of the law alleged to be violated. See Needham,

82 S.W.3d at 319 (“Under the statutory definition, it is

clearly not enough that a governmental entity has general

authority to regulate, enforce, investigate, or prosecute.”);

Mullins, 357 S.W.3d at 190 (concluding that investigative

authority that included coordinated activities with federal

law enforcement agencies not “broad enough to include the

power to investigate alleged criminal violations of federal

environmental laws”).

Given McMillen's training as an attorney with over twenty

years of experience, we conclude that he failed to establish

that he had an objectively reasonable belief that a recipient

of his alleged reports was an “appropriate law enforcement

authority.” See Barth, 403 S.W.3d at 858 (holding that

plaintiff failed to meet “objective component of the good-

faith test” “given [plaintiff]'s legal training and experience

as a practicing attorney”); Gentilello, 398 S.W.3d at 689

(concluding that “a whistleblower cannot reasonably believe

his supervisor is an appropriate law-enforcement authority

if the supervisor's power extends no further than ensuring

the governmental body itself complies with the law”). A

“reasonably prudent employee in similar circumstances” to

McMillen would not have believed that the reported-to

individuals were appropriate law enforcement authorities as

to an alleged violation of federal civil Medicaid law. See

Needham, 82 S.W.3d at 320; see also Nieto v. Permian

Basin Cmty. Ctrs. for MHMR, No. 11–13–00012–CV, 2014

Tex.App. LEXIS 1003, at *11 (Tex.App.—Eastland Jan. 30,

2014, no pet.) (mem.op.) (“We cannot conclude that a 29–

year–old with an undergraduate degree would believe that

the executive director or the compliance officer at PBCC

regulated or enforced Medicaid/Medicare rules outside of

PBCC.”). Thus, we conclude that the trial court erred by

denying appellants' plea to the jurisdiction as to McMillen's

Whistleblower claim and sustain their first issue. 5

5 To support his position that he reported to an appropriate

law enforcement authority, McMillen cites City of

Houston v. Levingston, 221 S.W.3d 204 (Tex.App.—

Houston [1st Dist.] 2006, no pet.), and Texas Department

of Human Services v. Okoli, 317 S.W.3d 800 (Tex.App.

—Houston [1st Dist.] 2010), rev'd, 440 S.W.3d 611

(Tex.2014). The supreme court reversed the decision

of the court of appeals in Okoli, concluding that the

employee “neither reported the alleged violations he

witnessed to an appropriate law enforcement authority

nor in good faith could have believed he had.” 440

S.W.3d at 617. Thus, that case is not helpful to McMillen.

Further, in contrast with McMillen's allegations, the

plaintiff in Levingston alleged violations of criminal laws

and the reported-to governmental entity was charged

with enforcing the laws at issue. See Levingston, 221

S.W.3d at 219, 221–24 (reports included violations of

criminal law and evidence that city department charged

with investigating or enforcing laws at issue). The case

cited by McMillen in a post-submission letter brief

similarly concerned allegations of criminal law reported

within a division of the Office of the Attorney General.

See Office of the Attorney Gen. v. Weatherspoon,

435 S.W.3d 844, 851 (Tex.App.—Dallas 2014, pet.

filed) (report of criminal conduct within OAG was to

appropriate law enforcement authority). Thus, we find

those cases factually distinguishable and McMillen's

reliance on them misplaced.

Free Speech Claim

*8  In their second issue, appellants contend that the trial

court erred by asserting subject matter jurisdiction over

McMillen's Texas Constitutional free speech claim “because

the pleadings, taken as true, did not establish the minimum

jurisdictional requisites.” They contend that they are immune

from suit as to McMillen's free speech claim because article

I, section 8 of the Texas Constitution does not create a private

right of action for damages. McMillen agrees that he cannot

assert a private action for damages under his free speech

claim. See Tex. Const. art. I, § 8; Beaumont v. Bouillion,

896 S.W.2d 143, 147–49 (Tex.1999) (holding no private right

of action for damages arising under free speech section of

Texas Constitution). He also states that the proper defendant

for his free speech claim is the Commissioner, in his official

capacity, and not HHSC. See City of El Paso v. Heinrich,

284 S.W.3d 366, 373 (Tex.2009). Within these confines,
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we address appellants' challenge to McMillen's free speech

claim.

The parties agree that the elements of a retaliation claim by a

public employee based on protected free speech under article

I, section 8 of the Texas Constitution are: “(1) speech by a

public employee involving a matter of public concern; (2)

the employee's interest in commenting on a matter of public

concern outweighs the employer's interest in efficiency; (3)

an adverse employment action; and (4) the speech motivated

the adverse employment action.” Nairn v. Killeen Indep. Sch.

Dist., 366 S.W.3d 229, 245 (Tex.App.—El Paso 2012, no

pet.) (elements of First Amendment retaliation claim); see

Bentley v. Bunton, 94 S.W.3d 561, 579 (Tex.2002) (analyzing

Article I, section 8 claim pursuant to First Amendment

jurisprudence under an assumption that the “concerns are

congruent” absent any argument otherwise).

Because it is dispositive, we limit our analysis to appellants'

argument that McMillen did not establish the first element

of his free speech claim. See Tex.R.App. P. 47.1. Appellants

argue that, to the extent McMillen seeks equitable relief, he

was not speaking out on a matter of public concern because

his internal communications subject to the attorney-client

privilege were made in his capacity as a public employee and

not as a private citizen.

We are informed by the Supreme Court's analysis in Garcetti

v. Ceballos, 547 U.S. 410, 418–21 (2006). In that case,

the Supreme Court held that an attorney who wrote a

memorandum “pursuant to his official duties” was not

speaking as a private citizen for free speech purposes

and that “the Constitution does not insulate [this type of]

communications from employer discipline.” Id. at 421. The

Supreme Court explained: “Restricting speech that owes its

existence to a public employee's professional responsibilities

does not infringe any liberties the employee might have

enjoyed as a private citizen. It simply reflects the exercise

of employer control over what the employer itself has

commissioned or created.” Id. at 421–22; see also Davis v.

McKinney, 518 F.3d 304, 312–13 (5th Cir.2008) (discussing

“threshold layer to previous analysis” added by Garcetti that

shifted focus “from the content of the speech to the role the

speaker occupied when he said it”).

McMillen urges that, although his statements in his

memorandum may not be protected speech because he

prepared the memorandum as part of his job duties, his job

duties did not include his “subsequent” reports to “higher and

higher levels.” But McMillen's “speech” directed internally

owed its existence to his professional responsibilities to

provide legal advice to his employer, HHSC. See McKinney,

518 F.3d at 313 (noting that “[c]ases from other circuits are

consistent in holding that when a public employee raises

complaints or concerns up the chain of command at his

workplace about his job duties, that speech is undertaken in

the course of performing his job” as compared with public

employee who “takes his job concerns to persons outside

the work place in addition to raising them up the chain of

command at his workplace” (citations omitted)). Similar to

the speech at issue in Garcetti, McMillen's “speech” was

made in response to his supervisor's assignment and as part

of his job duties as an attorney conducting legal research

and providing legal analysis to his employer. 6  Garcetti,

547 U.S. at 421 (“The controlling factor [was] that [the

employee]'s expressions were made pursuant to his duties

as a calendar deputy.”). Guided by the Supreme Court's

analysis in Garcetti, we conclude that the trial court erred by

denying appellants' plea to the jurisdiction as to McMillen's

free speech claim and sustain their second issue. 7

6 For example, in a letter to HHSC's Executive

Commissioner that accompanied a copy of the June

2011 memorandum, McMillen expressly stated that he

raised his concerns about the program at issue because

it was one of his “responsibilities as an attorney who

represents an organization,” citing rule 1.12 of the Texas

Disciplinary Rules of Professional Conduct. See Tex.

Disciplinary Rules Prof'l Conduct R. 1.12 (addressing

representation of organization as client).

7 Because we have concluded that the trial court did not

have jurisdiction to consider McMillen's whistleblower

and free speech claims, we do not reach appellants' third

issue. See Tex.R.App. P. 47.1.

CONCLUSION

*9  For these reasons, we reverse the trial court's order

that denied appellants' plea to the jurisdiction and dismiss

McMillen's claims for lack of subject matter jurisdiction.
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2009—Subsec. (b)(3)(A)(vii). Pub. L. 111–5, 

§ 5006(a)(2)(A), added cl. (vii). 

Subsec. (b)(3)(B)(x). Pub. L. 111–5, § 5006(a)(2)(B), added 

cl. (x). 

2006—Subsec. (a)(1). Pub. L. 109–432, § 405(a)(3)(A), sub-

stituted ‘‘subsection (g) or (i) of section 1396o’’ for ‘‘sec-

tion 1396o(g)’’ in second sentence. 

Pub. L. 109–432, § 405(a)(1)(A), inserted ‘‘but subject to 

paragraph (2),’’ after ‘‘1396a(a)(10)(B) of this title,’’ and 

‘‘and non-emergency services furnished in a hospital 

emergency department for which cost sharing may be 

imposed under subsection (e)’’ after ‘‘subsection (c)’’. 

Subsec. (a)(2), (3). Pub. L. 109–432, § 405(a)(1)(B), (C), 

added par. (2) and redesignated former par. (2) as (3). 

Subsec. (b)(1), (2). Pub. L. 109–432, § 405(a)(2)(A), struck 

out ‘‘, subject to subsections (c)(2) and (e)(2)(A)’’ after 

‘‘involved’’ in introductory provisions. 

Subsec. (b)(3)(A)(i). Pub. L. 109–432, § 405(a)(4)(A), sub-

stituted ‘‘child welfare services are made available 

under part B of subchapter IV on the basis of being a 

child in foster care’’ for ‘‘aid or assistance is made 

available under part B of subchapter IV to children in 

foster care’’. 

Subsec. (b)(3)(A)(vi). Pub. L. 109–432, § 405(a)(3)(B)(i), 

added cl. (vi). 

Subsec. (b)(3)(B)(i). Pub. L. 109–432, § 405(a)(4)(B), sub-

stituted ‘‘child welfare services are made available 

under part B of subchapter IV on the basis of being a 

child in foster care or’’ for ‘‘aid or assistance is made 

available under part B of subchapter IV to children in 

foster care’’. 

Subsec. (b)(3)(B)(ix). Pub. L. 109–432, § 405(a)(3)(B)(ii), 

added cl. (ix). 

Subsec. (c). Pub. L. 109–171, § 6042(a), added subsec. (c). 

Subsec. (c)(1). Pub. L. 109–432, § 405(a)(2)(B), sub-

stituted ‘‘most (or more) cost effective’’ for ‘‘least (or 

less) costly effective’’ in introductory provisions. 

Subsec. (c)(1)(B). Pub. L. 109–432, § 405(a)(2)(C), sub-

stituted ‘‘be imposed under subsection (a) due to the 

application of’’ for ‘‘otherwise be imposed under’’. 

Subsec. (c)(2)(B). Pub. L. 109–432, § 405(a)(2)(D), sub-

stituted ‘‘not subject to cost sharing under subsection 

(a) due to the application of paragraph (1)(B)’’ for 

‘‘otherwise not subject to cost sharing due to the appli-

cation of subsection (b)(3)(B)’’. 

Subsec. (c)(2)(C). Pub. L. 109–432, § 405(a)(1)(D), in-

serted ‘‘under subsection (a)(2)(B) or’’ after ‘‘cost shar-

ing applied’’. 

Subsec. (e). Pub. L. 109–171, § 6043(a), added subsec. (e). 

Subsec. (e)(2)(A). Pub. L. 109–432, § 405(a)(2)(E), sub-

stituted ‘‘Individuals with family income between 100 

and 150 percent of the poverty line’’ for ‘‘For poorest 

beneficiaries’’ in heading and ‘‘under subsection 

(b)(1)(B)(ii)’’ for ‘‘under subsection (b)(1)’’ in text. 

Pub. L. 109–432, § 405(a)(1)(E), inserted ‘‘who is not de-

scribed in subparagraph (B)’’ after ‘‘in subsection 

(b)(1)’’. 

Subsec. (e)(2)(B). Pub. L. 109–432, § 405(a)(2)(F), sub-

stituted ‘‘described in subsection (a)(2)(A) or who is not 

subject to cost sharing under subsection (b)(3)(B) with 

respect to non-emergency services described in para-

graph (1)’’ for ‘‘who is otherwise not subject to cost 

sharing under subsection (b)(3)’’. 

Subsec. (e)(2)(C). Pub. L. 109–432, § 405(a)(2)(G), in-

serted ‘‘or section 1396o of this title’’ after ‘‘subsection 

(a)’’. 

Pub. L. 109–432, § 405(a)(1)(D), inserted ‘‘under sub-

section (a)(2)(B) or’’ after ‘‘cost sharing applied’’. 

Subsec. (e)(4)(A). Pub. L. 109–432, § 405(a)(5), struck 

out ‘‘the physician determines’’ after ‘‘a hospital that’’. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–148, title II, § 2102(b), Mar. 23, 2010, 124 

Stat. 289, provided that the amendment made by sec-

tion 2102(b) is effective as if included in the enactment 

of section 5006(a) of division B of the American Recov-

ery and Reinvestment Act of 2009 (Public Law 111–5). 

Amendment by section 4107(c)(2) of Pub. L. 111–148 ef-

fective Oct. 1, 2010, see section 4107(d) of Pub. L. 111–148, 

set out as a note under section 1396d of this title. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by Pub. L. 111–5 effective July 1, 2009, see 

section 5006(f) of Pub. L. 111–5, set out as a note under 

section 1396a of this title. 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. B, title IV, § 405(a)(6), Dec. 20, 

2006, 120 Stat. 2998, provided that: ‘‘The amendments 

made by this subsection [amending this section] shall 

take effect as if included in the amendments made by 

sections [sic] 6041(a) of the Deficit Reduction Act of 

2005 [Pub. L. 109–171], except that insofar as such 

amendments are to, or relate to, subsection (c) or (e) of 

section 1916A of the Social Security Act [this section], 

such amendments shall take effect as if included in the 

amendments made by section 6042 or 6043, respectively, 

of the Deficit Reduction Act of 2005 [Pub. L. 109–171].’’ 

Pub. L. 109–171, title VI, § 6042(b), Feb. 8, 2006, 120 Stat. 

86, provided that: ‘‘The amendment made by subsection 

(a) [amending this section] shall apply to cost sharing 

imposed for items and services furnished on or after 

March 31, 2006.’’ 

Amendment by section 6043(a) of Pub. L. 109–171 ap-

plicable to non-emergency services furnished on or 

after Jan. 1, 2007, see section 6043(c) of Pub. L. 109–171, 

set out as a note under section 1396b of this title. 

EFFECTIVE DATE 

Section applicable to cost sharing imposed for items 

and services furnished on or after Mar. 31, 2006, see sec-

tion 6041(c) of Pub. L. 109–171, set out as an Effective 

Date of 2006 Amendment note under section 1396o of 

this title. 

§ 1396p. Liens, adjustments and recoveries, and 
transfers of assets 

(a) Imposition of lien against property of an indi-
vidual on account of medical assistance ren-
dered to him under a State plan 

(1) No lien may be imposed against the prop-

erty of any individual prior to his death on ac-

count of medical assistance paid or to be paid on 

his behalf under the State plan, except— 

(A) pursuant to the judgment of a court on 

account of benefits incorrectly paid on behalf 

of such individual, or 

(B) in the case of the real property of an in-

dividual— 

(i) who is an inpatient in a nursing facil-

ity, intermediate care facility for the men-

tally retarded, or other medical institution, 

if such individual is required, as a condition 

of receiving services in such institution 

under the State plan, to spend for costs of 

medical care all but a minimal amount of 

his income required for personal needs, and 

(ii) with respect to whom the State deter-

mines, after notice and opportunity for a 

hearing (in accordance with procedures es-

tablished by the State), that he cannot rea-

sonably be expected to be discharged from 

the medical institution and to return home, 

except as provided in paragraph (2). 

(2) No lien may be imposed under paragraph 

(1)(B) on such individual’s home if— 

(A) the spouse of such individual, 

(B) such individual’s child who is under age 

21, or (with respect to States eligible to par-

ticipate in the State program established 

under subchapter XVI of this chapter) is blind 

or permanently and totally disabled, or (with 

respect to States which are not eligible to par-
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ticipate in such program) is blind or disabled 

as defined in section 1382c of this title, or 
(C) a sibling of such individual (who has an 

equity interest in such home and who was re-

siding in such individual’s home for a period of 

at least one year immediately before the date 

of the individual’s admission to the medical 

institution), 

is lawfully residing in such home. 
(3) Any lien imposed with respect to an indi-

vidual pursuant to paragraph (1)(B) shall dis-

solve upon that individual’s discharge from the 

medical institution and return home. 

(b) Adjustment or recovery of medical assistance 
correctly paid under a State plan 

(1) No adjustment or recovery of any medical 

assistance correctly paid on behalf of an individ-

ual under the State plan may be made, except 

that the State shall seek adjustment or recov-

ery of any medical assistance correctly paid on 

behalf of an individual under the State plan in 

the case of the following individuals: 
(A) In the case of an individual described in 

subsection (a)(1)(B) of this section, the State 

shall seek adjustment or recovery from the in-

dividual’s estate or upon sale of the property 

subject to a lien imposed on account of medi-

cal assistance paid on behalf of the individual. 
(B) In the case of an individual who was 55 

years of age or older when the individual re-

ceived such medical assistance, the State shall 

seek adjustment or recovery from the individ-

ual’s estate, but only for medical assistance 

consisting of— 
(i) nursing facility services, home and 

community-based services, and related hos-

pital and prescription drug services, or 
(ii) at the option of the State, any items or 

services under the State plan (but not in-

cluding medical assistance for medicare 

cost-sharing or for benefits described in sec-

tion 1396a(a)(10)(E) of this title). 

(C)(i) In the case of an individual who has re-

ceived (or is entitled to receive) benefits under 

a long-term care insurance policy in connec-

tion with which assets or resources are dis-

regarded in the manner described in clause 

(ii), except as provided in such clause, the 

State shall seek adjustment or recovery from 

the individual’s estate on account of medical 

assistance paid on behalf of the individual for 

nursing facility and other long-term care serv-

ices. 
(ii) Clause (i) shall not apply in the case of 

an individual who received medical assistance 

under a State plan of a State which had a 

State plan amendment approved as of May 14, 

1993, and which satisfies clause (iv), or which 

has a State plan amendment that provides for 

a qualified State long-term care insurance 

partnership (as defined in clause (iii)) which 

provided for the disregard of any assets or re-

sources— 
(I) to the extent that payments are made 

under a long-term care insurance policy; or 
(II) because an individual has received (or 

is entitled to receive) benefits under a long- 

term care insurance policy. 

(iii) For purposes of this paragraph, the term 

‘‘qualified State long-term care insurance 

partnership’’ means an approved State plan 

amendment under this subchapter that pro-

vides for the disregard of any assets or re-

sources in an amount equal to the insurance 

benefit payments that are made to or on be-

half of an individual who is a beneficiary 

under a long-term care insurance policy if the 

following requirements are met: 

(I) The policy covers an insured who was a 

resident of such State when coverage first 

became effective under the policy. 

(II) The policy is a qualified long-term 

care insurance policy (as defined in section 

7702B(b) of the Internal Revenue Code of 

1986) issued not earlier than the effective 

date of the State plan amendment. 

(III) The policy meets the model regula-

tions and the requirements of the model Act 

specified in paragraph (5). 

(IV) If the policy is sold to an individual 

who— 

(aa) has not attained age 61 as of the 

date of purchase, the policy provides com-

pound annual inflation protection; 

(bb) has attained age 61 but has not at-

tained age 76 as of such date, the policy 

provides some level of inflation protection; 

and 

(cc) has attained age 76 as of such date, 

the policy may (but is not required to) pro-

vide some level of inflation protection. 

(V) The State Medicaid agency under sec-

tion 1396a(a)(5) of this title provides infor-

mation and technical assistance to the State 

insurance department on the insurance de-

partment’s role of assuring that any individ-

ual who sells a long-term care insurance pol-

icy under the partnership receives training 

and demonstrates evidence of an understand-

ing of such policies and how they relate to 

other public and private coverage of long- 

term care. 

(VI) The issuer of the policy provides regu-

lar reports to the Secretary, in accordance 

with regulations of the Secretary, that in-

clude notification regarding when benefits 

provided under the policy have been paid and 

the amount of such benefits paid, notifica-

tion regarding when the policy otherwise 

terminates, and such other information as 

the Secretary determines may be appro-

priate to the administration of such partner-

ships. 

(VII) The State does not impose any re-

quirement affecting the terms or benefits of 

such a policy unless the State imposes such 

requirement on long-term care insurance 

policies without regard to whether the pol-

icy is covered under the partnership or is of-

fered in connection with such a partnership. 

In the case of a long-term care insurance pol-

icy which is exchanged for another such pol-

icy, subclause (I) shall be applied based on the 

coverage of the first such policy that was ex-

changed. For purposes of this clause and para-

graph (5), the term ‘‘long-term care insurance 

policy’’ includes a certificate issued under a 

group insurance contract. 

(iv) With respect to a State which had a 

State plan amendment approved as of May 14, 
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1993, such a State satisfies this clause for pur-

poses of clause (ii) if the Secretary determines 

that the State plan amendment provides for 

consumer protection standards which are no 

less stringent than the consumer protection 

standards which applied under such State plan 

amendment as of December 31, 2005. 

(v) The regulations of the Secretary required 

under clause (iii)(VI) shall be promulgated 

after consultation with the National Associa-

tion of Insurance Commissioners, issuers of 

long-term care insurance policies, States with 

experience with long-term care insurance 

partnership plans, other States, and represent-

atives of consumers of long-term care insur-

ance policies, and shall specify the type and 

format of the data and information to be re-

ported and the frequency with which such re-

ports are to be made. The Secretary, as appro-

priate, shall provide copies of the reports pro-

vided in accordance with that clause to the 

State involved. 

(vi) The Secretary, in consultation with 

other appropriate Federal agencies, issuers of 

long-term care insurance, the National Asso-

ciation of Insurance Commissioners, State in-

surance commissioners, States with experi-

ence with long-term care insurance partner-

ship plans, other States, and representatives 

of consumers of long-term care insurance poli-

cies, shall develop recommendations for Con-

gress to authorize and fund a uniform mini-

mum data set to be reported electronically by 

all issuers of long-term care insurance policies 

under qualified State long-term care insurance 

partnerships to a secure, centralized elec-

tronic query and report-generating mechanism 

that the State, the Secretary, and other Fed-

eral agencies can access. 

(2) Any adjustment or recovery under para-

graph (1) may be made only after the death of 

the individual’s surviving spouse, if any, and 

only at a time— 

(A) when he has no surviving child who is 

under age 21, or (with respect to States eligi-

ble to participate in the State program estab-

lished under subchapter XVI of this chapter) is 

blind or permanently and totally disabled, or 

(with respect to States which are not eligible 

to participate in such program) is blind or dis-

abled as defined in section 1382c of this title; 

and 

(B) in the case of a lien on an individual’s 

home under subsection (a)(1)(B) of this sec-

tion, when— 

(i) no sibling of the individual (who was re-

siding in the individual’s home for a period 

of at least one year immediately before the 

date of the individual’s admission to the 

medical institution), and 

(ii) no son or daughter of the individual 

(who was residing in the individual’s home 

for a period of at least two years imme-

diately before the date of the individual’s 

admission to the medical institution, and 

who establishes to the satisfaction of the 

State that he or she provided care to such 

individual which permitted such individual 

to reside at home rather than in an institu-

tion), 

is lawfully residing in such home who has law-

fully resided in such home on a continuous 

basis since the date of the individual’s admis-

sion to the medical institution. 

(3)(A) The State agency shall establish proce-

dures (in accordance with standards specified by 

the Secretary) under which the agency shall 

waive the application of this subsection (other 

than paragraph (1)(C)) if such application would 

work an undue hardship as determined on the 

basis of criteria established by the Secretary. 

(B) The standards specified by the Secretary 

under subparagraph (A) shall require that the 

procedures established by the State agency 

under subparagraph (A) exempt income, re-

sources, and property that are exempt from the 

application of this subsection as of April 1, 2003, 

under manual instructions issued to carry out 

this subsection (as in effect on such date) be-

cause of the Federal responsibility for Indian 

Tribes and Alaska Native Villages. Nothing in 

this subparagraph shall be construed as prevent-

ing the Secretary from providing additional es-

tate recovery exemptions under this subchapter 

for Indians. 

(4) For purposes of this subsection, the term 

‘‘estate’’, with respect to a deceased individual— 

(A) shall include all real and personal prop-

erty and other assets included within the indi-

vidual’s estate, as defined for purposes of 

State probate law; and 

(B) may include, at the option of the State 

(and shall include, in the case of an individual 

to whom paragraph (1)(C)(i) applies), any other 

real and personal property and other assets in 

which the individual had any legal title or in-

terest at the time of death (to the extent of 

such interest), including such assets conveyed 

to a survivor, heir, or assign of the deceased 

individual through joint tenancy, tenancy in 

common, survivorship, life estate, living trust, 

or other arrangement. 

(5)(A) For purposes of clause (iii)(III), the 

model regulations and the requirements of the 

model Act specified in this paragraph are: 

(i) In the case of the model regulation, the 

following requirements: 

(I) Section 6A (relating to guaranteed re-

newal or noncancellability), other than 

paragraph (5) thereof, and the requirements 

of section 6B of the model Act relating to 

such section 6A. 

(II) Section 6B (relating to prohibitions on 

limitations and exclusions) other than para-

graph (7) thereof. 

(III) Section 6C (relating to extension of 

benefits). 

(IV) Section 6D (relating to continuation 

or conversion of coverage). 

(V) Section 6E (relating to discontinuance 

and replacement of policies). 

(VI) Section 7 (relating to unintentional 

lapse). 

(VII) Section 8 (relating to disclosure), 

other than sections 8F, 8G, 8H, and 8I there-

of. 

(VIII) Section 9 (relating to required dis-

closure of rating practices to consumer). 

(IX) Section 11 (relating to prohibitions 

against post-claims underwriting). 
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(X) Section 12 (relating to minimum stand-

ards). 
(XI) Section 14 (relating to application 

forms and replacement coverage). 
(XII) Section 15 (relating to reporting re-

quirements). 
(XIII) Section 22 (relating to filing require-

ments for marketing). 
(XIV) Section 23 (relating to standards for 

marketing), including inaccurate comple-

tion of medical histories, other than para-

graphs (1), (6), and (9) of section 23C. 
(XV) Section 24 (relating to suitability). 
(XVI) Section 25 (relating to prohibition 

against preexisting conditions and proba-

tionary periods in replacement policies or 

certificates). 
(XVII) The provisions of section 26 relating 

to contingent nonforfeiture benefits, if the 

policyholder declines the offer of a nonfor-

feiture provision described in paragraph (4). 
(XVIII) Section 29 (relating to standard 

format outline of coverage). 
(XIX) Section 30 (relating to requirement 

to deliver shopper’s guide). 

(ii) In the case of the model Act, the follow-

ing: 
(I) Section 6C (relating to preexisting con-

ditions). 
(II) Section 6D (relating to prior hos-

pitalization). 
(III) The provisions of section 8 relating to 

contingent nonforfeiture benefits. 
(IV) Section 6F (relating to right to re-

turn). 
(V) Section 6G (relating to outline of cov-

erage). 
(VI) Section 6H (relating to requirements 

for certificates under group plans). 
(VII) Section 6J (relating to policy sum-

mary). 
(VIII) Section 6K (relating to monthly re-

ports on accelerated death benefits). 
(IX) Section 7 (relating to incontestability 

period). 

(B) For purposes of this paragraph and para-

graph (1)(C)— 
(i) the terms ‘‘model regulation’’ and 

‘‘model Act’’ mean the long-term care insur-

ance model regulation, and the long-term 

care insurance model Act, respectively, pro-

mulgated by the National Association of In-

surance Commissioners (as adopted as of Oc-

tober 2000); 
(ii) any provision of the model regulation 

or model Act listed under subparagraph (A) 

shall be treated as including any other pro-

vision of such regulation or Act necessary to 

implement the provision; and 
(iii) with respect to a long-term care insur-

ance policy issued in a State, the policy 

shall be deemed to meet applicable require-

ments of the model regulation or the model 

Act if the State plan amendment under 

paragraph (1)(C)(iii) provides that the State 

insurance commissioner for the State cer-

tifies (in a manner satisfactory to the Sec-

retary) that the policy meets such require-

ments. 

(C) Not later than 12 months after the Na-

tional Association of Insurance Commis-

sioners issues a revision, update, or other 

modification of a model regulation or model 

Act provision specified in subparagraph (A), or 

of any provision of such regulation or Act that 

is substantively related to a provision speci-

fied in such subparagraph, the Secretary shall 

review the changes made to the provision, de-

termine whether incorporating such changes 

into the corresponding provision specified in 

such subparagraph would improve qualified 

State long-term care insurance partnerships, 

and if so, shall incorporate the changes into 

such provision. 

(c) Taking into account certain transfers of as-
sets 

(1)(A) In order to meet the requirements of 

this subsection for purposes of section 

1396a(a)(18) of this title, the State plan must 

provide that if an institutionalized individual or 

the spouse of such an individual (or, at the op-

tion of a State, a noninstitutionalized individual 

or the spouse of such an individual) disposes of 

assets for less than fair market value on or after 

the look-back date specified in subparagraph 

(B)(i), the individual is ineligible for medical as-

sistance for services described in subparagraph 

(C)(i) (or, in the case of a noninstitutionalized 

individual, for the services described in subpara-

graph (C)(ii)) during the period beginning on the 

date specified in subparagraph (D) and equal to 

the number of months specified in subparagraph 

(E). 
(B)(i) The look-back date specified in this sub-

paragraph is a date that is 36 months (or, in the 

case of payments from a trust or portions of a 

trust that are treated as assets disposed of by 

the individual pursuant to paragraph (3)(A)(iii) 

or (3)(B)(ii) of subsection (d) of this section or in 

the case of any other disposal of assets made on 

or after February 8, 2006, 60 months) before the 

date specified in clause (ii). 
(ii) The date specified in this clause, with re-

spect to— 
(I) an institutionalized individual is the first 

date as of which the individual both is an in-

stitutionalized individual and has applied for 

medical assistance under the State plan, or 
(II) a noninstitutionalized individual is the 

date on which the individual applies for medi-

cal assistance under the State plan or, if later, 

the date on which the individual disposes of 

assets for less than fair market value. 

(C)(i) The services described in this subpara-

graph with respect to an institutionalized indi-

vidual are the following: 
(I) Nursing facility services. 
(II) A level of care in any institution equiva-

lent to that of nursing facility services. 
(III) Home or community-based services fur-

nished under a waiver granted under sub-

section (c) or (d) of section 1396n of this title. 

(ii) The services described in this subpara-

graph with respect to a noninstitutionalized in-

dividual are services (not including any services 

described in clause (i)) that are described in 

paragraph (7), (22), or (24) of section 1396d(a) of 

this title, and, at the option of a State, other 

long-term care services for which medical as-

sistance is otherwise available under the State 

plan to individuals requiring long-term care. 
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GOVERNMENT CODE

TITLE 5. OPEN GOVERNMENT; ETHICS

SUBTITLE A. OPEN GOVERNMENT

CHAPTER 554. PROTECTION FOR REPORTING VIOLATIONS OF LAW

Sec.A554.001.AADEFINITIONS. In this chapter:

(1)AA"Law" means:

(A)AAa state or federal statute;

(B)AAan ordinance of a local governmental entity;

or

(C)AAa rule adopted under a statute or ordinance.

(2)AA"Local governmental entity" means a political

subdivision of the state, including a:

(A)AAcounty;

(B)AAmunicipality;

(C)AApublic school district; or

(D)AAspecial-purpose district or authority.

(3)AA"Personnel action" means an action that affects a

public employee ’s compensation, promotion, demotion, transfer,

work assignment, or performance evaluation.

(4)AA"Public employee" means an employee or appointed

officer other than an independent contractor who is paid to perform

services for a state or local governmental entity.

(5)AA"State governmental entity" means:

(A)AAa board, commission, department, office, or

other agency in the executive branch of state government, created

under the constitution or a statute of the state, including an

institution of higher education, as defined by Section 61.003,

Education Code;

(B)AAthe legislature or a legislative agency; or

(C)AAthe Texas Supreme Court, the Texas Court of

Criminal Appeals, a court of appeals, a state judicial agency, or

the State Bar of Texas.

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 1993.

Amended by Acts 1995, 74th Leg., ch. 721, Sec. 1, eff. June 15,

1995.
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Sec.A554.002.AARETALIATION PROHIBITED FOR REPORTING

VIOLATION OF LAW. (a) A state or local governmental entity may not

suspend or terminate the employment of, or take other adverse

personnel action against, a public employee who in good faith

reports a violation of law by the employing governmental entity or

another public employee to an appropriate law enforcement

authority.

(b)AAIn this section, a report is made to an appropriate law

enforcement authority if the authority is a part of a state or local

governmental entity or of the federal government that the employee

in good faith believes is authorized to:

(1)AAregulate under or enforce the law alleged to be

violated in the report; or

(2)AAinvestigate or prosecute a violation of criminal

law.

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 1993.

Amended by Acts 1995, 74th Leg., ch. 721, Sec. 2, eff. June 15,

1995.

Sec.A554.003.AARELIEF AVAILABLE TO PUBLIC EMPLOYEE. (a) A

public employee whose employment is suspended or terminated or who

is subjected to an adverse personnel action in violation of Section

554.002 is entitled to sue for:

(1)AAinjunctive relief;

(2)AAactual damages;

(3)AAcourt costs; and

(4)AAreasonable attorney fees.

(b)AAIn addition to relief under Subsection (a), a public

employee whose employment is suspended or terminated in violation

of this chapter is entitled to:

(1)AAreinstatement to the employee ’s former position or

an equivalent position;

(2)AAcompensation for wages lost during the period of

suspension or termination; and

(3)AAreinstatement of fringe benefits and seniority

rights lost because of the suspension or termination.

(c)AAIn a suit under this chapter against an employing state

2
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or local governmental entity, a public employee may not recover

compensatory damages for future pecuniary losses, emotional pain,

suffering, inconvenience, mental anguish, loss of enjoyment of

life, and other nonpecuniary losses in an amount that exceeds:

(1)AA$50,000, if the employing state or local

governmental entity has fewer than 101 employees in each of 20 or

more calendar weeks in the calendar year in which the suit is filed

or in the preceding year;

(2)AA$100,000, if the employing state or local

governmental entity has more than 100 and fewer than 201 employees

in each of 20 or more calendar weeks in the calendar year in which

the suit is filed or in the preceding year;

(3)AA$200,000, if the employing state or local

governmental entity has more than 200 and fewer than 501 employees

in each of 20 or more calendar weeks in the calendar year in which

the suit is filed or in the preceding year; and

(4)AA$250,000, if the employing state or local

governmental entity has more than 500 employees in each of 20 or

more calendar weeks in the calendar year in which the suit is filed

or in the preceding year.

(d)AAIf more than one subdivision of Subsection (c) applies

to an employing state or local governmental entity, the amount of

monetary damages that may be recovered from the entity in a suit

brought under this chapter is governed by the applicable provision

that provides the highest damage award.

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 1993.

Amended by Acts 1995, 74th Leg., ch. 721, Sec. 3, eff. June 15,

1995.

Sec.A554.0035.AAWAIVER OF IMMUNITY. A public employee who

alleges a violation of this chapter may sue the employing state or

local governmental entity for the relief provided by this chapter.

Sovereign immunity is waived and abolished to the extent of

liability for the relief allowed under this chapter for a violation

of this chapter.

Added by Acts 1995, 74th Leg., ch. 721, Sec. 4, eff. June 15, 1995.
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Sec.A554.004.AABURDEN OF PROOF; PRESUMPTION; AFFIRMATIVE

DEFENSE. (a) A public employee who sues under this chapter has the

burden of proof, except that if the suspension or termination of, or

adverse personnel action against, a public employee occurs not

later than the 90th day after the date on which the employee reports

a violation of law, the suspension, termination, or adverse

personnel action is presumed, subject to rebuttal, to be because

the employee made the report.

(b)AAIt is an affirmative defense to a suit under this

chapter that the employing state or local governmental entity would

have taken the action against the employee that forms the basis of

the suit based solely on information, observation, or evidence that

is not related to the fact that the employee made a report protected

under this chapter of a violation of law.

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 1993.

Amended by Acts 1995, 74th Leg., ch. 721, Sec. 5, eff. June 15,

1995.

Sec.A554.005.AALIMITATION PERIOD. Except as provided by

Section 554.006, a public employee who seeks relief under this

chapter must sue not later than the 90th day after the date on which

the alleged violation of this chapter:

(1)AAoccurred; or

(2)AAwas discovered by the employee through reasonable

diligence.

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 1993.

Sec.A554.006.AAUSE OF GRIEVANCE OR APPEAL PROCEDURES. (a) A

public employee must initiate action under the grievance or appeal

procedures of the employing state or local governmental entity

relating to suspension or termination of employment or adverse

personnel action before suing under this chapter.

(b)AAThe employee must invoke the applicable grievance or

appeal procedures not later than the 90th day after the date on

which the alleged violation of this chapter:

(1)AAoccurred; or

(2)AAwas discovered by the employee through reasonable
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diligence.

(c)AATime used by the employee in acting under the grievance

or appeal procedures is excluded, except as provided by Subsection

(d), from the period established by Section 554.005.

(d)AAIf a final decision is not rendered before the 61st day

after the date procedures are initiated under Subsection (a), the

employee may elect to:

(1)AAexhaust the applicable procedures under

Subsection (a), in which event the employee must sue not later than

the 30th day after the date those procedures are exhausted to obtain

relief under this chapter; or

(2)AAterminate procedures under Subsection (a), in

which event the employee must sue within the time remaining under

Section 554.005 to obtain relief under this chapter.

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 1993.

Amended by Acts 1995, 74th Leg., ch. 721, Sec. 6, eff. June 15,

1995.

Sec.A554.007.AAWHERE SUIT BROUGHT. (a) A public employee of

a state governmental entity may sue under this chapter in a district

court of the county in which the cause of action arises or in a

district court of Travis County.

(b)AAA public employee of a local governmental entity may sue

under this chapter in a district court of the county in which the

cause of action arises or in a district court of any county in the

same geographic area that has established with the county in which

the cause of action arises a council of governments or other

regional commission under Chapter 391, Local Government Code.

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 1993.

Amended by Acts 1995, 74th Leg., ch. 721, Sec. 7, eff. June 15,

1995.

Sec.A554.008.AACIVIL PENALTY. (a) A supervisor who in

violation of this chapter suspends or terminates the employment of

a public employee or takes an adverse personnel action against the

employee is liable for a civil penalty not to exceed $15,000.

(b)AAThe attorney general or appropriate prosecuting
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attorney may sue to collect a civil penalty under this section.

(c)AAA civil penalty collected under this section shall be

deposited in the state treasury.

(d)AAA civil penalty assessed under this section shall be

paid by the supervisor and may not be paid by the employing

governmental entity.

(e)AAThe personal liability of a supervisor or other

individual under this chapter is limited to the civil penalty that

may be assessed under this section.

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 1993.

Amended by Acts 1995, 74th Leg., ch. 721, Sec. 8, eff. June 15,

1995.

Sec.A554.009.AANOTICE TO EMPLOYEES. (a) A state or local

governmental entity shall inform its employees of their rights

under this chapter by posting a sign in a prominent location in the

workplace.

(b)AAThe attorney general shall prescribe the design and

content of the sign required by this section.

Added by Acts 1993, 73rd Leg., ch. 268, Sec. 1, eff. Sept. 1, 1993.

Amended by Acts 1995, 74th Leg., ch. 721, Sec. 9, eff. June 15,

1995.

Sec.A554.010.AAAUDIT OF STATE GOVERNMENTAL ENTITY AFTER

SUIT. (a) At the conclusion of a suit that is brought under this

chapter against a state governmental entity subject to audit under

Section 321.013 and in which the entity is required to pay $10,000

or more under the terms of a settlement agreement or final judgment,

the attorney general shall provide to the state auditor ’s office a

brief memorandum describing the facts and disposition of the suit.

(b)AANot later than the 90th day after the date on which the

state auditor ’s office receives the memorandum required by

Subsection (a), the auditor may audit or investigate the state

governmental entity to determine any changes necessary to correct

the problems that gave rise to the whistleblower suit and shall

recommend such changes to the Legislative Audit Committee, the

Legislative Budget Board, and the governing board or chief

6
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executive officer of the entity involved. In conducting the audit

or investigation, the auditor shall have access to all records

pertaining to the suit.

Added by Acts 1995, 74th Leg., ch. 721, Sec. 10, eff. June 15, 1995.
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GOVERNMENT CODE

TITLE 4. EXECUTIVE BRANCH

SUBTITLE I. HEALTH AND HUMAN SERVICES

CHAPTER 531. HEALTH AND HUMAN SERVICES COMMISSION

SUBCHAPTER A. GENERAL PROVISIONS; ORGANIZATION OF COMMISSION

Sec.A531.001.AADEFINITIONS. In this subtitle:

(1)AA"Caseload standards" means the minimum and maximum

number of cases that an employee can reasonably be expected to

perform in a normal work month based on the number of cases handled

by or the number of different job functions performed by the

employee.

(1-a)AA"Child health plan program" means the child

health plan program established under Chapters 62 and 63, Health

and Safety Code.

(2)AA"Commission" means the Health and Human Services

Commission.

(3)AA"Executive commissioner" means the executive

commissioner of the Health and Human Services Commission.

(4)AA"Health and human services agencies" includes the:

(A)AADepartment of Aging and Disability Services;

(B)AADepartment of State Health Services;

(C)AADepartment of Assistive and Rehabilitative

Services; and

(D)AADepartment of Family and Protective

Services.

(4-a)AA"Home telemonitoring service" means a health

service that requires scheduled remote monitoring of data related

to a patient ’s health and transmission of the data to a licensed

home health agency or a hospital, as those terms are defined by

Section 531.02164(a).

(5)AA"Professional caseload standards" means caseload

standards that are established or are recommended for establishment

for employees of health and human services agencies by management

studies conducted for health and human services agencies or by an

authority or association, including the Child Welfare League of

1
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Added by Acts 2003, 78th Leg., ch. 198, Sec. 2.37A, eff. Sept. 1,

2003; Acts 2003, 78th Leg., ch. 257, Sec. 8, eff. Sept. 1, 2003.

Sec.A531.102.AAOFFICE OF INSPECTOR GENERAL. (a) The

commission, through the commission ’s office of inspector general,

is responsible for the investigation of fraud and abuse in the

provision of health and human services and the enforcement of state

law relating to the provision of those services. The commission may

obtain any information or technology necessary to enable the office

to meet its responsibilities under this subchapter or other law.

(a-1)AAThe governor shall appoint an inspector general to

serve as director of the office. The inspector general serves a

one-year term that expires on February 1.

(b)AAThe commission, in consultation with the inspector

general, shall set clear objectives, priorities, and performance

standards for the office that emphasize:

(1)AAcoordinating investigative efforts to

aggressively recover money;

(2)AAallocating resources to cases that have the

strongest supportive evidence and the greatest potential for

recovery of money; and

(3)AAmaximizing opportunities for referral of cases to

the office of the attorney general in accordance with Section

531.103.

(c)AAThe commission shall train office staff to enable the

staff to pursue priority Medicaid and other health and human

services fraud and abuse cases as necessary.

(d)AAThe commission may require employees of health and human

services agencies to provide assistance to the office in connection

with the office ’s duties relating to the investigation of fraud and

abuse in the provision of health and human services. The office is

entitled to access to any information maintained by a health and

human services agency, including internal records, relevant to the

functions of the office.

(e)AAThe commission, in consultation with the inspector

general, by rule shall set specific claims criteria that, when met,

require the office to begin an investigation.
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(f)(1) If the commission receives a complaint of Medicaid

fraud or abuse from any source, the office must conduct an integrity

review to determine whether there is sufficient basis to warrant a

full investigation. An integrity review must begin not later than

the 30th day after the date the commission receives a complaint or

has reason to believe that fraud or abuse has occurred. An

integrity review shall be completed not later than the 90th day

after it began.

(2)AAIf the findings of an integrity review give the

office reason to believe that an incident of fraud or abuse

involving possible criminal conduct has occurred in the Medicaid

program, the office must take the following action, as appropriate,

not later than the 30th day after the completion of the integrity

review:

(A)AAif a provider is suspected of fraud or abuse

involving criminal conduct, the office must refer the case to the

state ’s Medicaid fraud control unit, provided that the criminal

referral does not preclude the office from continuing its

investigation of the provider, which investigation may lead to the

imposition of appropriate administrative or civil sanctions; or

(B)AAif there is reason to believe that a

recipient has defrauded the Medicaid program, the office may

conduct a full investigation of the suspected fraud.

(g)(1) Whenever the office learns or has reason to suspect

that a provider ’s records are being withheld, concealed, destroyed,

fabricated, or in any way falsified, the office shall immediately

refer the case to the state ’s Medicaid fraud control unit. However,

such criminal referral does not preclude the office from continuing

its investigation of the provider, which investigation may lead to

the imposition of appropriate administrative or civil sanctions.

(2)AAIn addition to other instances authorized under

state or federal law, the office shall impose without prior notice a

hold on payment of claims for reimbursement submitted by a provider

to compel production of records, when requested by the state ’s

Medicaid fraud control unit, or on receipt of reliable evidence

that the circumstances giving rise to the hold on payment involve

fraud or wilful misrepresentation under the state Medicaid program
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in accordance with 42 C.F.R. Section 455.23, as applicable.AAThe

office must notify the provider of the hold on payment in accordance

with 42 C.F.R. Section 455.23(b).

(3)AAOn timely written request by a provider subject to

a hold on payment under Subdivision (2), other than a hold requested

by the state ’s Medicaid fraud control unit, the office shall file a

request with the State Office of Administrative Hearings for an

expedited administrative hearing regarding the hold. The provider

must request an expedited hearing under this subdivision not later

than the 10th day after the date the provider receives notice from

the office under Subdivision (2).

(4)AAThe commission shall adopt rules that allow a

provider subject to a hold on payment under Subdivision (2), other

than a hold requested by the state ’s Medicaid fraud control unit, to

seek an informal resolution of the issues identified by the office

in the notice provided under that subdivision. A provider must seek

an informal resolution under this subdivision not later than the

deadline prescribed by Subdivision (3). A provider ’s decision to

seek an informal resolution under this subdivision does not extend

the time by which the provider must request an expedited

administrative hearing under Subdivision (3). However, a hearing

initiated under Subdivision (3) shall be stayed at the office ’s

request until the informal resolution process is completed.

(5)AAThe office shall, in consultation with the state ’s

Medicaid fraud control unit, establish guidelines under which holds

on payment or program exclusions:

(A)AAmay permissively be imposed on a provider;

or

(B)AAshall automatically be imposed on a provider.

(h)AAIn addition to performing functions and duties

otherwise provided by law, the office may:

(1)AAassess administrative penalties otherwise

authorized by law on behalf of the commission or a health and human

services agency;

(2)AArequest that the attorney general obtain an

injunction to prevent a person from disposing of an asset

identified by the office as potentially subject to recovery by the
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office due to the person ’s fraud or abuse;

(3)AAprovide for coordination between the office and

special investigative units formed by managed care organizations

under Section 531.113 or entities with which managed care

organizations contract under that section;

(4)AAaudit the use and effectiveness of state or

federal funds, including contract and grant funds, administered by

a person or state agency receiving the funds from a health and human

services agency;

(5)AAconduct investigations relating to the funds

described by Subdivision (4); and

(6)AArecommend policies promoting economical and

efficient administration of the funds described by Subdivision (4)

and the prevention and detection of fraud and abuse in

administration of those funds.

(i)AANotwithstanding any other provision of law, a reference

in law or rule to the commission ’s office of investigations and

enforcement means the office of inspector general established under

this section.

(j)AAThe office shall prepare a final report on each audit or

investigation conducted under this section.AAThe final report must

include:

(1)AAa summary of the activities performed by the

office in conducting the audit or investigation;

(2)AAa statement regarding whether the audit or

investigation resulted in a finding of any wrongdoing; and

(3)AAa description of any findings of wrongdoing.

(k)AAA final report on an audit or investigation is subject

to required disclosure under Chapter 552.AAAll information and

materials compiled during the audit or investigation remain

confidential and not subject to required disclosure in accordance

with Section 531.1021(g).

Added by Acts 1997, 75th Leg., ch. 1153, Sec. 1.06(a), eff. June 20,

1997. Amended by Acts 1999, 76th Leg., ch. 1289, Sec. 3, eff. Sept.

1, 1999; Acts 2003, 78th Leg., ch. 198, Sec. 2.19(a), eff. Sept. 1,

2003.

Amended by:
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Acts 2005, 79th Leg., Ch. 349, Sec. 18(a), eff. September 1,

2005.

Acts 2011, 82nd Leg., R.S., Ch. 879, Sec. 3.11, eff.

September 1, 2011.

Acts 2011, 82nd Leg., R.S., Ch. 980, Sec. 3, eff. September 1,

2011.

Sec.A531.1021.AASUBPOENAS. (a) The office of inspector

general may request that the commissioner or the commissioner ’s

designee approve the issuance by the office of a subpoena in

connection with an investigation conducted by the office. If the

request is approved, the office may issue a subpoena to compel the

attendance of a relevant witness or the production, for inspection

or copying, of relevant evidence that is in this state.

(b)AAA subpoena may be served personally or by certified

mail.

(c)AAIf a person fails to comply with a subpoena, the office,

acting through the attorney general, may file suit to enforce the

subpoena in a district court in this state.

(d)AAOn finding that good cause exists for issuing the

subpoena, the court shall order the person to comply with the

subpoena. The court may punish a person who fails to obey the court

order.

(e)AAThe office shall pay a reasonable fee for photocopies

subpoenaed under this section in an amount not to exceed the amount

the office may charge for copies of its records.

(f)AAThe reimbursement of the expenses of a witness whose

attendance is compelled under this section is governed by Section

2001.103.

(g)AAAll information and materials subpoenaed or compiled by

the office in connection with an audit or investigation or by the

office of the attorney general in connection with a Medicaid fraud

investigation are confidential and not subject to disclosure under

Chapter 552, and not subject to disclosure, discovery, subpoena, or

other means of legal compulsion for their release to anyone other

than the office or the attorney general or their employees or agents

involved in the audit or investigation conducted by the office or
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the attorney general, except that this information may be disclosed

to the state auditor ’s office, law enforcement agencies, and other

entities as permitted by other law.

(h)AAA person who receives information under Subsection (g)

may disclose the information only in accordance with Subsection (g)

and in a manner that is consistent with the authorized purpose for

which the person first received the information.

Added by Acts 2003, 78th Leg., ch. 198, Sec. 2.20, eff. Sept. 1,

2003.

Amended by:

Acts 2005, 79th Leg., Ch. 349, Sec. 18(b), eff. September 1,

2005.

Acts 2011, 82nd Leg., R.S., Ch. 620, Sec. 4, eff. September 1,

2011.

Sec.A531.103.AAINTERAGENCY COORDINATION. (a) The

commission, acting through the commission ’s office of inspector

general, and the office of the attorney general shall enter into a

memorandum of understanding to develop and implement joint written

procedures for processing cases of suspected fraud, waste, or

abuse, as those terms are defined by state or federal law, or other

violations of state or federal law under the state Medicaid program

or other program administered by the commission or a health and

human services agency, including the financial assistance program

under Chapter 31, Human Resources Code, a nutritional assistance

program under Chapter 33, Human Resources Code, and the child

health plan program. The memorandum of understanding shall

require:

(1)AAthe office of inspector general and the office of

the attorney general to set priorities and guidelines for referring

cases to appropriate state agencies for investigation,

prosecution, or other disposition to enhance deterrence of fraud,

waste, abuse, or other violations of state or federal law,

including a violation of Chapter 102, Occupations Code, in the

programs and maximize the imposition of penalties, the recovery of

money, and the successful prosecution of cases;

(1-a)AAthe office of inspector general to refer each
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<<Prev Rule Next Rule>>

TITLE 1 ADMINISTRATION

PART 15 TEXAS HEALTH AND HUMAN SERVICES COMMISSION

CHAPTER 371 MEDICAID AND OTHER HEALTH AND HUMAN SERVICES
FRAUD AND ABUSE PROGRAM INTEGRITY

SUBCHAPTER B OFFICE OF INSPECTOR GENERAL

RULE §371.11 Purpo se  an d Sco pe

(a) The Office of Inspector General (the Inspector General) is a division within the Health and Human

Services Commission (the Commission). The Inspector General is responsible for the investigation of fraud

and abuse in the provision of health and human services (HHS) in Medicaid and other HHS programs. As

part of its authority, the Inspector General may impose sanctions upon a finding by the Inspector General of

fraud and abuse in Medicaid. The Inspector General is also responsible for the enforcement of state law

relating to the provision of health and human services in Medicaid and other HHS programs. As a result, the

Inspector General may also investigate a suspected regulatory violation in a non-Medicaid, HHS program

and, upon a finding of a violation, may direct the HHS program to take appropriate enforcement action to

the extent of the HHS program's regulatory authority. The Inspector General administers program integrity

and enforces program violations to the extent of applicable law governing Medicaid and the provision of

other health and human services. This includes pursuing Medicaid and other health and human services

fraud, abuse, overpayment, and waste. To accomplish the objectives of this chapter, the Inspector General

implements review processes to distinguish payment discrepancies that can be corrected through routine

payment adjustments from those suspected to result from program violations requiring investigation and

possible administrative enforcement or judicial action.

(b) The Inspector General establishes objectives and priorities for the office that emphasize:

  (1) coordinating investigative efforts to aggressively recover funds;

  (2) allocating resources to cases that have the strongest supportive evidence and the greatest potential for

recovery of money; and

  (3) maximizing opportunities for referral of cases to the Office of the Attorney General.

(c) In addition to performing functions and duties otherwise provided by law, the Inspector General may:

  (1) assess administrative penalties otherwise authorized by law on behalf of the Commission;

  (2) request that the Attorney General obtain an injunction to prevent a person from disposing of an asset

identified by the Inspector General as potentially subject to recovery by the Inspector General due to the

person's fraud or abuse;

  (3) provide for coordination between the Inspector General and special investigative units formed by

managed care organizations or entities with which managed care organizations contract to identify and

investigate fraudulent claims and other types of program abuse by recipients and providers, and approve the

plan of the special investigative units to prevent and reduce fraud and abuse;

  (4) audit the use and effectiveness of state or federal funds, including contract and grant funds,
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administered by a person or state agency receiving the funds from a health and human services agency;

  (5) conduct investigations relating to the funds described in paragraph (4) of this subsection; and

  (6) recommend policies promoting economical and efficient administration of the funds described in

paragraph (4) of this subsection and the prevention and detection of fraud and abuse in the administration of

those funds.

(d) The Inspector General may require employees of health and human services agencies to provide

assistance to the Inspector General in connection with its duties relating to the review, investigation, and

audit of fraud, abuse, and overpayment in the provision of health and human services.

(e) The Inspector General is entitled to access to any information maintained by a health and human services

agency, including internal records, relevant to the functions of the office. This chapter sets forth the types of

activities performed by the Inspector General to ensure program integrity.

(f) The Commission may obtain any information or technology necessary to enable the Inspector General to

meet its responsibilities as mandated by state statute.

Source Note: The provisions of this §371.11 adopted to be effective January 9, 2005, 29 TexReg 12128
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<<Prev Rule Next Rule>>

TITLE 1 ADMINISTRATION

PART 15 TEXAS HEALTH AND HUMAN SERVICES COMMISSION

CHAPTER 371 MEDICAID AND OTHER HEALTH AND HUMAN SERVICES
FRAUD AND ABUSE PROGRAM INTEGRITY

SUBCHAPTER G ADMINISTRATIVE ACTIONS AND SANCTIONS

DIVISION 1 GENERAL PROVISIONS

RULE §371.1603 Le gal Bas is  an d Sco pe

(a) The statutory authority for this subchapter is provided by:

  (1) Texas Human Resources Code, Chapters 32 and 36;

  (2) Texas Government Code, Chapter 531;

  (3) Title 42 United States Code;

  (4) Title 42 Code of Federal Regulations; and

  (5) the Social Security Act.

(b) OIG is responsible for:

  (1) the investigation of fraud, abuse, overpayments, and waste within Medicaid and other HHS programs;

  (2) minimizing the opportunity for fraud, abuse, overpayments, and waste within Medicaid and other HHS

programs;

  (3) protecting recipients of federally funded programs; and

  (4) the enforcement of state law relating to the provision of health and human services.

(c) OIG may take administrative enforcement measures against a person or an affiliate of a person based

upon an investigation or finding, including an audit finding, in the Medicaid or other HHS programs.

(d) When OIG receives information regarding a possible program violation or possible fraud, abuse,

overpayment, or waste, OIG may conduct an integrity review to determine whether there is sufficient basis

to warrant a full audit or investigation. OIG may also collaborate with other federal or state authorities in

conducting audits or investigations and in taking enforcement measures in response to program violations.

  (1) After completing its integrity review, OIG may, at its discretion, initiate settlement discussions of an

administrative case with the person who is the subject of the audit or investigation. If the matter cannot

reasonably be settled or if OIG determines that further audit or investigation is required before the propriety

of settlement or other enforcement can be evaluated, OIG may conduct a full audit or investigation.

  (2) If, at any point during its investigation, OIG determines that an overpayment resulted without

wrongdoing, OIG may refer the matter for routine payment correction by the agency's fiscal agent or an
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operating agency or may offer a payment plan.

(e) When OIG conducts a risk analysis, creates an audit plan, or receives a request to conduct an audit

service or agreed-upon procedure, OIG may initiate an audit service, singly or in combination with an

investigation. OIG may also collaborate with other federal or state authorities in conducting audit services

and enforcing audit findings and questioned costs.

(f) OIG may take administrative actions, sanctions, or both against a person or an affiliate of a person who

commits a program violation.

  (1) In determining whether to open a full scale investigation or administer appropriate administrative

actions and sanctions, OIG will consider:

    (A) the nature of the program violation;

    (B) evidence of knowledge and intent;

    (C) the seriousness of the program violation;

    (D) the extent of the violation;

    (E) prior non-compliance issues;

    (F) prior imposition of sanctions, damages, or penalties;

    (G) willingness to comply with program rules;

    (H) efforts to interfere with an investigation or witnesses;

    (I) recommendations of peer review groups;

    (J) program violations within Medicaid, Medicare, Titles V, XIX, XX, CHIP, and other HHS programs;

    (K) pertinent affiliate relationships;

    (L) past and present compliance with licensure and certification requirements;

    (M) history of criminal, civil, or administrative liability. The lack of a prior record is considered neutral;

and

    (N) any other relevant information or analysis deemed appropriate by OIG.

  (2) Administrative enforcement measures include:

    (A) making referrals for further investigation or action;

    (B) taking an administrative action;

    (C) imposing a sanction;

    (D) assessing damages, penalties, costs related to an administrative appeal, and investigative and

administrative costs; or
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    (E) abating, denying, or postponing a decision to enroll a person for participation in the Medicaid

program.

  (3) OIG will determine by prima facie evidence that a person or affiliate has committed a program violation

prior to taking administrative enforcement measures. Upon a credible allegation of fraud, however, OIG may

impose the sanction of payment hold before establishing prima facie evidence.

(g) OIG has authority to settle any administrative issue or case. All settlement negotiations are confidential

according to the protections in the Texas Government Code.

(h) At OIG' s sole discretion, overpayments may be collected in a lump sum or through installments. OIG

may collect recoupments by deducting them incrementally from prospective or retrospective payments owed

to the person. A payment plan will be for a reasonable length of time as determined by OIG considering the

circumstances of each individual case.

(i) Nothing in these rules is intended to prevent concurrent administrative, civil, or criminal investigation

and action. Subject to express statutory limitations, OIG may proceed with recoupment or other

administrative enforcement concurrently with judicial prosecution of the same matter.

(j) An OIG case remains open until:

  (1) the investigation is complete;

  (2) the case is settled;

  (3) OIG makes an administrative determination that closes the case for lack of evidence or appropriate

administrative enforcement; or

  (4) all administrative remedies have been exhausted.

Source Note: The provisions of this §371.1603 adopted to be effective October 14, 2012, 37 TexReg 7989
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Q. What is a public charge and when does it apply?

A. For purposes of determining inadmissibility, “public charge” means an individual who is likely to

become primarily dependent on the government for subsistence, as demonstrated by either the receipt

of public cash assistance for income maintenance or institutionalization for long-term care at

government expense.

A number of factors must be considered when making a determination that a person is likely to

become a public charge.    

Under Section 212(a)(4) of the Immigration and Nationality Act (INA), an individual seeking

admission to the United States or seeking to adjust status to that of an individual lawfully admitted for

permanent residence (green card) is inadmissible if the individual, "at the time of application for

admission or adjustment of status, is likely at any time to become a public charge." Public charge does

not apply in naturalization proceedings.  If an individual is inadmissible, admission to the United

States or adjustment of status is not granted.  

Q. How is it determined whether someone is likely to become a public charge for admission or

adjustment purposes?

A.  Inadmissibility based on the public charge ground is determined by the totality of the

circumstances.  This means that the adjudicating officer must weigh both the positive and negative

factors when determining the likelihood that someone might become a public charge.  At a minimum,

a U.S. Citizenship and Immigration Services (USCIS) officer must consider the following factors

when making a public charge determination:

Age

Health

Family status 

Assets

Resources 

Financial status

Education and skills

The officer may also consider any affidavit of support filed on behalf of the individual under Section

213A of the INA. Presence or absence of a single factor cannot be the sole criteria for determining

inadmissibility as a public charge, (unless that factor is the absence or insufficiency of an affidavit of

support when required by the laws and regulations governing a specific immigration benefit, such as

certain family-based adjustment of status applications).  

In assessing the totality of the circumstances, including the statutory factors above, an officer may
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consider the individual’s receipt of certain publicly funded benefits.  Not all publicly funded benefits

are relevant to deciding whether someone is likely to become a public charge.  When determining

whether someone is likely to become a public charge, USCIS will consider whether the individual is

likely to become primarily dependent on the government for subsistence as demonstrated by either the

receipt of public cash assistance for income maintenance or institutionalization for long-term care at

government expense.  Short-term institutionalization for rehabilitation is not subject to public charge

consideration under existing field guidance.  Non-cash benefits that USCIS does not consider are

discussed in greater detail below.

Q.  What publicly funded benefits may be considered for public charge purposes?

A.  Cash assistance for income maintenance and institutionalization for long-term care at government

expense may be considered for public charge purposes.  However, receipt of such benefits must still

be considered in the context of the totality of the circumstances before a person will be deemed

inadmissible on public charge grounds.

Public benefits that are received by one member of a family are also not attributed to other family

members for public charge purposes unless the cash benefits amount to the sole support of the family.

Acceptance of the following types of assistance may lead to the determination that the individual is

likely to become a public charge:

Supplemental Security Income (SSI) under Title XVI of Social Security Act

Temporary Assistance for Needy Families (TANF) cash assistance (part A of Title IV of the

Social Security Act--the successor to the AFDC program) (Note: Non cash benefits under

TANF such as subsidized child care or transit subsidies cannot be considered and non-recurrent

cash payments for crisis situations cannot be considered for evidence of public charge) 

State and local cash assistance programs that provide benefits for income maintenance (often

called "General Assistance" programs)

Programs (including Medicaid) supporting individuals who are institutionalized for long-term

care (e.g., in a nursing home or mental health institution). (Note: costs of incarceration for

prison are not considered for public charge determinations)

This is not an exhaustive list of the types of cash benefits that could lead to a determination that a

person is likely to become primarily dependent on the government for subsistence, and thus, a public

charge.  Receipt of any such cash benefits not listed above will continue to be assessed under the

“totality of the circumstances” analysis described above.

Q.  What publicly funded benefits may not be considered for public charge purposes?

A.  Non-cash benefits (other than institutionalization for long-term care) are generally not taken into

account for purposes of a public charge determination.

Special-purpose cash assistance is also generally not taken into account for purposes of public charge

determination.

Non-cash or special-purpose cash benefits are generally supplemental in nature and do not make a

person primarily dependent on the government for subsistence.  Therefore, past, current, or future

receipt of these benefits do not impact a public charge determination.  Non-cash or special purpose

cash benefits that are not considered for public charge purposes include:
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Medicaid and other health insurance and health services (including public assistance for

immunizations and for testing and treatment of symptoms of communicable diseases; use of

health clinics, short-term rehabilitation services, and emergency medical services) other than

support for long-term institutional care

Children's Health Insurance Program (CHIP)

Nutrition programs, including Food Stamps, the Special Supplemental Nutrition Program for

Women, Infants and Children (WIC), the National School Lunch and School Breakfast

Program, and other supplementary and emergency food assistance programs

Housing benefits

Child care services

Energy assistance, such as the Low Income Home Energy Assistance Program (LIHEAP)

Emergency disaster relief

Foster care and adoption assistance

Educational assistance (such as attending public school), including benefits under the Head

Start Act and aid for elementary, secondary, or higher education

Job training programs

In-kind, community-based programs, services, or assistance (such as soup kitchens, crisis

counseling and intervention, and short-term shelter)

State and local programs that are similar to the federal programs listed above are also generally not

considered for public charge purposes.  Please be aware that states may adopt different names for the

same or similar publicly funded programs. It is the underlying nature of the program, not the name

adopted in a particular state, which determines whether or not it should be considered for public

charge purposes.  In California, for example, Medicaid is called "Medi-Cal" and CHIP is called

"Healthy Families."  These benefits are not considered for public charge purposes.

In addition, and consistent with existing practice, cash payments that have been earned, such as Title

II Social Security benefits, government pensions, and veterans' benefits, among other forms of earned

benefits, do not support a public charge determination. Unemployment compensation is also not

considered for public charge purposes. 

Q.  Am I required to file an affidavit of support?

A.  Form I-864, Affidavit of Support, is a form that a qualified individual (a sponsor) files on your

behalf when you are applying for a green card or immigrant visa under certain family-related

provisions.  The purpose of the form is to show that you have the financial means to live in the United

States without needing welfare or financial benefits from the U.S. government.  The law requires that

the sponsor demonstrate that he or she is able to assist you financially.  The sponsor must show that he

or she has an annual income of not less than 125 percent of the federal poverty level.  The federal

poverty guidelines are set once a year, and can be found on Form I-864P, Poverty Guidelines. 

The following individuals are required to file an Affidavit of Support completed by their sponsor:

Immediate relatives of U.S. citizens (including orphans)

All family based preference categories:

First Preference: Unmarried, adult sons and daughters of U.S. citizens (Adult means 21

years of age or older)

Second Preference: Spouses of permanent residents and the unmarried sons and

daughters (regardless of age) of permanent residents and their unmarried children

USCIS - Public Charge http://www.uscis.gov/portal/site/uscis/template.PRINT/menuitem.eb1d4...

3 of 5 8/7/2013 9:20 AM

EXHIBIT C - PAGE 26



Third Preference: Married sons and daughters of U.S. citizens, their spouses and their

unmarried minor children

Fourth Preference: Brothers and sisters of adult U.S. citizens, their spouses and their

unmarried minor children

Employment based immigrants who will work for a relative or for a firm in which a U.S. citizen

or a permanent resident relative holds a 5 percent or more ownership interest

Failure to file a qualifying Affidavit of Support showing sufficient income levels, when required,

makes you inadmissible under Section 212(a)(4) of the INA.  Note: Individuals whom the USCIS has

approved as self-petitioning widows or widowers or battered spouses and children are exempt from

filing an Affidavit of Support but must still file Form I-864W, Intending Immigrant’s Affidavit of

Support Exemption.

For more information, see the “Affidavit of Support” link to the left.

Q.  Does public charge apply to me?

A.  For benefits adjudicated by USCIS, whether a person is likely to become a public charge is

usually considered when someone is trying to become a permanent resident (get a green card).  It is

also considered when someone applies for certain non-immigrant or other temporary benefits, for

example by extending non-immigrant status within the United States. 

There are certain groups of people who are either exempt from public charge, or may get a waiver for

public charge when applying for a green card or other benefits with USCIS.  These include:

Refugees1.

Asylum applicants2.

Refugees and asylees applying for adjustment to permanent resident status3.

Amerasian Immigrants (for their initial admission)4.

Individuals granted relief under the Cuban Adjustment Act (CAA)5.

Individuals granted relief under the Nicaraguan and Central American Relief Act (NACARA)6.

Individuals granted relief under the Haitian Refugee Immigration Fairness Act (HRIFA)7.

Individuals applying for a T Visa8.

Individuals applying for a U Visa9.

Individuals who possess a T visa and are trying to become a permanent resident (get a green

card)

10.

Individuals who possess a U visa and are trying to become a permanent resident (get a green

card)

11.

Applicants for Temporary Protected Status (TPS)12.

Certain applicants under the LIFE Act Provisions13.

Q.  What if I am in removal proceedings or at a Port of Entry?

A.  For information on public charge determinations in removal proceedings and at ports of entry,

refer to the complete Field Guidance for Deportability and Inadmissibility on Public Charge Grounds;

64 FR 28689 (May 26, 1999) (see “Guidance on Public Charge” link to the right).

Q.  How can I learn more about public charge?

A.  For the complete published policy on public charge refer to the Published Policy on Public
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Charge: INA Sections 212(a)(4) and 237(a)(5) (see “Guidance on Public Charge” link to the right).  

Last updated: 09/03/2009

Plug-ins
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8/8/12 State Investigation Unit

Skip to Main Content

OIG Home Internal Affairs

The Enforcement division's Internal Affairs section performs investigation
accountability of health and human services resources, programs, employees, and
contractors. Through impartial investigations of complaints, internal misconduct is
identified, reported and eliminated. Complaints may allege violations of criminal law or
serious policy violations and may originate from the public or from within the health
and human services enterprise system.

An on-line referral form is provided to the public and employees to report waste,
abuse, fraud, neglect and exploitation. Direct reporting ensures every reported
wrongdoing is objectively reviewed and fully investigated when appropriate.

The Internal Affairs section is divided into five functional units: Vital Statistics
Investigations Unit, Special Investigative Response Unit, Program Investigations,
Forensic & Research Analysis Unit and State Centers Investigations Unit.

Vital Statistics Investigations Unit
This unit investigates questionable documents used to obtain vital records including
birth certificates, death certificates, marriage licenses, and divorce decrees. Identity
thefts, frauds, and other crimes relating to these vital records are investigated when
employees and others are suspected of submitting false information to obtain or alter

the records.

Special Investigative Response Team
The unit was created by executive order of the Governor to provide a rapid response
to emerging issues dealing with waste, abuse, neglect, exploitation and fraud
anywhere it occurs within the health and human services system. The unit is
decentralized for efficiency.

Program Investigations Unit
This is the Internal Affairs investigations unit that investigates complaints involving
misconduct by agency employees, contractors, subcontractors and vendors. These
investigations may involve thefts, misuse of property, and retaliation against
employees under the Whistleblower Act, fraud involving workers' compensation
employee/claimants and medical provider, misappropriation of state funds, and other
illegal activities. Internal investigations may also involve policy violations with a
potentially negative impact on the integrity of system resources, reputation and
employees.

The unit also investigates allegations involving abuse, neglect and exploitation at
facilities licensed by Department of State Health Services and Department of Aging
and Disability, including Texas youth camps.

Forensic & Research Analysis Unit
The Forensic and Research Analysis Unit (FRAU) will utilize current computer forensics
technologies and equipment in collecting, analyzing, documenting and presenting
computer and other digital evidence crucial to authorized investigations by the OIG
and/or other Law Enforcement entities.

State Center Investigations Unit
The unit was created by Senate Bill 643 that gave the Office of Inspector General the
ability to employee commissioned peace officers to assist state or local law
enforcement agencies in the investigation of alleged criminal activities involving a
resident or client of a State Supported Living Center.
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Welcome to OIG

The Office of Inspector General, a division of the Texas Health and Human Services Commission, was
created in 2003. OIG works to prevent, detect, and pursue fraud, waste, and abuse in the Texas Health and
Human Services system. Since 2003, OIG has recovered, identified for recovery, or cost avoided over $4.6
billion in erroneous, fraudulent, or wasteful payments.

These recovered funds are sent directly back to the state's Health and Human Services programs, allowing
them to help more Texans without placing additional demands on the state budget. OIG does this by:

Auditing, investigating, and reviewing the use of state
or federal funds. This includes monitoring the use of
contract and grant funds administered by a person or
state entity receiving the funds from a health and human
services agency. OIG seeks to ensure that the use of all
state and federal money is in accordance with state and
federal law.

• Researching, detecting, and identifying events of
fraud, waste, and abuse. This helps to ensure
accountability and the responsible use of resources. OIG
does this in several ways, from provider-self reporting
and a public fraud reporting hotline, to automated
detection technology and human and artificial
intelligence.

conducting investigations, reviews, and monitoring
cases internally. OIG investigates allegations of fraud,
waste, and abuse committed by program recipients, health
and human services agency employees, Medicaid providers,
criminal incidents at state supported living centers, and
fraud or misuse of vital statistics records. OIG then
takes enforcement action based on the results of each
investigation or review. OIG may also refer these cases
to outside entities.

Issuing sanctions and performing administrative actions
against providers and recipients. sanctions may include
excluding a person from participation in the Medicaid
program, or recoupment of money paid to a participant by
a program. For example, OIG may find that a doctor has
been routinely coding a procedure incorrectly, and
consequently has been receiving incorrect payments from
Medicaid. while this mistake may not have been
intentional, federal law still requires OIG to recoup the
amount overpaid to the provider.

• providing education, technical assistance, and training
to the provider community. OIG's presentations to
providers help to promote best practices and sustain
improved relationships with providers.

• Recommending policies that enhance the prevention and
detection of fraud, waste, and abuse. OIG studies and
recommends new prevention and detection mechanisms and
policies, as well as changes to existing processes and
procedures.
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About OIG
Exclusions

Policies
Publications

OIGTWITTER

HHSC's GIG Adopts New
Strategy for Tackling Medicaid

Fraud in Texas: Stop the Money
Before It's Spent Learn more at

http//lco/FrfZiYzF
Posted 196 days ago

Report improper solicitation or
treatment by dentists to the
HHSC Office of Inspector
General. Learn more at

http//lco/\/\/Qmvt4uY
Posted 212 days ago

Remember, buying or selling
#foodstamps is against the law

Posted 576 days ago

FOLLOW US ON TWITTER
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OIG Annual Report - MCO Fraud and A

Improper Solicitation by Dentists

What is Fraud, Waste and Abuse?

Publication List

What is a Payment Hold'!

PRIVACY AND SECURITY POLICY

OPEN RECORDS

TEXAS HEALTH AND HUMAN SERVICES COMMISSION

COMPACT WITH TEXANS

http://oig.hhsc.state. tx.us/OIGPortal/tabid/86/ShowArticle/mid/9/Default. ..

OIG Annual Report - MCO Fraud and Abuse Recmreries

What is Fraud, Waste and Abuse'!
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