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N
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N
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PETITION FOR DECLARATORY JUDGMENT
AND TRANSFER TO THIRD COURT OF APPEALS

NOW COMES Petitioner Harlingen Family Dentistry (HFD) and files this Petition for
Declaratory Judgment and Transfer to the Third Court of Appeals and would show the Court as
follows:

NATURE OF THE CASE & DISCOVERY

1. This is a lawsuit challenging the validity of a rule permitting the HHSC to impose a
payment hold on a Medicaid provider for any alleged program violation, regardless of whether
the violation has any indicia of fraud or misconduct. The lawsuit also challenges a rule
permitting the HHSC to continue to withhold accumulated funds even after an administrative
hearing finds no basis to withhold such funds. In addition, Petitioner requests that the matter be
immediately transferred to the Third Court of Appeals pursuant to Tex. Gov’t Code 2001.038(f),
because the rule affects all Medicaid providers statewide. Discovery, if any, should be conducted

under Level 2 of Texas Rule of Civil Procedure 190.3.
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PARTIES
2. Plaintiff Harlingen Family Dentistry, P.C. (hereinafter “Plaintiff HFD") is a Texas
Professional Corporation formed and owned by Dr. Juan D. Villarreal, DDS. HFD is an
approved Texas Medicaid provider subject to HHSC Medicaid rules.
3. Respondent Texas Health and Human Services Commission (hereinafter "HHSC") is the
designated agency of the state of Texas that exercises authority over the Texas Medicaid
program. See TEX. HUM. RES. CODE §§ 32.028(a)-(d), 32.0281(a). It may be served by citation
through its Executive Commissioner, Dr. Kyle Janek, at 4900 North Lamar, Austin, Texas.
HHSC is the proper party to sue on a rule challenge.
4. Respondent Texas Health and Human Services Commission, Office of Inspector General
(hereinafter “OIG”) is an agency of the State of Texas that exercises authority over the Texas
Medicaid program. Although the OIG is “part of” the HHSC, it is a distinct entity, one required
by federal law, exercising power independent of HHSC control. It may be served by citation
through its Inspector General, Doug Wilson, at HHSC-Office of Inspector General at 11101

Metric Blvd.-Building I, Austin, Texas, 78758.

JURISDICTION

5. Jurisdiction for HFD’s rule challenge is proper pursuant to Texas Government Code
section 2001.038 as a challenge to the validity of a state agency rule.

Facts
6. On or about September 2011, the OIG instituted a “payment hold” against HFD. A
payment hold temporarily freezes future Medicaid payments to a provider, despite the provider’s

ongoing participation in the Medicaid program. The payment hold against HFD was issued
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pursuant to what the OIG called a “credible allegation of fraud” regarding HFD’s past Medicaid
billings. The OIG placed a hold on 100% of HFD's orthodontic Medicaid reimbursements.

7. HFD requested an expedited hearing concerning the payment hold as well as a separate
hearing on the merits of whether any of HFD’s submitted charges were erroneous. The payment
hold hearing was limited to determining whether there was a credible allegation of fraud, and if
so, what level of payment hold was justified on the facts. Apparently the payment hold hearing
was the first one of its kind, ever, in the history of HHSC. It was also the first hearing
implicating HHSC’s payment hold rules. The hearing was held at the State Office of
Administrative Hearings in April 2012.

8. Following the payment hold hearing, Administrative Law Judge Kilgore issued a

proposal for decision that stated in Finding of Fact 35:'

35. There is no evidence that i1s credible, reliable, or verifying. or that has indicia of
reliability, that HFD committed fraud or misrepresentation.

It further stated as Conclusion of Law 10:

10.  HHSC-OIG lacks authority to maintain the payment hold against HFD for alleged fraud
or misrepresentation. Tex. Gov't Code § 531.102(g)(2); 42 C.F.R. § 455.23; Tex. Hum.
Res. Code § 32.091(c): 1 Tex. Admin. Code §§ 371.1703(b)(3) and (5).
371.1617(a)(1)(A)-(C).

9. While Administrative Law Judge Kilgore found no statutory authority to impose a
payment hold against HFD, she found that HHSC had promulgated a rule that “broadly
authorizes the OIG to impose a payment hold on payments of future claims submitted for
reimbursement after it is determined that prima facie evidence exists of any of various non-
fraudulent violations.”® That rule was found at 1 Tex. Admin. Code § 371.1703(b)(5).’ Judge

Kilgore issued these applicable Findings and Conclusions:

' See Appendix Exhibit 1, Proposal for Decision, Finding of Fact 35, and Conclusion of Law 10.
* See Appendix Exhibit 1, Proposal for Decision, Page 30.
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VI. FINDINGS OF FACT

39.  Prima facie evidence exists that, as to approximately 9 percent of the HFD cases
reviewed, HFD: billed or caused claims to be submitted to the Medicaid program for
services or items that are not reimbursable by the Medicaid program; failed to comply
with the terms of the Medicaid program provider agreement; and failed to comply with a
Medicaid program procedure manual.

VII. CONCLUSIONS OF LAW

11.  HHSC-OIG has authority to maintain a payment hold against HFD based on prima facie
evidence of: billing or causing claims to be submitted to the Medicaid program for
services or items that are not reimbursable by the Medicaid program; failing to comply
with the terms of the Medicaid program provider agreement; and failing to comply with a
Medicaid program procedure manual. 1 Tex. Admin. Code §§ 371. 1703(b)(5),
371.1617(1)(K), (5)(A) and (G).

10. On October 10, 2012, the HHSC issued a final order adopting the Proposal for Decision
in full, without making any changes.* The order became final on February 6, 2013.> Therefore,
the final order found that HHSC did not have any authority to withhold 100% of HFD funds, but
did have the authority to withhold 9% of HFD funds due to a credible allegation of a program
violation.

11. On October 14, 2012, HHSC repealed Rule 371.1703 (2005), but replaced it with Rule
371.1709 (2012).° In the preamble to new rule, the HHSC made clear that it intended “that a
program violation committed before the effective date of the adopted rules be governed by the
prior rules and provisions ... that were in effect when the program violation was committed, and
that the repealed provisions ... continue in effect for this purpose.” Thus, the new rule effectively
does the same thing as the old rule; namely, it permits the OIG to institute a payment hold
against a Medicaid provider for any alleged program violation. HFD challenges both of these

rules.

? See Appendix Exhibit 2, 1 TAC § 371.1703 (2005).
* See Appendix Exhibit 3, October 10, 2012 Final Order of Judge Fekety
> See Appendix Exhibit 4, January 7, 2013 Order of Judge Fekety
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12. One part of Rule 371.1709 (2012) is particularly noteworthy. 371.1709(e)(2) permits the
HHSC to retain fund that have been withheld, even if a subsequent payment hold hearing finds
that the payment hold was not supported by law or fact. HFD challenges this subpart of Rule
371.1709 (2012) independent of its challenge to the HHSC’s authority to impose a payment hold
for any alleged program violation.”

13.  Despite the Rule’s preamble stating that the rule is intended to apply only prospectively,
the HHSC and OIG have refused to release to HFD any funds that accumulated during the
September 2011- February 2013 payment hold.

ARGUMENT AND AUTHORITIES

HFD has standing to bring this rule challenge.

14. “Section 2001.038 of the APA waives sovereign immunity to the extent of creating a
cause of action for declaratory relief regarding the ‘validity’ or ‘applicability’ of a ‘rule’ if ‘it is
alleged that the rule or its threatened application interferes with or impairs, or threatens to

299

interfere with or impair, a legal right or privilege of the plaintiff.”” Sw. Pharmacy Solutions, Inc.
v. Texas Health & Human Services Com'n, 03-11-00802-CV, 2013 WL 3336868 (Tex. App.—
Austin June 27, 2013, no. pet. h.) citing TEX. GOV'T CODE § 2001.038 and EI Paso Hosp. Dist. v.
Texas Health & Human Servs. Comm'n, 247 S.W.3d 709, 714 (Tex. 2008); Texas Dep't of

Transp. v. Sunset Transp., Inc., 357 S.W.3d 691, 700 (Tex.App.—Austin 2011, no pet.).

® See Appendix Exhibit 5, 1 TAC § 371.1709 and highlighted commentary to same.

" HFD has sought mandamus relief against HHSC in a separate civil action styled Cause No. D-1-GN-13-001557;
Harlingen Family Dentistry, P.C., v. Dr. Kyle Janek, Executive Commissioner of Texas Health and Human Services
Commission, and Doug Wilson, Inspector General, for the Office of the Inspector General in the 353rd Judicial
District Travis County, Texas. That case does not challenge Rule 371.1709(e)(2) (2012), although the HHSC’s
position in that case is effectively an attempt to apply the rule to the underlying SOAH case and final order.
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15. Here, HFD challenges the validity and applicability of the HHSC Rules at 1 TAC
§ 371.1703(b)(5) and (b)(6) (2005), and their current replacements at 1 TAC 371.1709(a)(2),
(a)(3), (a)(4) and (e)(2) (2012). Rules 371.1703(b)(5) and (b)(6) (2005)
16. In Sw. Pharmacy Solutions, the Third Court of Appeal recently restated the well-accepted
test for standing in a rule challenge:

The general test for standing is whether there is a real controversy between the

parties that will actually be determined by the judicial determination sought.

Texas Ass’n of Bus. v. Texas Air Control Bd., 852 S.W.2d 440, 443-45 (Tex.

1993); City of Waco v. Texas Comm’n on Envtl. Quality, 346 S.W.3d 781, 801

(Tex. App.—Austin 2011, pet. granted). A justiciable interest with regard to a

statute or rule requires “some actual or threatened restriction” under the statute or

rule. See Brantley v. Texas Youth Comm’n, 365 S.W.3d 89, 102 (Tex. App.—

Austin 2011, no pet.) (citing Texas Workers Comp. Comm’n v. Garcia, 893

S.W.2d 504, 517—-18 (Tex. 1995)).
17. The facts above reveal that HHSC has applied Rules 371.1703(b)(5) and (b)(6) (2005) to
HFD in its payment hold hearing. As shown above, Rule 371.1703(b)(5) (2005) has been applied
to HFD, and that old rule will continue to be applied to HFD with regard to the final order as
well as any future investigation into HFD’s pre-2012 Medicaid orthodontic billings. Likewise,
Rule 371.1709(a)(2), (a)(3), (a)(4) and (e)(2) (2012) are the new rules under which OIG would
impose a future payment hold against HFD. In addition, HHSC appears to be applying Rule
371.1709(e)(2) (2012), in that the HHSC refuses to release funds that were withheld and
accumulated between September 2011 and February 2013.® Thus, HFD challenges these rules
because they interfere with and impair its legal rights, including receiving payment for services

rendered as contemplated by Texas Government Code § 531.102(g)(2) and Human Resources

Code § 32.0291(b).

¥ Id. The application of that rule can be seen in the facts underlying the mandamus case filed by HFD against the
HHSC Executive Director and OIG Inspector General.
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HHSC’s and OIG’s general regulatory authority is limited.

18. HHSC is a creature of the Legislature and has no inherent authority. Texas Dept. of
Human Services v. Christian Care Centers, Inc., 826 S.W.2d 715, 719 (Tex. App.—Austin 1992,
writ denied); see Public Util. Comm'n v. GTE-SW Corp., 901 S.W.2d 401, 407 (Tex. 1995); see
also El Paso Hosp. Dist. v. Texas Health and Human Services Com'n, 247 S.W.3d 709 (Tex.
2008). HHSC “has only those powers that the Legislature expressly confers upon it” and “any
implied powers that are necessary to carry out the express responsibilities given to it by the
Legislature.” See Public Util. Comm'n v. City Pub. Serv. Bd., 53 S.W.3d 310, 316 (Tex. 2001);
Christian Care, 826 S.W.2d at 719. “It is not enough that the power claimed by the [agency] be
reasonably useful to the [agency] in discharging its duties; the power must be either expressly
conferred or necessarily implied by statute.” Anadarko E & P Company, L.P. v. Railroad Com'n
of Texas, Not Reported in S.W.3d, 2009 WL 47112 *4 (Tex.App.—Austin 2009, no pet.) (memo
op.). HHSC may not “exercise what is effectively a new power, or a power contradictory to the
statute, on the theory that such a power is expedient for administrative purposes.” See Public
Util. Comm'n v. City Pub. Serv. Bd., 53 S.W.3d 310, 316 (Tex. 2001). Whenever the legislature
delegates some rule-making authority to an administrative agency, as it has to HHSC, by
implication it intends for the agency to have whatever powers are reasonably necessary to fulfill
its express duties and functions; however, any administrative rule which exceeds the authority
delegated to the agency is void. Texas Orthopaedic Ass 'n v. Texas State Board of Podiatric
Medical Examiners, 254 S.W.3d 714, 722 (Tex.App.—Austin 2008, pet. denied); See Perry
Homes v. Strayhorn, 108 S.W.3d 444, 448 (Tex.App.—Austin 2003, no pet.); see, e.g., El Paso
Hosp. Dist. v. Texas Health and Human Services Com'n, 247 S.W.3d 709; Christian Care, 826

S.W.2d 715.
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19. States are not required to participate in the Medicaid program. If they choose to do so,
they must submit a state plan. Once a state plan is approved by the Secretary of Health and
Human Services, the state is responsible for operating the program to conform with the federal
guidelines. 42 U.S.C. § 1396; El Paso Hosp. Dist. v. Texas Health and Human Services Com'n,
247 S.W.3d at 712. The federal program provides for temporary holds only when reliable
evidence of fraud or willful misrepresentation exists.”

The statutory authority to impose a payment hold is limited and narrowly tailored.

20. The Texas Legislature has been explicit about the circumstances that will justify a
payment hold. The Legislature has given HHSC and the OIG the power to impose a payment
hold pursuant to two statutes: the Human Resources Code § 32.0291(b) (HHSC authority),10
Texas Government Code § 531.102(g)(2) (OIG authority),ll and, indirectly, by reference in state
law to 42 C.F.R. §§455.23 and 455.2." The hold in this case was implemented by the OIG.

Texas Government Code § 531.102(g)(2) * gives the OIG authority, stating:

(2) In addition to other instances authorized under state or federal law, the office shall

impose without prior notice a hold on payment of claims for reimbursement submitted by
a provider to compel production of records, when requested by the state's Medicaid fraud
control unit, or on receipt of reliable evidence that the circumstances giving rise to the
hold on payment involve fraud or wilful misrepresentation under the state Medicaid
program in accordance with 42 C.F.R. Section 455.23, as applicable. The office must
notify the provider of the hold on payment in accordance with 42 C.F.R. Section
455.23(b).

(emphasis added). Similarly, Human Resources Code § 32.0291(b) confers authority on the

HHSC to implement a hold in this manner: “the department may impose a postpayment hold on

? See Appendix Exhibit 6, 42 C.F.R. §§ 455.23, 455.2.

19 See Appendix Exhibit 7, Human Resources Code § 32.0291.
" See Appendix Exhibit 8, Texas Government Code § 531.102.
12 See Appendix Exhibit 6, 42 C.F.R. §§ 455.23, 455.2.

" See Appendix Exhibit 8, Texas Government Code § 531.102.
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payment of future claims submitted by a provider if the department has reliable evidence that the
provider has committed fraud or wilful misrepresentation regarding a claim for reimbursement
under the medical assistance program.” (emphasis added)

21. There is no other statutory authority for issuing a payment hold against a provider.

HHSC Rules § 371.1703(b)(5) and (b)(6) (2005), and its replacement § 371.1709(a)(2),
(a)(3), (a)(4) (2012), allow “any alleged violation” to permit a payment hold.

22. HFD adopts paragraphs 1-21, above, in support of Petitioner’s request for a declaratory
judgment that HHSC rules § 371.1703(b)(5) and (b)(6) (2005) and § 371.1709(a)(2), (a)(3), and
(a)(4) (2012) are invalid because they are in excess of the HHSC and OIG authority. Both rules
gut the Texas Legislature’s exclusive statutory bases for imposing a payment hold. Neither the
new rule nor the old rule is limited to the statutory circumstances. Both rules permit the HHSC
to impose a payment hold for any alleged reason.

23.  HHSC rule § 371.1703(b) (2005)'* expands the OIG’s authority to impose a payment
hold, stating:

(b) Payment Hold. A payment hold on payments of future claims submitted for
reimbursement will be imposed, without prior notice, after it is determined that prima
facie evidence exists to support the payment hold. ... The instances in which a payment
hold may be imposed without prior notice are:

(1) to compel production of records;

(2) when requested by the Attorney General’s Medicaid Fraud Control Unit, as
applicable;

(3) in the instance of fraud or willful misrepresentation;

(4) when the U.S. Health and Human Services imposes a payment hold (suspension
of payments) against the provider for Medicare violations and that provider or person is
also a provider in the Medicaid program;

(5) for any reasons specified in §§371.1609, 371.1617, 371.1621 of this subchapter,
or any other provisions delineated in these rules; or

(6) for any other reason specified by statute or regulation.

HFD does not dispute the authority to implement a payment hold under subsection (1) to compel

the production of records. Nor does HFD dispute that subsection (3) authorizes a pre-hearing
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hold, or if fraud or willful misrepresentation are the basis for action by the Attorney General’s
Medicaid Fraud Control Unit or by the U.S. Department of Health and Human Services,
respectively, under subsections (2) and (4). At issue here is the inclusion of subsections (5) and
(6) in the rule, on its face and as applied to HFD."

24, With respect to Rule 371.1703(b)(5)’s reference to other rules, there is a non-exclusive

list of over 50_non-fraudulent program violations enumerated in § 371.1617 (2005). HFD does

not dispute that the listed violations might constitute program violations for which the HHSC or
OIG could take action against a Medicaid provider. However, the non-exclusive list of examples
in § 371.1617 (2005) includes harmless and non-intentional “program violations” that pale in
comparison to the three exclusive bases expressed by the Texas Legislature for imposing such a
severe pre-hearing sanction.

25. Section 371.1703(b)(5) sets an “any alleged violation” threshold for the OIG. According
to the HHSC and OIG, any allegation of a single program violation, from an allegation that a
provider accidentally billed for something that is not reimburseable,'® to an unintentional and
harmless marketing violation,'” to an allegation that a provider received any administrative
sanction from their licensing Board for something totally unrelated to Medicaid,'® is considered
sufficient to impose a pre-payment hold under the rule. That is unreasonable and in excess of the

HHSC’s and OIG’s authority.

1 See Appendix Exhibit 2, 1 TAC § § 371.1703 (2005) and § 371.1617 (2005).

'3 For the sake of simplicity, the petition will simply address the old rule. The new rule, § 371.1709 (2012), mirrors
the old rule. Old rule § 371.1703(b)(5) (2005) corresponds to new rule § 371.1709(a)(2); Old rule § 371.1703(b)(6)
(2005) corresponds to new rule § 371.1709(a)(4); New rule § 371.1709(a)(3) is entirely new and appears to expand
payment holds to providers who are affiliated with a person who commits a program violation.

1 See Appendix Exhibit 2, 1 TAC § 371.1617(1)(K) (2005).

7 See Appendix Exhibit 2, 1 TAC § 371.1617(5)(0) (2005).

'8 See Appendix Exhibit 2, 1 TAC § 371.1617(8)(B) (2005).
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No express authority for § 371.1703(b)(5) or (6).

26. There is no express statutory authority for § 371.1703(b)(5) or (b)(6). It is the cardinal
law in Texas that a court construes a statute, “first, by looking to the plain and common meaning
of the statute's words.” Liberty Mut. Ins. Co. v. Garrison Contractors, 966 S.W.2d 482, 484
(Tex. 1998). “If the meaning of the statutory language is unambiguous, [the court] adopt[s], with
few exceptions, the interpretation supported by the plain meaning of the provision's words and
terms.” Fitzgerald v. Advanced Spine Fixation Systems, Inc., 996 S.W.2d 864, 865 (Tex. 1999).
When the text is clear, the text is determinative of legislative intent. Entergy Gulf States, Inc. v.
Summers, 282 S.W.3d 433, 437 (Tex. 2009).

217. As indicated above, in paragraph 20, the Legislature expressly set out the justification for
imposing a pre-hearing payment hold in two places: Human Resources Code §
32.0291(b)(HHSC authority), Texas Government Code § 531.102(g)(2)(OIG authority), and,
indirectly, by reference in state law, to 42 C.F.R. §§455.23 and 455.2. Neither the HHSC nor the
OIG are authorized under state or federal law to impose a hold for any other reason. None of
those statutes support the idea that “any allegation of a program violation” would support a pre-
hearing payment hold. In fact, Texas Government Code Chapter 531 expressly gives HHSC
rulemaking authority in over 30 different programs, but not in the area of pre-payment holds. In
summary, the Texas Legislature did not grant HHSC the authority to redefine the standard for
implementing payment holds.

No implied authority for § 371.1703(b)(S) or (6).

28. It should be undisputed that the rule greatly expands the OIG’s authority to issue payment

holds. After all, Human Resources Code § 32.0291(b), Texas Government Code § 531.102(g)(2),
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and 42 C.F.R. 455.23 and 455.2 set out only 4 bases for a payment hold."” And for good
reason—a prehearing deprivation of property implicates Constitutional due process protections.
See United States v. James Daniel Good Real Prop., 510 U.S. 43, 51, 114 S. Ct. 492, 500, 126 L.
Ed. 2d 490 (1993); Fuentes v. Shevin, 407 U.S. 67, 92 S.Ct. 1983, 32 L.Ed.2d 556 (1972). In
contrast to the 4 narrow statutory justifications, the HHSC rule creates and delegates to the OIG
a power that even the HHSC does not have, namely, the authority to levy a payment hold for any
of the 50 different Medicaid “program violations” listed in section 371.1617 and for “any other
provisions delineated in these rules” or “for any other reason specified by statute or regulation.*
It is difficult to contemplate how the standard could be more expansive.

29.  “One of the key determinants of whether a rule is within an agency's implied authority is
whether the rule harmonizes with the purpose of the agency's governing statute, in all of its
provisions.” See Christian Care, 826 S.W.2d 715, 721 (citing Gerst v. Oak Cliff Sav. & Loan
Ass'n, 432 S.W.2d 702, 706 (Tex. 1968); see also State Bd. of Ins. v. Deffebach, 631 S.W.2d 794,
798 (Tex.App.1982, writ ref'd n.r.e.); Jefco, Inc. v. Lewis, 520 S.W.2d 915, 921
(Tex.Civ.App.1975, writ ref'd n.r.e.)). The Christian Care court concluded that it would be
inconsistent with the overall purposes of the Medical Assistance statute (which assures quality
nursing services to Medicaid qualified patients) to give the state the authority to withhold funds
permanently, merely for failure to file updated records timely. Here, the Texas Legislature

expressed several legitimate and grave bases, and required the high evidentiary standard of

“fraud or willful misrepresentation,” as a prerequisite for imposing the Draconian “remedy” of a

pre-hearing payment hold. Like the HHSC rule that was struck down in the Christian Care case,

1 Three of those bases are found in Government Code 531 .102(g)(2), the fourth is found in Human Resources Code
32.0291(b). Human Resources Code 32.0291(c) expressly requires that the payment hold be discontinued if a prima
facie showing of fraud or willful misrepresentation is not proven.

%0 Rule 371.1617 provides over 50 different types of program violations.
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HHSC § 371.1703(b)(5) and (6) are inconsistent with the referenced statutes, as well as the
overall purpose of the Texas Medicaid program, because the rules change “fraud or wilful
misrepresentation” to “any alleged program violation.”

30. Here, it is important to realize that the Legislature expressly gave the HHSC rulemaking
authority on two separate issues in § 531.102—but NOT on matters of payment holds. By
specifically directing the HHSC to promulgate rules on two matters associated with payment
holds, but refusing to grant the HHSC the authority to expand or redefine the grounds for
imposing a payment hold, it follows that the Legislature did not imply the authority to expand
the reasons for imposing such a hold.

31. In the first grant of authority, § 531.102(e) requires the HHSC to work with the OIG to
create regulatory criteria to would require the OIG to open an investigation. It stands to reason
that the Legislature wanted those rules to form a framework upon which the OIG could gather
evidence to support a payment hold. However, the Legislature narrowly tailored the rulemaking
authority to permit the HHSC to “set specific claims criteria that, when met, require the office
[the OIG] to begin an investigation.” Certainly if the Legislature wanted to allow the HHSC or
OIG to redefine the standards for imposing a payment hold, they could have done it here. But
they did not.

32. The second grant of authority in § 531.102 is even stronger evidence of the Legislature’s
intent to set the exclusive bases for imposing payment holds. That authority is found in the very
same section that addresses when a payment hold is appropriate: § 531.102(g). Section
531.102(g)(2) is the section that defines the limited grounds for imposing a payment hold;
§ 531.102(g)(4) expressly requires the HHSC to promulgate rules to informally resolve payment

holds that are levied under (g)(2). Again, the Legislature’s specific grant of rulemaking authority

Harlingen Family Dentistry’s Petition for Declaratory Judgment
Page 13 of 21



is limited to circumstances that arise exclusively under the limited payment hold grounds set out
in (g)(2). If the Legislature had intended to permit additional grounds for instituting a payment
hold, they certainly would have intended that those added bases should also be subject to an
expedited payment hold hearing and an informal resolution process. The Legislature’s failure to
address expedited hearings and informal resolution for any other type of payment hold indicates
that it never intended for there to be “other types of payment holds,” and therefore intended the
reasons in (g)(2) to be exclusive.
33. Finally, section 531.102’s treatment of the Medicaid Fraud Control Unit is the most
compelling evidence of the Legislature’s intent to confine payment holds to the reasons
expressed in (g)(2). Section 531.102(g)(5) states:
(5) The office shall, in consultation with the state's Medicaid fraud control unit, establish
guidelines under which holds on payment or program exclusions:
(A) may permissively be imposed on a provider; or
(B) shall automatically be imposed on a provider.
(emphasis added). The Legislature’s use of the term “guidelines” rather than “rules” is
dispositive on the question of whether the HHSC or the OIG can change the standard for

imposing a payment hold. The Medicaid Fraud Control Unit (hereinafter MFCU) is a division of

the Attorney General’s office; it “conducts criminal investigations of Medicaid providers who

521

are suspected of cheating the Medicaid program.”” (emphasis added). Section 531.102(g)(2)

expressly permits the HHSC to impose a payment hold “when requested by the state’s Medicaid

fraud control unit.”??

Thus, it is the MFCU that has the power to impose a payment hold. The
“guidelines” referenced in § 531.102(g)(5) are criminal bases which the MFCU, in consultation
with the OIG, believe support a decision by the MFCU to request a payment hold. This

interpretation harmonizes with (g)(2), which permits the MFCU to request a payment hold, but

2 hitps://www.oag.state.tx.us/forms/mfcu/
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provides no standards for such a hold. The “guidelines” mentioned in (g)(5) are clearly intended
to prevent a standardless and unconstitutional delegation of authority to MFCU. Most
importantly, (g)(5) makes it clear that the Legislature did NOT grant authority for either the
HHSC or OIG to redefine or expand what allegations could support a payment hold.
34. The challenged rules in this case make no reference to MFCU; instead the HHSC rules
manufacture and grant to the OIG the wholesale ability to implement a payment hold regardless
of MFCU’s interest in a provider. Section 531.102(g)(5) stands for the exact opposite of that
OIG power grab. Section 531.102(g)(5) expressly requires the OIG to consult with an entity who
has the power to institute a payment hold—MFCU. The purpose of that consultation is to
establish guidelines, not rules. By doing so, that section places the power to levy a payment hold
under those “guidelines” only in the hands of the MFCU, not the OIG. Stated differently, if any
division of the government has the ability to impose a payment hold for circumstances other than
those listed in (g)(2), it is only MFCU, who is responsible for criminal investigations.
35. The well-settled rule of statutory construction expressio unis est exclusion alterius
prevents HHSC and the OIG from assuming any authority to set the lower, “any alleged
violation,” standard for imposing payment holds. This venerable doctrine holds that when the
Legislature expressly mentions a particular type of person, thing, consequence or class, the
section must be read as excluding all other things of a similar type. See Bryan v. Sundberg, 5
Tex. 418, 422-423 (1849); Johnson v. Second Injury Fund, 688 S.W.2d 107, 108-109 (Tex.
1985); Dallas Merchants and Concessionaire’s Ass’n v. City of Dallas, 852 S.W.2d 489, 493
(Tex. 1993). The Supreme Court has interpreted the maxim:

“[W]hen the Legislature have undertaken to enumerate what shall be received, the

enumeration must, we think, be taken to include all that was intended, and consequently
to exclude all that is not included in the enumeration .... ‘And where a statute limits a

2 See Appendix Exhibit 8, Texas Government Code § 531.102(g)(2).
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thing to be done in a particular form it includes in itself a negative, viz, that it shall not
be done otherwise.’”

Johnson, 688 S.W.2d at 109. (quoting Bryan v. Sundberg, 5 Tex. At 422-423) (emphasis added).
36. Applying the principle in this case, it follows that by specifying four bases for permitting
a prepayment hold, the Legislature rejected the idea that the OIG could impose a payment hold
for “any alleged reason.” See Meritor Automotive, Inc. v. Ruan Leasing Co., 44 S.W.3d 86, 90
(Tex. 2001) (Where the Legislature has used a term in one section of a statute and excluded it in
another, court will not imply the term where it has been excluded.); Fireman's Fund County Mut.
Ins. Co. v. Hidi, 13 S:W.3d 767, 769 (Tex. 2000) (When the legislature has employed a term in
one section of a statute and excluded it in another, Supreme Court presumes that the legislature
had a reason for excluding it.); Smith v. Baldwin, 611 S.W.2d 611 (Tex. 1980) (Where the
Legislature used the term “knowingly” and “fraudulently” in some sections but not in others,
court found the Legislature could readily have imposed an intent requirement but did not do so.);
Lenhard v. Butler, 745 S.W.2d 101, 105-106 (Tex.App.—Fort Worth 1988, no pet.) (inclusion of
certain professionals in the definition of “health care providers” in former Art. 45901 §1.03(a)(3)
excludes all others not listed).

37. Courts must presume not only that every phrase and expression in a statute was chosen
deliberately, but also that every phrase or expression excluded was left out on purpose. USA
Waste Services of Houston, Inc. v. Strayhorn, 150 S.W.3d 491, 494 (Tex.App.—Austin 2004,
pet. denied). “[T]he statute must be construed as it is written by the legislature; it cannot be
added to by courts; nor is it the duty of the courts to supply omissions in a law or to question the
wisdom thereof. The courts, having no legislative powers, may not enlarge or alter the plain
meaning of statutory language. Wording in statutes is to be given its literal interpretation when

that wording is clearly unambiguous.” State ex rel. Vance v. Hatten, 600 S.W.2d 828, 830
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(Tex.Crim.App.1980). The sanctity of the actual language of Government Code 531.102(g)(2)
and Human Resources Code 32.0291(b) cannot be overstated, especially when the court
considers that those statutes deal with the Constitutionally-perilous problem of pre-hearing
deprivation of property. Rule 371.1703(b)(5) and (b)(6) (2005) are inconsistent with the narrow
strictures set out in statute, and are therefore invalid.?
38. HHSC’s § 371.1703(b)(5) and (b)(6) create an exception so large that it swallows the
statutory bases created by the Legislature.  Government Code section 531.102(g)(2)
demonstrates that the Legislature knew which provider violations are serious enough to warrant a
payment hold; certainly the narrow clarity of those sections prevents any assertion that they are
ambiguous. “If a statute is unambiguous, rules of construction or other extrinsic aids cannot be
used to create ambiguity.” Fitzgerald, 996 S.W.2d at 865-66. The Fitzgerald court explained:
When the purpose of a legislative enactment is obvious from the language of the law
itself, there is nothing left to construction. In such case it is vain to ask the courts to
attempt to liberate an invisible spirit, supposed to live concealed within the body of the
law.
Id. at 866 (quoting Dodson v. Bunton, 81 Tex. 655, 17 S.W. 507, 508 (Tex. 1891)). Here, HHSC
has conjured the regulatory power to permit the OIG to impose a payment hold for any allegation
of wrongdoing, however minor or involuntary or harmless. The rules expand HHSC’s authority
far beyond what is permitted in Government Code 531.102(g)(2) and Human Resources Code
32.0291(b).
39. Protecting the integrity of the Medicaid system is important. But HHSC has no authority
to create new powers in the name of administrative expediency or usefulness. See Public Util.

Comm'n v. City Pub. Serv. Bd., 53 S'W.3d 310, 316 (Tex. 2001); Anadarko E & P Company,

L.P. v. Railroad Com'n of Texas, Not Reported in S.W.3d, 2009 WL 47112 *4 (Tex.App.—

* The new rule at § 371.1709(a)(2), (a)(3), (a)(4) and (e)(2) (2012) is invalid for the same reason.
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Austin 2009, no pet.) (memo op.). “It matters not what someone thinks the text may have meant
to say or now hopes or wishes it said. To look beyond the plain language risks usurping
authorship in the name of interpretation.” Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433,
445 (Tex. 2009) (J. Hecht, concurring)24.

40.  The Legislature understood that payment holds are Draconian and potentially devastating
actions, both to Medicaid providers and their patients. Certainly the Legislature’s expression of 4
narrow circumstances, along with the express directive that a hold shall be lifted if HHSC cannot
show a prima facie case of fraud or willful rnisrepresentation,25 should be read to mean that the
Legislature intended those circumstances to be exclusive. Even though HHSC may wish that
Texas statutes permitted it to create additional bases for payment holds, the HHSC cannot read
Texas law to permit it to impose an “any allegation of a violation,” standard for imposing
payment holds. The HHSC, like this Court, must follow the words of the Texas Supreme Court:
“We must construe this statute according to what it says, not according to what we think it
should have said.” City of San Antonio v. Hartman, 201 S.W.3d 667, 673 (Tex. 2006); Huckabay
v. Irving Hosp. Authority, 879 S.W.2d 64, 65 (Tex.App.—Dallas 1993, writ dism’d) (The court’s
duty is to interpret the language of statutes as they are written; not engage in speculation as to

what the legislature intended).

** Justice Hecht’s concurrence highlights the court’s storied hesitance to depart from the plain language of a statute,
as far back as the 1920 case of Simmons v. Arnim, 110 Tex. 309, 220 S.W. 66, 70 (1920): “Courts must take statutes
as they find them. More than that, they should be willing to take them as they find them. They should search out
carefully the intendment of a statute, giving full effect to all of its terms. But they must find its intent in its language,
and not elsewhere. They are not the law-making body. They are not responsible for omissions in legislation. They
are responsible for a true and fair interpretation of the written law. It must be an interpretation which expresses only
the will of the makers of the law, not forced nor strained, but simply such as the words of the law in their plain sense
fairly sanction and will clearly sustain.”, quoted in St. Luke's Episcopal Hosp. v. Agbor, 952 S.W.2d 503, 505
(Tex.1997), RepublicBank Dallas, N.A. v. Interkal, Inc., 691 S.W.2d 605, 607 (Tex.1985), and Texas Highway
Comm'n v. El Paso Bldg. & Constr. Trades Council, 149 Tex. 457, 234 S.W.2d 857, 863 (1950); Fleming Foods of
Texas, Inc. v. Rylander, 6 S.W.3d 278, 284 (Tex.1999).

> That provision is found in Human Resources Code § 32.0291(c).
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41. For all of these reasons, the Court must invalidate rules 371.1703(b)(5) and (6) (2005)
and 371.1709(a)(2), (a)(3), and (a)(4) (2012).

Retention of funds following a payment hold hearing is a violation of due process.

42. Rule 371.1709(e)(2) (2012) permits the OIG to retain funds accumulated during a
payment hold, even if a subsequent hearing determines that the OIG had no authority to
implement the hold in the first place. As explained above, the rule lacks statutory authority;
moreover, it is also Constitutionally infirm.

43. Once the OIG places a provider under a payment hold, funds that would normally be paid
to the provider are held by the OIG pending an expedited administrative hearing on the propriety
of the payment hold. That expedited hearing is mandated pursuant to Texas Government Code
section 531.102(g)(3), and it requires the OIG to prove a prima facie case to support its
justification for the payment hold.

44. If the OIG is unable to prove a prima facie case to justify the payment hold, the
administrative law judge may require that the payment hold be reduced or lifted entirely. That
was the case with HFD; the ALJ found that the OIG had not proven a prima facie case of fraud
or willful misrepresentation.

45. Nevertheless, rule 371.1709(e)(2) permits the OIG to withhold any funds accumulated
under the payment hold even after an administrative court has found that the payment hold was
improper. Certainly, a state agency’s post-hearing deprivation of property is Constitutionally
infirm if it prevents doctors from recovering property that has been found to have been taken
without legal and factual authority. Again, that was the case with HFD; the HHSC and the OIG

have refused to return funds that were accumulated prior to the payment hold hearing, even after

Harlingen Family Dentistry’s Petition for Declaratory Judgment
Page 19 of 21



the HHSC issued a final order stating that there was no basis to withhold funds at the 100%
payment hold level that was imposed on HFD from September 2011 through February 2013.
46. For this reason, the Court must invalidate rule 371.1709(e)(2) (2012) because it violates
the statutory and constitutional rights under article I, section 13 (due process), section 17 (taking
of property), and section 19 (due process) of the Texas Constitution.
Request for Relief

Declaratory Judgment
47. HFD adopts and incorporate the preceding paragraphs 1-46 above and the attached
Exhibits and Affidavits, which affidavits are incorporated herein by reference as if set out fully
herein, in support of its request for a declaratory judgment that HHSC § 371.1703(b)(5) and
(b)(6) (2005), and its replacement § 371.1709 (a)(2), (a)(3), and (a)(4) (2012) are invalid rules. If
the court finds that the rules are invalid, HFD seeks an order requiring the OIG to release all
HFD funds withheld pursuant to those rules unless and until the OIG can allege and prove a
property statutory basis to impose a payment hold on HFD.

Motion for Transfer to the Third Court of Appeals
48. This suit is brought pursuant to Texas Government Code § 2001.038. That statute
permits this court to transfer the matter directly to the Third Court of Appeals if this court finds
that it is in the public interest to do so and the case would ordinarily be appealed. The rules at
issue in this case affect all Medicaid providers in Texas. Currently, there are 133,600 Medicaid
providers in Texas, and at least 103 of those providers are currently under a payment hold. A
declaratory judgment regarding the authority of the OIG to implement a payment hold is

certainly in the public interest.
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PRAYER
For these reasons, Petitioner Harlingen Family Dentistry prays that this Court:
a) Issue a declaratory judgment that HHSC Rules at 1 TAC § 371.1703(b)(5) and (b)(6)
(2005), and its replacement Rule 371.1709(a)(2), (a)(3), (a)(4) and (e)(2) (2012), are

invalid rules,

b) and for such other relief, at law and in equity, to which Petitioner shows itself to be

entitled.

Respectfully submitted,

JasOn Ray | —
Stzq)e Bar No. 24000511

Riggs Aleshire & Ray, P.C.

700 Lavaca Street, Suite 920

Austin, Texas 78701

512 457-9806 Phone

512 457-9066 Facsimile

Attorney for Harlingen Family Dentistry
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PROPOSAL FOR DECISION

Harlingen Family Dentistry (HFD) appeals the decision of the staff (Staff) of the Texas
Health and Human Services Commission, Office of Inspector General (HHSC-OIG) to place a
payment hold of 40 percent on HFD’s Medicaid billing. The hold is based primarily on Staff’s
allegation that HFD submitted information to Medicaid involving fraud or willful
misrepresentation in connection with reimbursement for orthodontic services. Staff also asserts,
in the alternative, that HFD is subject to a payment hold based on evidence of non-fraudulent
billing for services that are not reimbursable. This Proposal for Decision determines that the
evidence supports the maintenance of a payment hold against HFD, not for fraud or
misrepresentation, but based on billing for unreimbursable services. The ALJ recommends that

the payment hold be reduced to 4 percent of HFD’s Medicaid billing.

I. PROCEDURAL HISTORY, NOTICE & JURISDICTION

There are no issues of notice or jurisdiction in this proceeding. Therefore, these matters
are addressed in the Findings of Fact and Conclusions of Law without further discussion here.
The hearing was held April 24-25, 2012, before Administrative Law Judge (ALJ)
Shannon Kilgore at the offices of the State Office of Administrative Hearings (SOAH) in the
William P. Clements Building, 300 West 15th Street, Fourth Floor, Austin, Texas. HFD
appeared through its attorneys of record, J.A. Canales and Oscar Garcia. Staff was represented

by attorneys John Medlock and Corrie Alvarado. The record was left open until June 18, 2012,
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for the parties to file written closing arguments. The ALJ re-opened the record to require

additional briefing on a legal issue, and the record finally closed on July 12, 2012.

II. BACKGROUND

HHSC-OIG prosecutes fraud, waste, and abuse associated with the Texas Medicaid
program. Texas Medicaid Health Partnership (TMHP) was the contracted Texas Medicaid

claims administrator during the times in question in this case.

HFD, which is owned by Juan Villarreal, D.D.S., is a Texas Medicaid Provider, holding
Provider No. 0096471." At the times relevant to this case, HFD did a large volume of
orthodontia work billed to Medicaid.

Texas Medicaid policy provides that all orthodontic services for which Medicaid
coverage is sought must be preauthorized by TMHP.”> In making preauthorization decisions,
TMHP relies in part on a Handicapping Labio-lingual Deviation (HLD) score sheet to determine
whether orthodontic services are medically necessalry.3 The HLD score sheet is filled out by the
provider and submitted to TMHP with the prior authorization request, along with other materials
such as photographs and radiographs. The score sheet assigns a certain number of points for the
following observed conditions: cleft palate, severe traumatic deviations, overjet,4 overbite,
mandibular protrusion, open bite, ectopic eruption, anterior crowding, and labio-lingual sprea\d5

in millimeters (mm).

The annual Texas Medicaid Provider Procedures Manual (Manual) provides guidance to

providers about how to score their patients on the HLD sheet. The Manual states that a

' HFD’s Medicaid provider enrollment agreement is at Respondent’s Ex. R-I (DVD).

2 . . . .
Preauthorization is not a guarantee of reimbursement.

? A copy of the blank score sheet is attached to this Proposal for Decision as Appendix 1.

* “Overjet” is the way that the upper teeth protrude forward. Tr. at 211.

> The “labio-lingual spread” is the space between the teeth. Tr. at 187.
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minimum of 26 points on the HLD index is necessary to qualify for orthodontic care. Of

particular importance to this case are the following portions of the Manual’s instructions:

Ectopic Eruption. An unusual pattern of eruption, such as high labial cuspids or teeth
that are grossly out of the long axis of the alveolar ridge. Do not include (score) teeth
from an arch if that arch is to be counted in the following category of Anterior Crowding.
For e6ach arch, either the ectopic eruption or anterior crowding may be scored, but not
both.

Anterior Crowding. Anterior teeth that require extractions as a prerequisite to gain
adequate room to treat the case. If the arch expansion is to be implemented as an
alternative to extraction, provide an estimated number of appointments required to attain
adequate stabilization. Arch length insufficiency must exceed 3.5 mm to score for
crowding on any arch. Mild rotations that may react favorably to stripping or moderate
expansion procedures are not to be scored as crowding.

Providers should be conservative in scoring. Liberal scoring will not be helpful in the
evaluation and approval of the case. The case must be considered dysfunctional and have
a minimum of 26 points on the HLD index to qualify for any orthodontic care other than
cross-bite correction.

The intent of the program is to provide orthodontic care to clients with handicapping
malocclusion to improve function. Although aesthetics is an important part of self-
esteem, services that are primarily for aesthetics are not within the scope of benefits of
this program.’

In 2011, Staff conducted a data analysis of paid Medicaid claims in Texas and
determined that HFD was one of the top 25 providers in the state related to high utilization of
orthodontia billing. Staff opened fraud investigations against those top 25 providers, including

HFD.

® The “alveolar ridge” is the horseshoe-shaped ridge in the upper and lower jaw, over which the teeth erupt. Tr. at
179-180. A “high labial cuspid” has been described in the record as a cuspid, or “eye tooth,” that “erupts to the
cheek side or the lip side of the alveolar ridge,” or sometimes to the roof of the mouth, due to crowding, Tr. at 179
(Evans testimony), or as a tooth that erupts in the labial fold or the labial mucosa. Petitioner’s Ex. 8 at 5 (Franklin
testimony).

7 Respondent Ex. R-X at 68 (2007 Manual) (emphasis in original). The language of those instructions remained the
same in the 2008-2011 Manuals. Respondent Exs. R-Y through R-BB. As to ectopic eruption and anterior
crowding, the Manual further says to score the more serious condition. Respondent Ex. R-X at 68 (2007 Manual).
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An orthodontist retained by Staff, Charles Evans, D.D.S., reviewed the clinical records of
85 HFD patients for whom Medicaid prior authorization requests were filed with TMHP,
preauthorization was granted by TMHP, and reimbursement was paid, during the 2007 to 2011
time period. Dr. Evans concluded that in 84 of the 85 cases, the clinical records did not support

the scoring on the HLD score sheets submitted with the preauthorization requests.

As a result, on October 6, 2011, Staff placed a 40 percent payment hold on HFD’s
Medicaid reimbursement. This was based on an estimate that 40 percent of HFD’s total

Medicaid billing was for orthodontic (as opposed to other dentistry) services.®

On September 28, 2011, Staff referred HFD to the Medicaid Fraud Control Unit of the
Office of the Attorney General (MFCU).9 On March 5, 2012, MFCU certified that HFD (among

a number of providers) is still under investigation for fraud. 10

HFD requested a hearing concerning the 40 percent payment hold."' Whether the
payment hold must or may be continued pending the state’s investigation and any final resolution

of the alleged fraud and overpayment matter is the subject of this SOAH proceeding.

III. APPLICABLE LAW
A. Authorization for Payment Holds

Medicaid, as a federal program administered by the states, is governed by a combination

of federal and state laws.

¥ Respondent’s Ex. R-B. While the payment hold notice issued by HHSC-OIG stated that the agency was imposing
a “40% payment hold on payments of all future claims submitted to Texas Medicaid by Harlingen Family Dentistry
for reimbursement relating to orthodontic services,” id. (emphasis added), in fact the payment hold covers 40
percent of HFD’s total Medicaid reimbursement. Parties Agreed to Stipulations at 2; Respondent’s Ex. R-E; Tr. at
77.

’ Respondent’s Ex. R-VV.
' Respondent’s Ex. R-UU.
""" Respondent’s Ex. R-D.
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Three different Texas statutes bear on the issues in this case: Texas Government Code
chapter 531 (which governs the HHSC), Texas Human Resources Code chapter 32 (concerning
the medical assistance program generally), and Texas Human Resources Code chapter 36

(specifically addressing Medicaid fraud prevention).

Texas Government Code § 531.102(g)(2), effective September 1, 2011, mandates that
HHSC-OIG impose a hold on payment of claims for reimbursement submitted by a provider on
receipt of reliable evidence that the circumstances giving rise to the payment hold involve fraud
or willful misrepresentation under the state Medicaid program. This statute references the
United States’ Department of Health and Human Services’ regulation at 42 C.F.R. § 455.23,
which mandates a suspension of all Medicaid payments to a provider after the state Medicaid
agency determines that there is a credible allegation of fraud for which an investigation is
pending, unless the agency has good cause not to suspend payments (or to suspend payments

only in par'[).12

The federal regulation goes on to say that, if the state’s Medicaid fraud control unit
accepts a referral for investigation of the provider, the payment suspension may be continued
until such time as the investigation and any associated enforcement proceedings are completed.
Further, on a quarterly basis, the state must request a certification from the Medicaid fraud
control unit that the matter continues to be under investigation, “thus warranting continuation of

the suspension.”"”

“Credible allegation of fraud” is defined by federal rule as “an allegation, which has been
verified by the State, from any source,” including, for example, fraud hotline complaints, claims

data mining, and provider audits. Allegations are considered credible when they have indicia of

"2 The payment suspension is to last until the agency determines there is insufficient evidence of fraud, or legal

proceedings related to the alleged fraud are completed. 42 C.F.R. § 455.23(c).
42 CER. § 455.23(d)(3).
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reliability and the State Medicaid agency has reviewed all allegations, facts, and evidence

carefully and acts judiciously on a case-by-case basis."*

Texas Human Resources Code § 32.0291(b), in effect since 2003, states that,
notwithstanding any other law, HHSC may impose a hold on payment of future claims submitted
by a provider if there is reliable evidence that the provider has committed fraud or willful
misrepresentation regarding a claim for reimbursement under the medical assistance program.'’
Section 32.0291(c) provides that, in a SOAH hearing on a payment hold, HHSC must make a

prima facie showing that the evidence relied on in imposing the hold is relevant, credible, and

material to the issue of fraud or willful misrepresentation.

HHSC rules authorize the imposition of a payment hold against a provider, prior to the
completion of an investigation, based on “prima facie” evidence of fraud or willful
misrepresentation or of various other violations, including violations not rising to the level of
fraud, such as submitting claims for services that are not reimbursable or failing to comply with

the terms of the Medicaid program provider agreement.16

B. Definition of Fraud

The elements of fraud are determined by state law. 42 C.F.R. § 455.2. The relevant
definition(s) of fraud is that in effect at the time of the submission of the requests for

preauthorization at issue in this case.

Chapter 36 of the Texas Human Resources Code specifically governs Medicaid fraud
prevention. At all times relevant to this case, § 36.002(1) has provided that it is an unlawful act

to knowingly make or cause to be made a false statement or misrepresentation of a material fact

4 42 CF.R. § 455.2.

"> The statute refers to the “department,” which is defined as HHSC or an agency operating part of the medical

assistance program. Tex. Hum. Res. Code § 32.003(3).

161 Tex. Admin. Code §§ 371.1703(b)(3) and (5), 371.1617(a)(1)(A)-(C) and (K), (5)(A) and (G). The state rules
expressly cite to Title 42 of the Code of Federal Regulations as a governing authority. 1 Tex. Admin. Code
§ 371.1605.
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to permit a person to receive a benefit or payment under the Medicaid program that is not

authorized or that is greater than the benefit or payment that is authorized.

Further, at all times relevant to this case, “knowingly” means that the person has
knowledge of the information, acts with conscious indifference to the truth or falsity of the
information, or acts in reckless disregard of the truth or falsity of the information. Proof of the
person’s specific intent to commit an unlawful act under § 36.002 is not required to show that a

person acted “knowingly.”"”

In addition, at all times relevant to this case, Texas Government Code § 531.1011(1) has
defined “fraud” as an intentional deception or misrepresentation made by a person with the
knowledge that the deception could result in some unauthorized benefit to that person or some

other person, including any act that constitutes fraud under applicable federal or state law.

IV. EVIDENCE"

Staff offered multiple documents and the testimony of the following witnesses:

e Martin Porras, a Medicaid fraud investigator with HHSC-OIG;
e Brian Klozik, another Medicaid fraud investigator with HHSC-OIG; and

e Dr. Evans, Staff’s expert witness.

HFD also offered numerous documents, as well as the testimony of the following

witnesses:

e C. Van Nguyen, D.D.S., an orthodontist with HFD (by deposition);
e George Franklin, D.D.S., another orthodontist with HFD (by deposition);

17 Tex. Hum. Res. Code § 36.0011(b).

'8 The record in this case is voluminous. The ALJ only summarizes the evidence most directly relevant to the
Findings of Fact and Conclusions of Law in this Proposal for Decision, including some background information.
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e Vivian Teegardin, D.D.S., a general dentist who practices orthodontia with HFD
(by deposition);

e James Orr, D.D.S., HFD’s primary expert witness in this case;

e Juan Villarreal, D.D.S., the owner of HFD;

e Billy Ray Millwee, HHSC’s Deputy Executive Commissioner for Health
Services Operations, who serves as the state’s Medicaid director (by deposition);
and

e Linda Altenhoff, D.D.S., a dentist with the Texas Department of State Health
Services who serves as a consultant for HHSC on Medicaid dental policy (by

deposition).

A. Recent History of Texas Medicaid Orthodontia Prior Authorization Process

In 2007, the Texas Legislature increased Medicaid reimbursement rates for dental
services by 50 percent in an attempt to increase access to dental services for children, and
utilization increased accordingly.”” In 2008, HHSC audited TMHP and examined the
information dentists were submitting in support of their requests for prior authorization.”’
HHSC’s 2008 audit report recommended an increase in review by licensed dental professionals
of prior authorization requests for orthodontia services, so that TMPH personnel would not be in
the position of relying solely on the total HLD score reported by the provider.”’ Mr. Millwee,
the state’s present Medicaid director, suggested in his testimony that TMHP had been depending
on the score submitted, and perhaps providers had been exploiting the lack of rigorous review of
the underlying bases for preauthorization requests.”> TMHP responded to the audit’s
recommendation by saying that an increase in the use of dental professionals would require a

change in TMHP’s contract, which did not occur.*

Petitioner’s Ex. 10-A; Petitioner’s Ex. 10 at 28-29.
Petitioner’s Ex. 1.

Petitioner’s Ex. 1.

Petitioner’s Ex. 10 at 61.

Petitioner’s Ex. 1; Petitioner’s Ex. 10 at 49.
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Mr. Millwee testified that, when he assumed the role of Medicaid director in 2010, he
became concerned about the high level of orthodontia utilization. Then, in 2011, a news station
in Dallas ran a series of exposé-style reports about Medicaid billings related to orthodontia
services. The news reports prompted further scrutiny of orthodontia utilization, including

another audit of TMHP.?*

Recent changes to the orthodontia preauthorization process have been made. In the fall
of 2011, HHSC announced steps intended to “tighten the enforcement of Medicaid dental

policies.”

They included changes of personnel at TMHP (including the addition of dental
professional and other staff), a new requirement that full-cast dental molds must be submitted
with all requests for preauthorization for braces, and increased oversight of the preauthorization
review process.”> TMHP is no longer as directly involved in prior authorizations because there is

) 27
a new dental reimbursement model.

Further, the Manual’s definition of ectopic eruption was amended, effective January 1,

2012, to include the following sentence:

Ectopic eruption does not include teeth that are rotated or teeth that are leaning or
slanted especially when the enamel-gingival junction is within the long axis of the
alveolar ridge.”®

Dr. Altenhoff, a consultant to HHSC on Medicaid dental policy, testified that this new language
was crafted in response to a query from a provider, at a stakeholder meeting, concerning the

interpretation of “ectopic eruption.” Dr. Altenhoff stated that she worked on the amended

2% Ppetitioner’s Ex. 10 at 26-27. The news stories, which were not admitted for their truth, are at Respondent’s
Exs. R-HH through R-PP. The news reports did not concern HFD specifically.

¥ Petitioner’s Ex. 10-A.
6 Petitioner’s Ex. 10-A.
7 Petitioner’s Ex. 10 at 51.
* Petitioner’s Ex. 10-A.
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definition with several other persons and consulted with, among others, the chair of the

orthodontic department of the Baylor College of Dentistry in Dallas.*

There is an ongoing federal audit of the state program’s orthodontia prior authorization
process from September 1, 2008, through May 28, 2011, to look at the issue of medical

- 30
necessity.

B. HFD’s Practice

The owner of HFD is Dr. Villarreal, a dentist in practice in Harlingen for 29 years. He
practiced orthodontia, including Medicaid orthodontia, from 1983 to 2003. Dr. Villarreal served
on the Texas State Board of Dental Examiners from 2001 to 2008.

On staff at HFD are 12 dentists, among whom two are orthodontists (Drs. Franklin and
Nguyen), one is a general dentist who practices orthodontia (Dr. Teegardin), and three are

pediadontists. HFD occupies a facility of 26,000 square feet and employs 150 persons.

1

According to Dr. Villarreal, it is one of the largest dental offices in the country.3 Annual total

Medicaid reimbursement (for all dentistry and orthodontia) is about $5 million, with total
reimbursement (Medicaid plus private pay) of about $12 million.”> Dr. Franklin is paid a salary,

while Drs. Teegardin and Nguyen are paid a commission based on a percentage of collections.™

* Petitioner’s Ex. 11 at 36-38.

30 petitioner’s Ex. 2; Petitioner’s Ex. 10 at 39, 66-67; Petitioner’s Ex. 10-A.
' Tr. at 456-461.

* Tr. at 472.

3 Tr. at 470-471. See also Tr. at 303. Dr. Villareal testified that both models of compensation — salary and
commission based on production — have been common in dentistry for years. Tr. at 473. Dr. Villareal also clarified
that Dr. Franklin recently resigned because he was upset about the payment hold and decline in Medicaid
reimbursement. Tr. at 475.
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C. The State’s Investigation of HFD

Mr. Klozik of HHSC-OIG testified that the genesis of the investigation of HFD was the
Dallas news series. After viewing the news stories, Mr. Klozik decided that the HHSC-OIG
should look at orthodontia billings.>* He generated a report reflecting those Medicaid providers
in Texas who were billing the highest amounts for diagnoses, braces, and retainers, as well as for

35

special orthodontic appliances.”™ HFD was one of the top-billing providers. Staff opened

investigative cases against all 25 top-billing providers.™

Mr. Klozik indicated that high utilization of any type of procedure codes can be
indicative of fraud, waste, and abuse.”” He also knew that there were issues generally concerning
HLD score sheets.”® Mr. Klozik stated that he had questioned at some point in the past whether
TMHP’s review of prior authorization requests was comprehensive. His questioning was based
in part on the 2008 HHSC-OIG audit of TMHP’s prior authorization reviews for orthodontia
services.” Mr. Klozik stated, “And so because having that type of knowledge, when you see
high utilization, someone like me has to question whether or not providers might be exploiting a
process at TMHP that’s not very robust or thorough in order to get prior authorization approved

for payment.”*

3 Tr. at 126-127, 154, 160-161.
* Tr. at 128-130; Respondent’s Ex. R-WW.

% Tr. 130-131. On cross-examination, Mr. Klozik said that being a top biller is a “red flag,” but acknowledged that
someone has to be at the top, and admitted that whoever was in the top 20 or 30 providers was subjected to an
investigation. Tr. at 147.

7 Tr. at 130.
* Tr. at 161.
¥ Tr. at 133-134.
* Tr. at 134-135.
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According to Mr. Klozik, he had no evidence, other than the billing numbers, of
wrongdoing on the part of HED when the investigation was opened.*' He testified that not all 25

top billers received payment holds, but he is unsure how many did.*?

Mr. Porras of HHSC-OIG testified that, once assigned to investigate HFD, he collected
161 patient records, relating to the 2007 to 2011 time period, and passed them on to Dr. Evans,
Staff’s expert, for review.* Dr. Evans scored 85 of the patients and concluded that, in 84 of
those cases, the patients did not meet the threshold of 26 points on the HLD score sheet. At this
point, Mr. Porras “determined that this was a credible allegation of fraud.”** Based entirely on
Dr. Evans’ evaluation, Mr. Porras recommended that a vendor payment hold be implemented.45
Mr. Porras did not discuss the scoring with the HFD providers who had filled out the original
sheets and submitted them for prior authorization.*® Mr. Medlock, the attorney for HHSC-OIG,
made the decision to implement the payment hold, which went into effect in October 2011.Y
The matter was also referred to the MFCU for investigation. According to Mr. Porras, the

MFCU generally accepts such referrals.*® He is unaware what, if anything, has been done in the

case by the MECU.*

D. The HLD Score Sheets at Issue

The crux of the dispute is the appropriateness of the HLD scoring performed by HFD’s
orthodontic providers. The score sheets for the 85 patients at issue were filled out by the HFD

' Tr. at 141-142.
“ Tr. at 143.

“ Tr.at 71-75.
* Tr. at 75.

* Tr. at 76, 90-91, 123. Mr. Klozik agreed that Dr. Evans’ report was the pivotal point in determining that there
was a credible allegation of fraud warranting a payment hold. Tr. at 144.

“ Tr. at 98-99.

7 Tr. at 98.

* Tr.at79.

* Tr. at 105, 110, 113.
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orthodontists, Drs. Nguyen, Franklin, and Teegardin. In each case, the HFD provider scored the

patient at 26 (the minimum score for Medicaid qualification) or more points.

As noted above, Dr. Evans, Staff’s expert witness, reviewed the 85 patients’ records
(including in most cases photographs, x-rays, treatment notes, and molds) and filled out his own
HLD score sheet for each patient. His scores were much lower than those of the HFD providers;
in 84 cases, his scores failed to reach the threshold of 26 points for Medicaid coverage. Dr. Orr,
HFD’s expert witness, also reviewed the 85 patients’ records and filled out a score sheet for
each. His scores tended to be significantly higher than those of Dr. Evans, with most of his
scores exceeding 26 points.so In most cases, the three scorers — the provider, Dr. Evans, and

Dr. Orr — arrived at three different totals.

A summary of the scores for each patient is presented in Appendix 2.

The scores calculated by the HFD providers and Dr. Orr tend to include large numbers of
points for ectopic eruption. On the score sheet, each tooth considered to involve ectopic eruption
is given 3 points. For example, Dr. Evans scored patient G (No. 82 on the chart below) as
having 2 teeth exhibiting ectopic eruption, for 6 points, and included an additional 5 points for
anterior crowding, for a total of 11 points — well below the 26-point threshold.”’ Dr. Orr
considered the same patient to have 12 teeth exhibiting ectopic eruption, for a total of 36 points —
well above the 26-point threshold.”* Dr. Teegardin considered 10 teeth to be examples of ectopic
eruption, for a total of 30 points.53 This pattern of widely varying scores for ectopic eruption can
be seen in the vast majority of the 85 patients. Indeed, Dr. Evans identified HFD’s scoring of

ectopic eruption as the only significant disagreement he had with the HFD providers’

% Dr. Orr did not score several patients due to an insufficiency in the records provided to him.

! Respondent’s Ex. R-R at 82.
>* Respondent’s Ex. R-SS at 86.
> Respondent’s Ex. R-T82.
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calculations.” The definition and interpretation of “ectopic eruption” therefore lie at the heart of

this case.

As set out in section II above, the Manual defines ectopic eruption as “an unusual pattern
of eruption, such as high labial cuspids or teeth that are grossly out of the long axis of the
alveolar ridge.” The Manual further states that eligibility requires dysfunction, with the intent of

the program being to provide orthodontic care to clients with handicapping malocclusion.

E. Expert Dental Testimony
1. Dr. Evans

Dr. Evans graduated from the University of Texas’ dental branch in Houston in 1967.
From 1967 to 1971, he completed an orthodontic residency in Kansas. He then came to Austin,
where he has practiced orthodontia for over 40 years. He has treated approximately 15,000
patients. While not a board-certified orthodontist, he is certified in orthodontics by the
Southwestern Society of Orthodontics and the American Association of Orthodontists. He has
never practiced Medicaid orthodontia and had no professional familiarity with the HLD score

sheet prior to working as a consultant to Staff in this case.”®

Staff instructed Dr. Evans to be lenient in his scoring of borderline cases and give
credence to the scoring done by the provider in such instances.”’ Dr. Evans stated that he relied
on the score sheet itself and the instructions in the Manual for guidance about how to score

patients. He noted that the Manual requires 26 points as well as a handicapping malocclusion for

3 Tr. at 210, 214, 238-239.
5 Tr. at 169-170, 217, 267.

% Tr, at 212, 214, 259. He testified that he had some experience with a similar form, for another insurer, in the
1970s. Tr. at 217-225.

5T Tr. at 172.
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eligibility for reimbursement. According to Dr. Evans, a handicapping malocclusion is some

. . . . . . 58
impairment in functions like eating or speech.

Dr. Evans described teeth that are “grossly out of the long axis of the alveolar ridge” as

follows:

Well, by being grossly out of the ridge we’re not talking about just a minor
difference. 1 mean, the tooth can come in and be just a little bit crowded to the
outside or the inside. But still in a normal position. Certainly not a tooth that
would be rotated or turned you wouldn’t consider that being off of the ridge. It’s
on the ridge, but maybe turned a little bit. To be grossly out of the ridge would be
if it’s really coming in up high and way out of position like a labial cuspid or
maybe under the roof of the mouth, I’ve seen a lot of those teeth. Particularly the
cuspids that are actually growing horizontally. Some are even inverted going up.
I mean, that is — that’s grossly off the alveolar ridge.”

Dr. Evans criticized the HFD providers’ characterization of teeth as ectopic if the teeth were

arguably on the alveolar ridge.*”’

Dr. Evans testified specifically as to several of the patient files he reviewed. As to patient
No. 40, who was scored by HFD at 26 points but by Dr. Evans at 1 point, Dr. Evans testified that
there was “no way” that 8 of the patient’s teeth were off the alveolar ridge as, Dr. Evans said, the
HFD score sheet indicates.®’ When asked if the patient might have had a functionality problem,
Dr. Evans stated, “Absolutely not. If this patient has a handicapping occlusion everybody in this

9962

room does, too. Further, as to patients Nos. 47, 52, 58, 77, and 81, Dr. Evans disagreed with

* Tr.at 177, 185.

* Tr.at 181.

% Tr. at 190-191, 207-208.
' Tr. at 189-190. The ALJ notes that the score sheet scores 8 teeth under the category under ectopic eruption, but
the score sheet does not state that the teeth are off of the alveolar ridge. Ex. R-T40.

2 Tr. at 191.
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the number of teeth scored by HFD providers as ectopic.63 As to patients Nos. 52, 58, and 81, he

testified that there was no handicapping malocclusion.®

At hearing, Dr. Evans acknowledged that he had mistakenly scored several patients too
highly, in that he counted both ectopic eruption and anterior crowding in a manner prohibited by
the Manual. Even with his mistaken overscoring, his total calculation in each of those cases
failed to meet the 26-point threshold. When asked about his mistakes, he explained in part,

“This is the first time I’ve completed those sheets.”

As to the definition of ectopic eruption, Dr. Evans testified that he sought definitions in
orthodontic textbooks and found none. Therefore, he relied exclusively on the Manual’s
instructions in determining which teeth were ectopic and which were not for purposes of the
HLD score sheets.”® Dr. Evans stated that he reads the Manual as offering a slightly subjective
definition of ectopic eruption — “an unusual pattern of eruption” — followed by two non-exclusive
examples, “high labial cuspids or teeth that are grossly out of the long axis of the alveolar
ridge.”®” Due to the very large discrepancy between his scores and those of the HED providers,
Dr. Evans stated that he does not see how they could have been relying on the instructions in the

68
Manual.

While Dr. Evans’ interpretation of ectopic eruption and scoring of the patients differed

from those of HFD providers, Dr. Evans had no opinion about whether HFD was engaged in

fraud or willful misrepresentation.69

8 Tr. at 192-200, 204-208. His discussion of patient No. 56 indicated that the patient needed treatment, but still
might not be eligible for Medicaid coverage. Id. at 200-204.

% Tr. at 194, 197, 200.

% Tr. at 208, 213-214, 259.
6 Tr. at 241.

57 Tr. at 250-252.

% Tr. at 263.

% Tr. at 239-240.
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2. Dr. Orr

Dr. Orr is a dentist who, by virtue of having completed a two-year residency and then a
further two years of post-graduate study, is a specialist in “occlusion,” which he described as the
way that the teeth contact each other, both sideways and up and down. He testified that an
occlusion specialist “tells the orthodontist where to put the teeth.”’® He has never practiced

orthodontia.”!

Dr. Orr is the former Texas Medicaid dental director, having been employed by National
Heritage Insurance Corporation (NHIC), the Texas Medicaid contractor prior to TMHP, from
1995 through 2003. In that capacity, Dr. Orr personally approved or disapproved every
orthodontic Medicaid prior authorization request submitted. He stated that he also often

consulted with the providers concerning their requests.72

Dr. Orr testified that, during his nine years as the Medicaid dental director for Texas, the
definition of ectopic eruption and the 26-point threshold were the same as they were at the time
HFD submitted the claims for reimbursement at issue in this case.” During his time at NHIC,
Dr. Orr said, he would review difficult cases, which usually involved questions about ectopic

eruption, with a retired orthodontist.”*

Dr. Orr stated that he is not aware of any bulletin or policy statement issued by the state
concerning the definition of ectopic eruption, other than that in the Manual.”> According to
Dr. Orr, most of the conditions included as part of the point system on the HLD score sheet —
cleft palate, severe traumatic deviations, overjet in millimeters, overbite in millimeters,

mandibular protrusion in millimeters, and open bite in millimeters — are objectively observable

0 Tr. at 370.
™ Tr. at 368-369.
™ Tr. at 376-377.
7 Tr. at 379, 381.
™ Tr. at 425-426.
™ Tr. at 382.
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or measurable. In contrast, he stated, diagnosing ectopic eruption involves subjective

judgment.”®

Dr. Orr believes that the actual definition of ectopic eruption in the Manual is the first
five words: an unusual pattern of eruption. He stated that the words that follow, “such as high
labial cuspids or teeth that are grossly out of the long axis of the alveolar ridge,” are examples
only. There are, he indicated, hundreds of ways in which bone and teeth could display
irregularities that would meet the definition. Dr. Orr opined that Dr. Evans, in reaching his much
lower scores, must have considered those examples as further definitional language. Dr. Orr
stated, “[SJomebody has chosen to only utilize the two examples of ectopic eruption rather than
the decades old rule that frankly everyone in the world uses.””’ Dr. Orr agreed that the Manual

requires both 26 points and dysfunction for Medicaid reimbursement.”®

Like Dr. Evans, Dr. Orr testified specifically about a number of the patients whose files
he reviewed. He stated that he scored patient No. 7 as “28 to infinite” because there were teeth
that were beyond measurement.” With respect to patient No. 19, Dr. Orr scored the child at
36 points because all 12 anterior teeth were very far off of the supporting bone, noting that it
would take a “heroic clinical effort” to treat the patient.®® He also stated that, if patients like
No. 19 are treated, they would not have “social and psychological problems,” although Dr. Orr
denied that he considered cosmetic or aesthetic issues when scoring patients.® With respect to
patient No. 33, Dr. Orr testified that he had an open bite in which the teeth do not engage
properly, and this condition is dysfunctional.82 Likewise, he stated, patient No. 34 had lower

front teeth off the bone, twisted and rotated completely out of position, with an incompetent bite

" Tr. at 383-385.

" Tr. at 382, 385, 394. The ALJ notes that Dr. Evans stated he considered the examples as non-exclusive

illustrations. Tr. at 250-252.

78 Tr. at 435.

™ Tr. at 388. The ALJ is unsure what Dr. Orr meant by his statement.
0 Tr. at 401.

' Tr. at 401, 442.

2 Tr. at 404.
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that could create chewing dysfunction.*> Dr. Orr also testified that patient No. 67 had 12 teeth
“dramatically” off the alveolar ridge.* He said that patient No. 48 qualified for Medicaid, and
he further testified about patients Nos. 23, 45, 53, and 85, saying that they all met reimbursement

thresholds and all likely had dysfunctional malocclusion.™

On cross-examination, Dr. Orr admitted that he mistakenly scored both ectopic eruption
and anterior crowding for patient No. 40, resulting in an incorrectly high score (31 as opposed to
26). As to the same patient, Dr. Orr stated that the dysfunctional bite could be observed in the
abnormal wear on the front teeth, which were already 8-10 percent shorter, and that the patient’s

malocclusion probably contributed to difficulty chewing.86

3. Dr. Nguyen

Dr. Nguyen obtained a B.S. and an M.S. in engineering from the University of
Tennessee, then graduated from the UCLA dental school, and then completed a residency in
orthodontics at Temple University in Philadelphia in 2002. He has been board-certified in
orthodontia since 2007. After practicing orthodontia in Dallas, Dr. Nguyen moved to Harlingen
3 years ago to practice at HFD. Prior to working at HFD, Dr. Nguyen had not treated Medicaid

patients. Dr. Nguyen reports to Drs. Teegardin and Villarreal.®’

As to the patients Dr. Nguyen scored for prior authorization purposes and who are at
issue in this case, he testified that his scoring was based solely on his independent dental

judgment. He stated he had no intent to commit fraud or misrepresentation.™

3 Tr. at 406-407.

¥ Tr. at 394.

% Tr. at 395-416.

8 Tr. at 451-453.
Petitioner’s Ex. 9 at 2-4.
Petitioner’s Ex. 9 at 9-12.
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4. Dr. Franklin

Dr. Franklin went to dental school and did two further years of orthodontic training at
Howard University in Washington, D.C. He has been an orthodontist for 30 years and has

practiced with HFD for over 4 years. *

Dr. Franklin testified that overjet, overbite, mandibular protrusion, and open bite are all
measurable conditions, but ectopic eruption is a subjective component in HLD scoring.90 He
stated that a score of 26 or more points on the HLD score sheet indicates that the patient has
severe malocclusion and that treatment is medically necessary.”’ As to all of the patients he
scored and who are at issue in this case, Dr. Franklin testified that he based his scoring on the
Manual’s instructions, his clinical exam, and his professional judgment. He testified that there

was no fraud or misrepresentation. He believes he scored the patients fairly.92

On cross-examination, Dr. Franklin stated that patient No. 50 likely had no problems
chewing food and patient No. 72 had no functionality problem.93 He acknowledged that for each

of 16 out of 20 patients he scored, nine teeth were counted as ectopic.94

S. Dr. Teegardin

Dr. Teegardin graduated from Pan American University in Edinburg in 1985, and from
dental school at the University of Texas Health Science Center in San Antonio in 1989. She has

practiced as a general dentist for 23 years. She has practiced orthodontia, including Medicaid

8 Petitioner’s Ex. 8 at 2-3.

% Petitioner’s Ex. $ at 6.

! Petitioner’s Ex. 8 at 6-7.

2 Petitioner’s Ex. 8 at 9-10.

% Tr. at 325-326. His testimony as to a third patient is unclear, because the question could have been interpreted to

be asking about the patient’s post-treatment condition. Tr. at 325.

% Tr. at 326.
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orthodontia, since about 1989, but her practice has consisted primarily of orthodontia since 2004.

She trained to use the HLD score sheet under Dr. Villarreal.”

Dr. Teegardin testified that she fills out HLD score sheets alone in her office with the
patient’s records, which include her chart notes from the physical examination. She moves down
the score sheet, item by item.”® She stated that the HLD scoring process and instructions have
not changed over the 23 years of her practice, except for the recent amendment to the definition
of ectopic eruption; the way she scored patients in 1990 was the same as the way she scored
patients in 2010.°” Her focus was always on the language, “an unusual pattern of eruption.”*®
According to Dr. Teegardin, the determination whether teeth exhibit an “unusual pattern of
eruption” is “subjective completely” and involves the exercise of professional judgment.” She
stated that all of her HLD score sheets at issue represent patients for whom treatment was
medically necessary and who had severe handicapping malocclusion, and that she committed no

100
fraud.

6. Dr. Villarreal

Dr. Villarreal testified that the definition of ectopic eruption is a subjective matter. He
said that, when Dr. Orr was with NHIC, they would discuss close cases and so, as to the
interpretation of the definition of ectopic eruption, Dr. Villarreal said, “I knew where I stood.”'"!
He stated that he had looked at some of the cases at issue, and he disagreed with his staff

providers as to some of the patients, but that often a conversation with the provider would enable

% Petitioner’s Ex. 7 at 2-4.

% Petitioner’s Ex. 7 at 3, 7-8.
°7 Petitioner’s Ex. 7 at 5.

% Petitioner’s Ex. 7 at 12.

% Petitioner’s Ex. 7 at 6, 7.
19" petitioner’s Ex. 7 at 11-12.
"9V Tr. at 462-463.
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him to understand the reasoning behind the scoring. He indicated he would not have anyone

working for him who would attempt to commit fraud.'®

7. Dr. Altenhoff

Dr. Altenhoff indicated in a 2010 e-mail that she did not believe that “grossly out of the
long axis” had ever been defined by the Texas Medicaid program.'® She seemed to indicate in
her testimony that the “grossly out of the long axis” language did not represent merely an
example of ectopic eruption, and that the definition of ectopic eruption, even in 2010, would not

have included a tooth that was only rotated or leaning out of place. 104

V. ALJ’S ANALYSIS
A. Authority to Impose Payment Hold

HFD argues that HHSC-OIG has no power to impose the payment hold under either
Texas statute authorizing payment holds, Texas Human Resources Code § 32.0291(b) or Texas
Government Code § 531.102(g)(2). The ALJ is not persuaded by HFD’s arguments, and
concludes that both statutes (as well as the applicable state and federal rules) are potential

sources of authority for the OIG in this matter.

Petitioner first contends that § 32.0291(b) is not applicable to the instant case because the
payment hold here was instituted by HHSC-OIG, and § 32.0291(b) applies only to HHSC, not
HHSC-OIG. However, it is clear that HHSC-OIG is part of HHSC, and that HHSC can act
through the OIG.'"” Therefore, there is no reason to conclude that § 32.0291(b) is not a source of
authority for HHSC-OIG.

192 Tr, at 264-266.
103 petitioner’s Ex. 3.
104 petitioner’s Ex. 11 at 19-20.

195 See Tex. Gov’t Code § 531.102 (“The [Texas Health and Human Services Commission], through the
commission’s office of inspector general, is responsible for the investigation of fraud and abuse in the provision of
health and human services and the enforcement of state law relating to the provision of those services”) (emphasis
added). This language was in effect at all times pertinent to this case.
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HFD next asserts that, because Texas Government Code § 531.102(g)(2), which
mandates that HHSC-OIG impose a payment hold against a provider based on reliable evidence
of fraud or willful misrepresentation, became effective after the allegedly fraudulent claims for
reimbursement were made, HHSC-OIG lacks authority to impose the payment hold. In
particular, HFD contends that Staff’s reliance on § 531.102(g)(2) constitutes the impermissible
retroactive application of a statute.'”® This argument fails for several reasons. First, the payment
hold is not a retroactive law, but is a procedural mechanism by which the state preserves its
assets, prospectively, while it carries out an investigation for fraud. While it is based on events
in the past, it is imposed due to an ongoing concern about a provider. Further, for a statute to
have an unconstitutionally retroactive effect, it must affect a vested right; however, HFD has no

property interest in reimbursements withheld pending a fraud investigation.'"’

Further, throughout the period of concern in this case — from 2007 to the present — there
has been authorization for the state to impose a payment hold on providers under investigation
for fraud and other violations. Texas Human Resources Code § 32.0291, discussed above, which
provides that HHSC may impose a payment hold if there is reliable evidence of fraud or willful
misrepresentation, has been in effect since 2003. And HHSC’s Rule 371.1703(b), providing for
payment holds prior to the completion of an investigation, based on “prima facie” evidence of
fraud or willful misrepresentation and for other violations, was promulgated in its present form

in 2005.

1% No bill of attainder, ex post facto law, retroactive law, or any law impairing the obligation of contracts, shall be
made. Tex. Const. art. I, § 16.

97" Liberty Mutual v. TDI, 187 S.W.3d 808, 820 (Tex. App.—Austin 2006, pet. denied) (a retroactive law violates
the Texas Constitution when the law deprives parties of a vested right); Personal Care Products v. Hawkins, 635
F.3d 155, 159 (5th Cir. 2011), cert. denied, 132 S. Ct. 111 (2011) (provider lacks a protected property interest in
reimbursements withheld pending a fraud investigation). In addition, HFD’s Medicaid provider agreement, signed
in 1999, states, “Provider agrees to comply with all of the requirements of the provider manual as well as all state
and federal laws and amendments governing or regulating Medicaid.” Tr. at 69-70, 84 (referring to and quoting
Respondent’s Ex. R-I) (emphasis added).
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B. Applicable Standard of Proof

The standard of proof required for a payment hold is governed by two applicable state
statutes, federal rules, and a state rule. The language of these several sources of law contains
assorted similar words to describe the information on which a payment hold must be based.

They provide that HHSC must have:

e reliable evidence that the circumstances giving rise to the payment hold involve fraud or
willful misrepresentation (Tex. Gov’t Code § 531.102(g)(2));

e a credible allegation of fraud (42 C.F.R. § 455.23), and allegations are credible when
verified or when they have indicia of reliability and the state has reviewed all allegations,
facts, and evidence carefully and acts judiciously (42 C.F.R. § 455.2);

e prima facie evidence that is relevant, credible, and material to fraud or willful
misrepresentation (Tex. Hum. Res. Code § 32.091(c)); or

e prima facie evidence of fraud or willful misrepresentation or other violations, such as
submitting claims for services that are not reimbursable or not in compliance with the

Manual (1 Tex. Admin. Code §§ 371.1703(b)(3) and (5), 371.1617(a)(1)(A)-(C), (K) and
(5)(A), (5)(G))."™

Under this varying but similar language, Staff has the burden to make an evidentiary
showing in support of the payment hold. The burden is clearly less than a preponderance of the
evidence. Indeed, these statutes and rules contemplate that a payment hold is a measure put into
place while an investigation pends, before any final determination of fraud or other violation has
been reached. Nonetheless, the evidence supporting the payment hold must be reliable or
verifying, have indicia of reliability, or be credible. The federal rule makes clear that the
credibility of the allegations must be judged in light of a careful review of all the allegations,

facts, and evidence.

1% All emphasis added.
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C. Evidence of Fraud or Willful Misrepresentation
1. HLD Scoring

Staff relies on the testimony of Dr. Evans in support of its imposition of a payment hold
on the basis of fraud. Both Messrs. Porras and Klozik indicated that Dr. Evans’ review was the
pivotal point in determining there was a credible allegation of fraud warranting a payment hold.
Other “evidence” of fraud is negligible at best. That HFD was a large and growing Medicaid
utilizer is not, by itself, evidence of fraud. Nor does the fact that two providers at HFD were
paid on commission constitute evidence of fraud. Nor is it evidence of fraud that Dr. Villarreal
sometimes told aggressive parents that he was unsure whether preauthorization requests for
orthodontia for their children would be approved.109 Dr. Evans testified that, in 84 of 85 cases he
reviewed, HFD submitted requests for preauthorization for services not reimbursable under
Medicaid. If, indeed, 99 percent of the sample cases reviewed were ineligible for Medicaid
coverage, this could be circumstantial evidence of fraud. Dr. Evans’ testimony is essential to
Staff’s fraud case. The first question, therefore, is whether Dr. Evans’ testimony is reliable or
verifying, has indicia of reliability, or is credible, in light of a careful review of all the facts and

evidence.

Dr. Evans has been a treating orthodontist for over 40 years, and his patients have
numbered in the tens of thousands. His general expertise as an orthodontist is beyond doubt.
However, in the unusual context of this case, his testimony about HLD scoring is not enough to
support a finding that there is a credible allegation of fraud against HFD. The chief dispute
between the parties is what constitutes “ectopic eruption,” a term on the HLD score sheet used in

Medicaid orthodontia cases.

Dr. Evans testified that he has treated no Medicaid patients and had no familiarity with
the HLD score sheet prior to his work in this case. Dr. Evans’ lack of Medicaid experience

would be no detriment under either of two circumstances: first, if the existence of ectopic

19 Tr. at 463-464. The cases might have been borderline cases.
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eruption were subject to objective verification, or, second, if the term had widespread currency
and accepted meaning in orthodontics outside the Medicaid context. However, the Manual’s

definition of ectopic eruption — “an unusual pattern of eruption”''°

— is extremely vague, and its
use unquestionably requires the exercise of subjective judgment. Further, Dr. Evans testified that
the first thing he did when he was hired as a consultant in this case was to go to the library and
look in orthodontia texts for definitions of the term. He found none. There is nothing in the
record in this case from (or referring to) scholarly writings or standard orthodontic reference
materials shedding light on the meaning of “ectopic eruption” or suggesting that there is a
widespread, non-Medicaid understanding of the specifics of the term’s meaning among
orthodontia providers. In interpreting this imprecisely defined term, which seems to have little
common understanding or use outside of Medicaid, the usual interpretation (especially by the

' Dr. Evans has no

state) of the term in the Medicaid context is relevant and important."’
specialized knowledge whatsoever to offer in that regard. His lack of Medicaid expertise, by
itself, therefore, seriously calls into question the reliability and credibility of his testimony about

the scoring of the patients at issue.

The ALJ must further consider Dr. Evans’ testimony in light of the other evidence in the
record. In contrast with Dr. Evans, Dr. Orr has considerable relevant expertise. First, his
specialty is occlusion, and malocclusion is precisely the condition addressed by Medicaid
orthodontia. That Dr. Orr is not a specialist in the mechanics of treating malocclusion is beside
the point; he is an expert concerning whether teeth are positioned to ensure a proper bite, and the
pre-treatment condition of the patients is the concern in this case. Moreover, Dr. Orr’s 9 years of
experience as the director of the Texas Medicaid dental program, in which capacity he routinely
interpreted the term “ectopic eruption” on behalf of the state, makes him very qualified to opine
about the term’s meaning. And, his testimony indicating that the term has, for decades in the
Texas Medicaid program, had a more expansive meaning that the one employed by Dr. Evans

was persuasively corroborated by Drs. Teegardin and Villarreal, who both stated that they had

"% Both Dr. Evans and Dr. Orr agreed that the further language in the Manual’s definition — “such as high labial
cuspids and teeth that are grossly out of the long axis of the alveolar ridge” — sets forth nonexclusive illustrations
only.

"' This is especially true, given the “knowing” or “intentional” requirements in the applicable definitions of fraud.
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been consistently interpreting the term for decades in a manner that resulted in approval and

reimbursement by the state. This evidence was uncontroverted.

Finally, the recent change in the Manual’s definition of ectopic eruption significantly
undermines Dr. Evans’ apparent view that the term, before the 2012 change, did not include teeth
that were on or near the alveolar ridge but otherwise out of position. Although he claimed that
he regarded the language about high labial cuspids and teeth grossly off the alveolar ridge as
examples only, Dr. Evans nonetheless criticized the HFD providers’ characterization of teeth as
ectopic if the teeth were arguably on the ridge. But only after the submission of the requests for
preauthorization in this case was the Manual amended to say that ectopic eruption does not
include teeth that are rotated or teeth that are leaning or slanted especially when the enamel-

gingival junction is within the long axis of the alveolar ridge.

In sum, the record indicates that Dr. Evans’ view of ectopic eruption and his scoring of
the patients at issue — on which the state’s allegations of fraud and misrepresentation primarily

rest — are not credible, reliable, or verifying, and lack indicia of reliability.

Although Dr. Evans’ testimony about HLD scoring is insufficient to support the payment
hold, the fact remains that even Dr. Orr arrived at a score of less than 26 in 8 of the reviewed 85
cases (patients Nos. 12, 14, 35, 43, 52, 71, 81, and 83). Therefore, under Dr. Orr’s assessment,
approximately 9 percent of the reviewed cases did not meet the threshold for reimbursement.
With both Dr. Evans and Dr. Orr essentially agreeing as to that approximately 9 percent, the ALJ
concludes there is reliable, prima facie evidence that those patients were not eligible for

Medicaid coverage.

The question then becomes whether submission of requests for prior authorization,
9 percent of which were for ineligible patients, constitutes circumstantial evidence that fraud or
misrepresentation occurred. The ALJ concludes that it does not. In the context of scoring that
involves the exercise of professional judgment, and a prior authorization system that

contemplates denial of some requests, a level of only 91 percent eligibility is not by itself
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suggestive of knowing or intentional fraud or misrepresentation. Whether the 9 percent
ineligibility supports a payment hold for other, non-fraudulent violations is a different question,
and is discussed below under section V.D. (“Prima Facie Evidence of Other, Non-Fraudulent

Violations”).

2. Handicap or Dysfunction

The Manual makes clear that dysfunction, and not just a cosmetic problem, is a
prerequisite to coverage. According to the Manual, the intent of the Medicaid orthodontia
program is to provide orthodontic care to clients with handicapping malocclusion. HHSC-OIG
argues that the reviewed patients lacked dysfunctional conditions, and HFD’s requests for prior

authorization for the patients were fraudulent.

Dr. Evans testified that, as to four patients (Nos. 40, 52, 58, and 81), there was no
handicapping malocclusion. He also made a general statement in his report that he did not
observe any “extenuating circumstances that I felt would be considered handicapping.”''? On
the other hand, Dr. Orr testified that seven patients (Nos. 23, 33, 34, 40, 45, 53, and 85) likely

had dysfunctional malocclusion.

This is a difficult issue to analyze. There is some evidence about a lack of dysfunction,
but it is limited to Dr. Evans’ specific testimony about only four patients,'"” plus his one general
statement in his report. The focus of the evidence in this case was on the HLD scoring, and
comparatively little direct attention was paid to any separate question of dysfunction. Further,
Dr. Orr’s specific testimony about several patients’ malocclusion is especially compelling, given
that Dr. Orr is an occlusion specialist. For example, as to patient No. 40, Dr. Evans stated, “If
this patient has a handicapping occlusion everybody in this room does, too.” However, Dr. Orr
pointed to specific evidence that he believed indicated actual dysfunction in the same patient: the

measurable wearing down of the front teeth.

12 gy R-O.

"% Two of these patients, Nos. 52 and 81, are also patients found by Dr. Orr not to qualify.
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Moreover, the requirements of the Manual concerning handicapping malocclusion are
somewhat puzzling and ambiguous. While the Manual states that both a score of 26 and
dysfunction are necessary, the scoring is entitled “Handicapping Labio-lingual Deviation,”'"
thereby strongly suggesting a presumptive correlation between the HLD score and the level of

dysfunction.'

In fact, the Manual also says, “Orthodontic services include the following:
Correction of severe handicapping malocclusion as measured on the handicapping labial lingual
deviation index.”"'® Therefore, it appears that the Manual may deem a score of 26 to indicate the
presence of a handicapping malocclusion, and the requirement of dysfunction may not

necessitate any separate showing.

On the basis of this record, the ALJ cannot conclude that there is evidence that is
credible, reliable, or verifying, or has indicia of reliability, that a fraudulent lack of dysfunction

existed among the 85 patients.

3. Investigation by MFCU

Staff’s Third Amended Complaint asserts that the acceptance of a fraud investigation
referral by the MFCU, and the MFCU’s subsequent certification that HFD is still under
investigation for fraud, together constitute a credible allegation of fraud.'"” The ALJ disagrees.
While the federal rule at 42 C.F.R § 455.23 indicates that acceptance of a referral and
certification that an investigation is ongoing are reasons to continue a payment hold, there is
nothing in the language of the rule or in the definition of “credible allegation of fraud”''® to
suggest that the mere pendency of a MFCU investigation is enough to support the imposition of a

payment hold. Indeed, the federal rule clearly contemplates that the state Medicaid agency will

"% Emphasis added.

"5 Dr. Franklin testified that, as to two of his approximately 25 patients at issue, he did not think that they had
problems chewing food, although he also testified that an HLD score of 26 or more meant that the patient had severe
malocclusion warranting treatment.

16 Ex. R-X at 61 (emphasis added).

""" The ALJ, in a telephonic prehearing conference held on April 20, 2012, overruled HFD’s objections to the
addition of this alleged basis for a payment hold to HHSC-OIG’s Third Amended Complaint. To the degree that
HFD’s post-hearing arguments re-urge its objections, they are again overruled.

8 42 C.F.R. § 455.2.
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first determine the existence of the credible allegation, then impose the payment hold and refer
the matter to the MFCU."® The credible allegation therefore supports, rather than is defined by,
the MFCU referral. Staff must provide evidence, separate and apart from the referral and

pendency of the MFCU investigation, of a credible allegation of fraud.

D. Prima Facie Evidence of Other, Non-Fraudulent Violations

HHSC’s rule broadly authorizes the OIG to impose a payment hold on payments of future
claims submitted for reimbursement after it is determined that prima facie evidence exists of any

. . . 124 . . .
of various non-fraudulent violations.'?° Those violations include:

e billing or causing claims to be submitted to the Medicaid or other HHS program for
services or items that are not reimbursable by the Medicaid or other HHS program (1
Tex. Admin. Code § 371.1617(1)(K));

e failing to comply with the terms of the Medicaid or other HHS program contract or
provider agreement, assignment agreement, the provider certification on the Medicaid or
other HHS program claim form, or rules or regulations published by the Commission or a
Medicaid or other HHS operating agency (1 Tex. Admin. Code § 371.1617(5)(A)); and

e failing to comply with Medicaid or other HHS program policies, published Medicaid or
other HHS program bulletins, policy notification letters, provider policy or procedure
manuals, contracts, statutes, rules, regulations, or interpretation previously sent to the
provider by an operating agency or the commission regarding any of the authorities listed
above, including statutes or standards governing occupations (I Tex. Admin. Code
§ 371.1617(5)(G)).

As discussed above, evidence indicates that approximately 9 percent of the patients at
issue (for whom requests for preauthorization were made and approved, and claims for
reimbursement were submitted and paid) were not eligible for Medicaid coverage. There is

prima facie evidence that, as to these patients, HFD billed Medicaid for unreimbursable services

9 42 C.F.R. § 455.23(a) (“The State Medicaid agency must suspend all Medicaid payments to a provider after the
agency determines there is a credible allegation of fraud for which an investigation is pending....”) (emphasis
added); 42 C.F.R. § 455.23(d) (whenever a State Medicaid agency investigation leads to the initiation of a payment
suspension, the agency must make a fraud referral to the MFCU).

1201 Tex. Admin. Code § 371.1703(b)(5).
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and failed to follow the instructions in the Manual as to determining who was eligible for
coverage. HFD’s provider agreement requires it to follow the Manual.'*' Therefore, the OIG

has authority to maintain a payment hold against HFD under these state regulations.122

E. Conclusion and Recommendation

Staff has not made a sufficient showing to support a payment hold against HFD based on
suspected fraud or misrepresentation. However, HHSC-OIG has authority to maintain a payment

hold based on prima facie evidence of other violations.

Nothing in the HHSC’s rule mandates that a payment hold necessarily be a 100 percent
hold on all future claims. The hold in place is a 40 percent hold because it is estimated that
about 40 percent of HFD’s Medicaid work is related to orthodontic care. It would be reasonable
for any continued payment hold to be proportional to the magnitude of the problem indicated by
the reliable evidence. Therefore, the ALJ recommends that the payment hold be reduced to
9 percent of the 40 percent of HFD’s total Medicaid reimbursement that is related to

orthodontics, or 4 percent of HFD’s total Medicaid reimbursement.
VI. FINDINGS OF FACT
1. Harlingen Family Dentistry (HFD) is a dental clinic in Harlingen, Texas, owned by

Juan Villarreal, D.D.S.

2. HFD is a Texas Medicaid Provider, holding Provider No. 0096471. At the times relevant
to this case, HFD did a large volume of orthodontia work billed to Medicaid.

3. On staff at HFD are 12 dentists, among whom two are orthodontists (Drs. George
Franklin and C. Van Nguyen), one is a general dentist who practices orthodontia

(Dr. Vivian Teegardin), and three are pediadontists.

4. HFD occupies a facility of 26,000 square feet and employs 150 persons.

121 Tr. at 69-70.
122 1 Tex. Admin. Code § 371.1703(b)(5); 1 Tex. Admin. Code § 371.1617(1)(K), and (5)(A) and (G).
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10.

11.

12.

13.

14.

HFD’s annual total Medicaid reimbursement (for all dentistry and orthodontia) is about
$5 million, with total reimbursement (Medicaid plus private pay) of about $12 million.
Dr. Franklin is paid a salary, while Drs. Teegardin and Nguyen are paid a commission
based on a percentage of collections.

Texas Medicaid Health Partnership (TMHP) was the contracted Texas Medicaid claims
administrator during the times in question in this case.

Texas Medicaid policy provides that all orthodontic services for which Medicaid
coverage is sought must be preauthorized by TMHP.

In making preauthorization decisions in orthodontia cases, TMHP relies in part on a
Handicapping Labio-lingual Deviation (HLD) score sheet to determine whether
orthodontic services are medically necessary. The HLD score sheet is filled out by the
provider and submitted to TMHP with the prior authorization request, along with other
materials such as photographs and radiographs. The score sheet assigns a certain number
of points for the following observed conditions: cleft palate, severe traumatic deviations,
overjet, overbite, mandibular protrusion, open bite, ectopic eruption, anterior crowding,
and labio-lingual spread in millimeters.

The annual Texas Medicaid Provider Procedures Manual (Manual) provides guidance to
providers about how to score their patients on the HLD sheet.

The Manual states that a minimum of 26 points on the HLD index is necessary to qualify
for any orthodontic care.

The Manual states that dysfunction is a prerequisite for Medicaid coverage and that the
intent of the Medicaid orthodontia program is to provide orthodontic care to clients with
handicapping malocclusion.

The Manual also says, “Orthodontic services include the following: Correction of severe
handicapping malocclusion as measured on the handicapping labial lingual deviation
index.”

The Texas Health and Human Services Commission, Office of Inspector General
(HHSC-OIG) prosecutes fraud, waste, and abuse associated with the Texas Medicaid
program.

In 2011, HHSC-OIG’s staff (Staff) conducted a data analysis of paid Medicaid claims in
Texas and determined that HFD was one of the top 25 providers in the state related to
high utilization of orthodontia billing. Staff opened fraud investigations against those top
25 providers, including HFD.
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15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

An orthodontist retained by Staff, Charles Evans, D.D.S., reviewed the clinical records of
85 HFD patients for whom Medicaid prior authorization requests were filed with TMHP,
and reimbursement paid, during the 2007 to 2011 time period.

The score sheets for the 85 patients at issue were filled out by the HFD orthodontia
providers, Drs. Nguyen, Franklin, and Teegardin. In each case, the HFD provider scored
the patient at 26 or more points. The greatest number of points was associated with the
category of “ectopic eruption.”

Dr. Evans concluded that in 84 of the 85 cases, the clinical records did not support the
scoring on the HLD score sheets submitted with the preauthorization requests.

Dr. Evans scored far fewer points for ectopic eruption than did the HFD providers.

On the basis of Dr. Evans’ review, on October 6, 2011, Staff placed a 40 percent payment
hold on HFD’s Medicaid reimbursement, based on an estimation that 40 percent of
HFD’s total Medicaid billing was for orthodontic (as opposed to other dentistry) services.

On September 28, 2011, Staff referred HFD to the Medicaid Fraud Control Unit of the
Office of the Attorney General (MFCU).

On March 5, 2012, MFCU certified that HFD (among a number of providers) is still
under investigation for fraud.

HFD requested a hearing concerning the 40 percent payment hold.

On February 3, 2012, the staff of the HHSC-OIG issued a notice of hearing to HFD. The
notice contained a statement of the time, place, and nature of the hearing; a statement of
the legal authority and jurisdiction under which the hearing was to be held; a reference to
the particular sections of the statutes and rules involved; and a short plain statement of
the matters asserted.

After a continuance, the hearing convened on April 24-25, 2012, before Administrative
Law Judge (ALJ) Shannon Kilgore at the offices of the State Office of Administrative
Hearings (SOAH) in the William P. Clements Building, 300 West 15th Street, Fourth
Floor, Austin, Texas. HFD appeared through its attorneys of record, J.A. Canales and
Oscar Garcia. Staff was represented by attorneys John Medlock and Corrie Alvarado.
The record was left open until June 18, 2012, for the parties to file written closing
arguments. The ALJ re-opened the record to require additional briefing on a legal issue,
and the record finally closed on July 12, 2012.

The Manual has, for many years, defined ectopic eruption as “an unusual pattern of
eruption, such as high labial cuspids or teeth that are grossly out of the long axis of the
alveolar ridge.”
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26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

The Manual’s references to high labial cuspids and teeth grossly out of the long axis of
the alveolar ridge are nonexclusive examples of ectopic eruption.

The Manual’s definition of ectopic eruption is vague and requires the exercise of
subjective judgment to interpret.

There is no evidence in the record indicating that there exists a widespread, non-Medicaid
understanding of the specifics of the meaning of ectopic eruption among orthodontic
providers.

Dr. Evans has treated no Medicaid patients and had no familiarity with the HLD score
sheet prior to his work in this case.

Dr. Evans criticized the HFD providers’ characterization of teeth as ectopic if the teeth
were arguably on the alveolar ridge.

For decades in Texas Medicaid practice, prior authorization was granted and benefits
paid based on an interpretation of the definition of ectopic eruption that was more
expansive than the one employed by Dr. Evans in his review of the HFD cases.

The Manual’s definition of ectopic eruption was amended, to be effective after the times
relevant to this case, to explicitly exclude teeth that are rotated or teeth that are leaning or
slanted, especially when the enamel-gingival junction is within the long axis of the
alveolar ridge.

Dr. Evans’ view of ectopic eruption and his scoring of the patients at issue lack
credibility, reliability, and indicia of reliability, and do not verify the allegations of fraud
against HFD.

There is no evidence that is credible, reliable, or verifying, or that has indicia of
reliability, that a fraudulent lack of dysfunction existed among the 85 HFD patients

reviewed by Dr. Evans.

There is no evidence that is credible, reliable, or verifying, or that has indicia of
reliability, that HFD committed fraud or misrepresentation.

James Orr, D.D.S., a dentist and occlusion specialist who was the Texas Medicaid dental
director for 9 years, reviewed the same 85 HFD cases reviewed by Dr. Evans.

Dr. Orr’s opinions about the patients at issue are credible and reliable.

In Dr. Orr’s opinion, in 8 of the 85 cases (or approximately 9 percent), the patients failed
to meet the 26-point threshold for Medicaid coverage on the HLD score sheet.
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39.

Prima facie evidence exists that, as to approximately 9 percent of the HFD cases
reviewed, HFD: billed or caused claims to be submitted to the Medicaid program for
services or items that are not reimbursable by the Medicaid program; failed to comply
with the terms of the Medicaid program provider agreement; and failed to comply with a
Medicaid program procedure manual.

VII. CONCLUSIONS OF LAW

HHSC-OIG has jurisdiction over this case. Tex. Gov’t Code ch. 531; Tex. Hum. Res.
Code ch. 32.

SOAH has jurisdiction over the hearing process and the preparation and issuance of a
proposal for decision, with findings of fact and conclusions of law. Tex. Gov’t Code ch.
2003.

Notice of the hearing was properly provided. Tex. Gov’t Code ch. 2001.

It is an unlawful act to knowingly make or cause to be made a false statement or
misrepresentation of a material fact to permit a person to receive a benefit or payment
under the Medicaid program that is not authorized or that is greater than the benefit or
payment that is authorized. Tex. Hum. Res. Code § 36.002(1). “Knowingly” means that
the person has knowledge of the information, acts with conscious indifference to the truth
or falsity of the information, or acts in reckless disregard of the truth or falsity of the
information. Proof of the person’s specific intent to commit an unlawful act under
§ 36.002 is not required to show that a person acted “knowingly.” Tex. Hum. Res. Code
§ 36.0011(b).

“Fraud” as an intentional deception or misrepresentation made by a person with the
knowledge that the deception could result in some unauthorized benefit to that person or
some other person, including any act that constitutes fraud under applicable federal or
state law. Tex. Gov’t Code § 531.1011(1).

HHSC-OIG must impose a hold on payment of claims for reimbursement submitted by a
provider on receipt of reliable evidence that the circumstances giving rise to the hold on
payment involve fraud or willful misrepresentation under the state Medicaid program.
Texas Gov’t Code § 531.102(g)(2).

All Medicaid payments to a provider must be suspended after the state Medicaid agency
determines that there is a credible allegation of fraud for which an investigation is
pending, unless the agency has good cause not to suspend payments (or to suspend
payments only in part). If the state’s Medicaid fraud control unit accepts a referral for
investigation of the provider, the payment suspension may be continued until such time
as the investigation and any associated enforcement proceedings are completed. 42
C.FR. § 455.23.
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8. “Credible allegation of fraud” is “an allegation, which has been verified by the State,
from any source,” including, for example, fraud hotline complaints, claims data mining,
and provider audits. Allegations are considered credible when they have indicia of
reliability and the State Medicaid agency has reviewed all allegations, facts, and evidence
carefully and acts judiciously on a case-by-case basis. 42 C.F.R. § 455.2.

0. HHSC may impose a hold on payment of future claims submitted by a provider if there is
reliable evidence that the provider has committed fraud or willful misrepresentation
regarding a claim for reimbursement under the medical assistance program. Tex. Hum.
Res. Code § 32.0291(b). In a SOAH hearing on a payment hold, HHSC must make a
prima facie showing that the evidence relied on in imposing the hold is relevant, credible,
and material to the issue of fraud or willful misrepresentation. Tex. Hum. Res. Code
§ 32.0291(c).

10. HHSC-OIG lacks authority to maintain the payment hold against HFD for alleged fraud
or misrepresentation. Tex. Gov’t Code § 531.102(g)(2); 42 C.F.R. § 455.23; Tex. Hum.
Res. Code § 32.091(c); 1 Tex. Admin. Code §§ 371.1703(b)(3) and (5),
371.1617(a)(1)(A)-(C).

11. HHSC-OIG has authority to maintain a payment hold against HFD based on prima facie
evidence of: billing or causing claims to be submitted to the Medicaid program for
services or items that are not reimbursable by the Medicaid program; failing to comply
with the terms of the Medicaid program provider agreement; and failing to comply with a
Medicaid program procedure manual. 1 Tex. Admin. Code §§ 371. 1703(b)(5),
371.1617(1)(K), (5)(A) and (G).

VIII. RECOMMENDATION

The ALJ recommends that any payment hold against HFD be reduced to 9 percent of the
40 percent of HFD’s total Medicaid reimbursement that is related to orthodontics, or 4 percent of

HFD’s total Medicaid reimbursement.

SIGNED August 15, 2012.

& 2

SHANNON KILGORE
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS




before the propriety of settlement or other enforcement can be evalu-
ated, the Inspector General may conduct a full investigation of the case.

(h) An Inspector General case remains open until the investi-
gation is complete, the case is reasonably settled, the Inspector General
makes an administrative determination that closes the case for lack of
evidence or appropriate administrative enforcement, and/or legal ac-
tion is completed. At any time during the investigative or enforcement
process, the Inspector General maintains the authority to settle adminis-
trative cases, impose payment holds, or request the Office of the Attor-
ney General to obtain an injunction to prevent a person from disposing
of an asset identified by the OIG as potentially subject to recovery by
the OIG due to the person’s fraud or abuse.

(i) Referral for Legal Action. The Inspector General refers
all cases of suspected Medicaid fraud or patient abuse or neglect to
the Medicaid Fraud Control Unit (MFCU) or the Civil Fraud Division
(CFD) at the Office of the Attorney General (OAG) for investigation
regarding the need for criminal or civil prosecution. If the MFCU fails
to act on a matter within 30 days of receiving a referred case from the
Inspector General or returns a case to the Inspector General without
initiating prosecution, the Inspector General may refer the matter to
an appropriate prosecuting authority or a collection agency. Nothing
in these rules is intended to prevent concurrent administrative, civil,
and/or criminal investigation and action regarding suspected fraud or
patient abuse or neglect. Subject to express statutory limitations, the
Inspector General may proceed with recoupment and/or administrative
enforcement concurrently with judicial prosecution of the same matter.

(j) Administrative Enforcement. Based upon the nature and
severity of the program violation, the provider’s previous history of vi-
olations, evidence of the provider’s knowledge and intent, and other
relevant factors, the Inspector General may select enforcement mea-
sures from the three categories set forth below and in more detail at
Divisions 3 - 6 of this subchapter.

(1) Administrative Actions--The Inspector General may
impose an administrative action to provide safeguards for future
compliance or refer a matter for additional review or enforcement;
e.g., education, referral to licensing board, referral for judicial action.
The imposition of administrative actions does not give rise to due
process notice or hearing requirements.

(2) Sanctions--Sanctions may directly impact a person’s
ability to keep or receive payments and/or the person’s participation in
the Medicaid program; e.g., exclusion from program participation, re-
coupment of overpayments, or payment hold. Imposition of sanctions
triggers due process notice and hearing requirements.

(3) Damages and Penalties (formerly "Civil Monetary
Penalties")--The imposition of damages or penalties for program vio-
lations (e.g., false claims, specified managed care acts or omissions)
triggers due process notice and hearing requirements.

§371.1605.  Statutory Authority.

The statutory authority for this subchapter is provided by Texas Hu-
man Resources Code, Chapters 32 and 36, Texas Government Code
§531.001 et seq., 42 United States Code, 42 Code of Federal Regula-
tions, and the Social Security Act.

§371.1609. Inspector General Responsibilities in Relation to Medic-
aid and Other Health and Human Services Provider Fraud and Abuse.

The Inspector General’s responsibilities in relation to Medicaid and
other HHS program fraud and abuse include the following:

(1) establishing rules for minimizing the opportunity for
fraud and abuse;

(2) establishing and maintaining methods and criteria for
detecting and identifying cases of possible fraud or abuse;

(3) establishing the methods for referring suspected fraud
or physical abuse and neglect cases for investigation;

(4) referring cases where fraud or physical abuse appears
to exist to the appropriate law enforcement agencies for prosecution;

(5) cooperating with the Medicaid Fraud Control Unit, Of-
fice of the Attorney General, by furnishing Medicaid information and
data and serving as witnesses, when requested;

(6) recouping all overpayments and taking other adminis-
trative sanctions and actions;

(7) investigating cases of possible fraud or abuse;

(8) conducting an integrity review on complaints of
Medicaid fraud, abuse, or physical abuse or neglect involving criminal
conduct and referring suspected cases of Medicaid provider fraud
and physical abuse or neglect to the Attorney General’s Medicaid
Fraud Control Unit, provided that the criminal referral does not
preclude the Inspector General from continuing its investigation of the
provider, which investigation may lead to the imposition of appropriate
administrative or civil sanctions;

(9) referring a Medicaid provider to the Attorney General’s
Medicaid Fraud Control Unit when a provider’s records are being with-
held, concealed, destroyed, fabricated, or falsified. Such referral does
not preclude the Inspector General from continuing its investigation of
the provider;

(10) investigating recipient fraud; and

(11) imposing administrative monetary penalties and dam-
ages against providers, individuals, contractors, or recipients involved
with fraud, abuse, or physical abuse or neglect.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2004.

TRD-200407410

Steve Aragén

Chief Counsel

Texas Health and Human Services Commission
Effective date: January 9, 2005

Proposal publication date: June 18, 2004

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 2. MEDICAID PROGRAM
AUTHORITY AND VIOLATIONS
1 TAC §§371.1613, 371.1615, 371.1617, 371.1619

The new rules are adopted under §531.033 and §531.021 of
the Texas Government Code, which provides the Commission
with broad rulemaking authority. In addition, §32.021(a) and (c)
of the Human Resources Code provides that the Commission
shall adopt necessary rules for the proper and efficient admin-
istration of the medical assistance program. Section 531.102 of
the Government Code establishes the Office of Inspector Gen-
eral (formerly the Office of Investigations and Enforcement) and
imposes responsibility for the investigation of fraud and abuse

29 TexReg 12142 December 31, 2004 Texas Register



in the provision of health and human services and the enforce-
ment of state law relating to the provision of those services upon
the Office of Inspector General. These rules specifically imple-
ment the provisions of HB2292 and HB 1743. 42 CFR §455.13
requires that the State’s Medicaid agency have methods and cri-
teria for identifying suspected fraud and abuse cases and meth-
ods for investigating fraud and abuse, and referring cases for
criminal prosecution. 42 CFR, Part 455 specifies all federal re-
quirements of the Commission to provide for Medicaid fraud and
abuse program integrity. 42 CFR §1002.2 provides authority for
the Commission to exclude Medicaid providers from participation
in the Medicaid program. 42 CFR Parts 1002 and 1001 provide
all requirements relating to exclusion of providers. Various other
state and federal statutes place requirements on the Commis-
sion to implement a fraud and abuse program integrity compo-
nent. The adopted rules meet the mandates of the state and
federal statutes delineated above and the state statutes above
provide the Commission with broad rulemaking authority for the
implementation of those mandates.

§371.1613. Program Authority.

When established by prima facie evidence, all Medicaid and other HHS
program violations (defined at §371.1617 of this subchapter) are sub-
ject to administrative enforcement and/or criminal or other appropri-
ate judicial action. The method of enforcement reflects the evidence
of the intent of the non-compliant provider or person. Unintentional
program violations are subject to administrative actions and sanctions.
Violations the provider or person knew or should have known were
false and involved program or patient abuse or fraud are also subject
to administrative monetary penalties, as well as criminal or other judi-
cial prosecution. In accordance with 42 Code of Federal Regulations
(CFR) §455.13(a), the Inspector General has established methods and
criteria for identifying suspected fraud cases. Criteria to establish sus-
pected fraud is based upon evidence of intentional deception or misrep-
resentation or upon a program violation or violation of other governing
statutory law, including without limitation neglect, that appears to have
been committed intentionally or with knowing and willful disregard for
program rules.

§371.1615.  Provider Responsibility.

(a) Participation in the Medicaid and other HHS programs
charges all providers and persons, including managed care organi-
zations, with knowledge of the federal and state law that governed
Medicaid or other HHS programs during the period of time that the
program was billed. This includes knowledge of the Texas Medicaid
Provider Procedures Manual, HHS program and procedure manuals,
and other official program manuals and publications, including all
official interpretations or explanations given to the provider or person
regarding the services that they provide.

(b) Providers are charged with the responsibility of ensuring
and acquiring appropriate Medicaid and other HHS program enroll-
ment and required licenses or certifications of all individuals providing
services in the provider’s office or operation. Providers are also re-
sponsible for ensuring, through review of the Commission’s Exclusion
Database, that all employees, contractors, and other Medicaid or HHS
providers, within the provider’s office or operation, are not excluded
from participation in the Medicaid or another HHS program. The po-
tential sanctions, damages, and penalties imposed for failure to ensure
compliance with these requirements are addressed more specifically in
§371.1677 of this subchapter.

(¢) A Medicaid or other HHS provider is responsible for the
provider’s own actions and omissions, as well as the actions and omis-
sions of the provider’s employees, contractors, and agents. This re-
sponsibility, however, does not absolve a provider’s employees, con-
tractors, and agents from their own personal responsibility and liability.

§371.1617.  Program Violations.

Following is a non-exclusive list of grounds/criteria for the Inspector
General’s administrative enforcement and/or referral for criminal, civil,
or licensure or certification investigation and judicial action regarding
program violations by any provider or person. Violations result from
a provider or person who knew or should have known the following
were violations. The headings of each group listed below are provided
solely for organization and convenience and are not elements of any
program violation.

(1) Claims and Billing.

(A) submitting or causing to be submitted a false state-
ment or misrepresentation, or omitting pertinent facts when claiming
payment under Medicaid or other HHS program or when supplying in-
formation used to determine the right to payment under Medicaid or
other HHS program;

(B) submitting or causing to be submitted a false state-
ment, information or misrepresentation, or omitting pertinent facts to
obtain greater compensation than the provider is legally entitled to;

(C) submitting or causing to be submitted a false state-
ment, information or misrepresentation, or omitting pertinent facts to
meet prior authorization requirements;

(D) submitting or causing to be submitted under Title
XVIII (Medicare) or a state health care program claims or requests for
payment containing unjustified charges or costs for items or services
that substantially exceed the person’s usual and customary charges or
costs for those items or services to the public or the private pay patients
unless otherwise authorized by law;

(E) submitting or causing to be submitted claims with a
pattern of inappropriate coding or billing that results in excessive costs
to the Medicaid or other HHS program;

(F) billing or causing claims to be filed for services or
merchandise that were not provided to the recipient;

(G) submitting or causing to be submitted a false state-
ment or misrepresentation that, if used, has the potential of increasing
any individual or state provider payment rate or fee;

(H) submitting or causing to be submitted to the Medic-
aid or other HHS program a cost report containing costs not associated
with the Medicaid or other HHS program or not permitted by Medicaid
or other HHS program policies;

(I) presenting or causing to be presented to an operating
agency or its agent a claim that contains a statement or representation
that the person knows or should have known to be false;

(J) billing or causing claims to be submitted to the Med-
icaid or other HHS program for services or items furnished personally
by, at the medical direction of, or on the prescription or order of a per-
son who is excluded from the Texas Medicaid, other HHS program,
or Medicare or has been excluded from and not reinstated within the
Texas Medicaid, other HHS program, or Medicare;

(K) billing or causing claims to be submitted to the
Medicaid or other HHS program for services or items that are not
reimbursable by the Medicaid or other HHS program;
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(L) billing or causing claims to be submitted to the
Medicaid or other HHS program for a service or item which requires a
prior order or prescription by a licensed health care practitioner when
such order or prescription has not been obtained;

(M) billing or causing claims to be submitted to the
Medicaid or other HHS program for an item or service substituted
without authorization for the item or service ordered, prescribed or
otherwise designated by the Medicaid or other HHS program;

(N) billing or causing claims to be submitted to the
Medicaid or other HHS program by a provider or person who is owned
or controlled, directly or indirectly, by an excluded person; and

(O) billing or causing claims to be submitted to the
Medicaid or other HHS program by a provider or person for charges
in which the provider discounted the same services for any other types
of patient.

(2) Records and Documentation.

(A) failing to maintain for the period of time required
by the rules relevant to the provider in question records and other doc-
umentation that the provider is required by federal or state law or reg-
ulation or by contract to maintain in order to participate in the Med-
icaid or other HHS program or to provide records or documents upon
written request for any records or documents determined necessary by
the Inspector General to complete their statutory functions related to
a fraud and abuse investigation. Such records and documentation in-
clude, without limitation, those necessary:

(i) to verify specific deliveries, medical necessity,
medical appropriateness, and adequate written documentation of items
or services furnished under Title XIX or Title XX;

(ii) to determine in accordance with established
rates appropriate payment for those items or services delivered;

(iii) to confirm the eligibility of the provider to
participate in the Medicaid or other HHS program; e.g., medical
records (including, without limitation, x-rays, laboratory and test
results, and other documents related to diagnosis), billing and claims
records; cost reports, managed care encounter data, financial data
necessary to demonstrate solvency of risk-bearing providers, and
documentation (including, without limitation, ownership disclosure
statements, articles of incorporation, by-laws, and corporate minutes)
necessary to demonstrate ownership of corporate entities; and

(iv) to verify the purchase and actual cost of prod-
ucts;

(B) failing to disclose fully and accurately or com-
pletely information required by the Social Security Act and by 42
CFR Part 455, Subpart B; 42 CFR Part 420, Subpart C. 42 CFR
§1001.1101; and 42 CFR Part 431;

(C) failing to provide immediate access, upon request
by a requesting agency, to the premises or to any records, documents,
and other items or equipment the provider is required by federal or state
law or regulation or by contract to maintain in order to participate in
the Medicaid or other HHS program (see subparagraphs (A) and (B)
of this paragraph), or failing to provide records, documents, and other
items or equipment upon written request that are determined necessary
by the Inspector General to complete their statutory functions related
to a fraud and abuse investigation, including without limitation all re-
quirements specified in §371.1643(f) of this subchapter. "Immediate
access" is deemed to be within 24 hours of receiving a written request,
unless the requesting agency has reason to suspect fraud or abuse or to
believe that requested records, documents, or other items or equipment
are about to be altered or destroyed, thereby necessitating access at the

actual time the request is presented or, in the opinion of the Inspector
General, the request may be completed at the time of the request and/or
in less than 24 hours;

(D) developing false source documents or failing to sign
source documents or to retain supporting documentation or to comply
with the provisions or requirements of the operating agency or its agents
pertaining to electronic claims submittal; and

(E) failing as a provider, whether individual, group, fa-
cility, managed care or other entity, to include within any subcontracts
for services or items to be delivered within the Medicaid program all
information that is required by 42 CFR §434.10(b).

(3) Program-Related Convictions.

(A) pleading guilty or nolo contendere, agreeing to an
order of probation without adjudication of guilt under deferred adju-
dication, or being a defendant in a court judgment or finding of guilt
for a violation relating to performance of a provider agreement or pro-
gram violation of Medicare, the Texas Medicaid program, other HHS
program, or any other state’s Medicaid program;

(B) pleading guilty or being convicted of a violation of
state or federal statutes relating to dangerous drugs, controlled sub-
stances, or any other drug-related offense;

(C) pleading guilty of, being convicted of, or engaging
in conduct involving moral turpitude;

(D) pleading guilty or being convicted of a violation of
state or federal statutes relating to fraud, theft, embezzlement, breach
of fiduciary responsibility, or other financial misconduct relating to the
delivery of a health care item or service or relating to any act or omis-
sion in a program operated or financed by any federal, state, or local
government agency;

(E) being convicted in connection with the interference
with or obstruction of any investigation into any criminal offense that
would support mandatory exclusion under §371.1655 of this subchap-
ter or any offense listed within paragraph (3) of this subsection regard-
ing program-related convictions; and

(F) being convicted of any offense that would support
mandatory exclusion under §371.1655 of this subchapter.

(4) Provider Eligibility.

(A) failing to meet standards required for licensure,
when such licensure is required by state or federal law, administrative
rule, provider agreement, or provider manual for participation in the
Medicaid or other HHS program;

(B) being excluded, suspended or otherwise sanctioned
within any federal program involving the provision of health care;

(C) being excluded, suspended or otherwise sanctioned
under any state health care program for reasons bearing on the per-
son’s professional competence, professional performance or financial
integrity;

(D) failing to fully and/or correctly complete a Provider
Enrollment Agreement, Provider Re-Enrollment Agreement or other
enrollment form prescribed by the relevant operating agency or its
agent for enrollment; and.

(E) loss or forfeiture of corporate charter.
(5) Program Compliance

(A) failing to comply with the terms of the Medicaid or
other HHS program contract or provider agreement, assignment agree-
ment, the provider certification on the Medicaid or other HHS program
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claim form, or rules or regulations published by the Commission or a
Medicaid or other HHS operating agencys;

(B) violating any provision of the Human Resources
Code, Chapter 32 or 36, or any rule or regulation issued under the
Code;

(C) submitting a false statement or misrepresentation or
omitting pertinent facts on any application or any documents requested
as a prerequisite for Medicaid or other HHS program participation;

(D) refusing to execute or comply with a provider
agreement or amendments when requested;

(E) failing to correct deficiencies in provider operations
after receiving written notice of them from an operating agency, the
commission or their authorized agents;

(F) failing to abide by applicable federal and state law
regarding handicapped individuals or civil rights;

(G) failing to comply with Medicaid or other HHS pro-
gram policies, published Medicaid or other HHS program bulletins,
policy notification letters, provider policy or procedure manuals, con-
tracts, statutes, rules, regulations, or interpretation previously sent to
the provider by an operating agency or the commission regarding any
of the authorities listed above, including statutes or standards govern-
ing occupations;

(H) failing to fully and accurately make any disclosure
required by the Social Security Act, §1124 or §1126;

(I) failing to disclose information about the ownership
of a subcontractor with whom the person has had business transac-
tions in an amount exceeding $25,000 during the previous 12 months or
about any significant business transactions (as defined by HHS) with
any wholly-owned supplier or subcontractor during the previous five
years;

(J) failing, as a hospital, to comply substantially
with a corrective action required under the Social Security Act,

§1886(f)(2)(B);

(K) failing to repay or make arrangements that are sat-
isfactory to the commission to repay identified overpayments or other
erroneous payments or assessments identified by the commission or
any Medicaid or other HHS program operating agencys;

(L) committing an act described in the Social Security
Act, §1128A (mandatory exclusion) or §1128B (permissive exclusion);

(M) defaulting on repayments of scholarship obliga-
tions or items relating to health profession education made or secured,
in whole or in part, by HHS or the state when they have taken all
reasonable steps available to them to secure repayment;

(N) soliciting or causing to be solicited, through offers
of transportation or otherwise, Medicaid or other HHS program recip-
ients for the purpose of delivering to those recipients health care items
or services;

(O) marketing, supplying or selling confidential infor-
mation (e.g., recipient names and other recipient information) for a use
that is not expressly authorized by the Medicaid or other HHS program;
and

(P) failing to abide by applicable statutes and standards
governing providers.

(6) Delivery of Health Care Services.

(A) failing to provide health care services or items to
Medicaid or other HHS program recipients in accordance with accepted

medical community standards or standards required by statute, regula-
tion, or contract, including statutes and standards that govern occupa-
tions;

(B) furnishing or ordering health care services or items
for a recipient-patient under Title X VIII or a state health care program
that substantially exceed the recipient’s needs, are not medically nec-
essary, are not provided economically or are of a quality that fails to
meet professionally recognized standards of health care; and

(C) engaging in any negligent practice that results
in death, injury, or substantial probability of death or injury to the
provider’s patients;

(7) Improper Collection and Misuse of Funds.

(A) charging recipients for services when payment for
the services was recouped by Medicaid or another HHS program for
any reason;

(B) misapplying, misusing, embezzling, failing to
promptly release upon a valid request, or failing to keep detailed
receipts of expenditures relating to any funds or other property in trust
for a Medicaid or other HHS program recipient;

(C) failing to notify and reimburse the relevant operat-
ing agency or the commission or their agents for services paid by Med-
icaid or other HHS programs if the provider also receives reimburse-
ment from a liable third party;

(D) rebating or accepting a fee or a part of a fee or
charge for a Medicaid or other HHS program patient referral;

(E) requesting from a recipient in payment for services
or items delivered within the Medicaid or other HHS program any
amount that exceeds the amount Medicaid or other HHS program paid
for such services or items, with the exception of any cost-sharing au-
thorized by the program; and

(F) requesting from a third party liable for payment of
the services or items provided to a recipient under the Medicaid or
other HHS program, any payment other than as authorized at 42 CFR
§447.20.

(8) Licensure Actions

(A) having a voluntary or involuntary action taken by
a licensing or certification agency or board that requires the provider
or employee to comply with professional practice requirements of the
board after the board receives evidence of noncompliance with licens-
ing or certification requirements; and

(B) having its license to provide health care revoked,
suspended, or probated by any state licensing or certification author-
ity, or losing a license or certification, because of action based on as-
sessment of the person’s professional competence, professional perfor-
mance, or financial integrity, non-compliance with Health and Safety
Code, statutes governing occupations, or surrendering a license or cer-
tification while a formal disciplinary proceeding is pending before li-
censing or certification authorities when the proceeding concerns the
person’s professional competence, professional performance, or finan-
cial integrity;

(9) Managed Care Organizations and Persons Providing
Services or Items Through Managed Care. (Note: This paragraph
includes those program violations that are unique to managed care;
paragraphs (1) - (8) and (11) of this section also apply to managed
care.)

(A) failing, as a managed care organization (MCO)), pri-
mary care case management system (PCCM), an association, group or
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individual health care provider furnishing services through an MCO,
to provide to recipient enrollee a health care benefit, service or item
that the organization is required to provide under its contract with an
operating agency;

(B) failing, as a managed care organization, a PCCM
or an association, group or individual health care provider furnishing
services through an MCO, to provide to an individual a health care
benefit, service or item that the organization is required to provide by
state or federal law, regulation or program rule;

(C) engaging, as a managed care organization, in ac-
tions that indicate a pattern of wrongful denial or payment for a health
care benefit, service or item that the organization is required to provide
under its contract with an operating agency;

(D) engaging, as a managed care organization, in ac-
tions that indicate a pattern of wrongful delay of at least 45 days or a
longer period specified in the contract with an operating agency, not to
exceed 60 days, in making payment for a health care benefit, service or
item that the organization is required to provide under its contract with
an operating agency;

(E) engaging, as a managed care organization, a PCCM
or an association, group or individual health care provider furnishing
services through managed care, in a fraudulent activity in connection
with the enrollment in the organization’s managed care plan of an indi-
vidual eligible for medical assistance or in connection with marketing
the organization’s services to an individual eligible for medical assis-
tance.

(F) discriminating against enrollees or prospective en-
rollees on any basis, including, without limitation, age, gender, ethnic
origin or health status;

(G) failing as a managed care organization, to comply
with any term within a contract with a Medicaid or other HHS program
operating agency to provide health care services to Medicaid or HHS
program recipients; and

(H) failing, as a managed care organization, reasonably
to provide to the relevant operating agency, upon its written request,
encounter data and/or other data contractually required to document
the services and items delivered by or through the MCO to Medicaid
or other HHS program recipients.

(10) Cost Report Violations.

(A) reporting costs of noncovered or nonchargeable ser-
vices as covered items; e.g., incorrectly apportioning or allocating costs
on cost reports; including costs of noncovered services, supplies or
equipment in allowable costs; arrangements between providers and em-
ployees, related parties, independent contractors, suppliers, and others
that appear to be designed primarily to overstate the costs to the pro-
gram through various devices (such as commissions or fee splitting) to
siphon-off or conceal illegal profits;

(B) reporting costs not incurred or which were attribut-
able to nonprogram activities, other enterprises or personal expenses;

(C) including unallowable cost items on a cost report;

(D) manipulating or falsifying statistics that result in
overstatement of costs or avoidance of recoupment, such as incorrectly
reporting square footage, hours worked, revenues received, or units of
service delivered;

(E) claiming bad debts without first genuinely attempt-
ing to collect payment;

(F) depreciating assets that have been fully depreciated
or sold or using an incorrect basis for depreciation; and

(G) reporting costs above the cost to the related party.
(11) Kickbacks and Referrals.

(A) violating any of the provisions specified in
§371.1721(b) of this subchapter relating to kickbacks, bribes, rebates,
referrals, inducements, or solicitation;

(B) as a physician, referring a Medicaid or other HHS
program patient to an entity with which the physician has a financial
relationship for the furnishing of designated health services, payment
for which would be denied under Title XVIII (Medicare) pursuant to
§1877 and §1903(s) of the Social Security Act (Stark I and II). Neither
federal financial participation nor this state’s expenditures for medical
assistance under the state Medicaid plan may be used to pay for ser-
vices or items delivered within the program and within a relationship
that violates Stark I or II. The Commission hereby references and incor-
porates within these rules the federal regulations promulgated pursuant
to Stark I and II, and expressly recognizes all exceptions to the prohi-
bitions on referrals established within those rules.

(C) failing to disclose documentation of financial rela-
tionships necessary to establish compliance with Stark I and II, as set
forth in subparagraph (B) of this paragraph; and

(D) offering to pay or agreeing to accept, directly or in-
directly, overtly or covertly any remuneration in cash or in kind to or
from another for securing or soliciting a patient or patronage for or
from a person licensed, certified, or registered or enrolled as a provider
or otherwise by a state health care regulatory or health and human ser-
vice agency.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on December 20,
2004.

TRD-200407411

Steve Aragén

Chief Counsel

Texas Health and Human Services Commission
Effective date: January 9, 2005

Proposal publication date: June 18, 2004

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 3. ADMINISTRATIVE ACTIONS

1 TAC §§371.1629, 371.1631, 371.1633

The new rules are adopted under §531.033 and §531.021 of
the Texas Government Code, which provides the Commission
with broad rulemaking authority. In addition, §32.021(a) and (c)
of the Human Resources Code provides that the Commission
shall adopt necessary rules for the proper and efficient admin-
istration of the medical assistance program. Section 531.102 of
the Government Code establishes the Office of Inspector Gen-
eral (formerly the Office of Investigations and Enforcement) and
imposes responsibility for the investigation of fraud and abuse
in the provision of health and human services and the enforce-
ment of state law relating to the provision of those services upon
the Office of Inspector General. These rules specifically imple-
ment the provisions of HB2292 and HB 1743. 42 CFR §455.13
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=<Prev Rule Texas Administrative Code Next Rule>>
TITLE 1 ADMINISTRATION

PART 15 TEXAS HEALTH AND HUMAN SERVICES COMMISSION
CHAPTER 371 MEDICAID AND OTHER HEALTH AND HUMAN SERVICES

FRAUD AND ABUSE PROGRAM INTEGRITY

SUBCHAPTER G ADMINISTRATIVE ACTIONS AND SANCTIONS
DIVISION 5

RULE §371.1703 Recovery of Overpayments
Repealed Date: 10/14/2012
Historical Texas Register

(a) The Inspector General and its agents recover all overpayments made to providers within the
Medicaid or other HHS program, whether the overpayment resulted from error (by the provider, the
claims administrator, or an operating agency), misunderstanding, or a program violation proven to
result from fraud or abuse. When the Inspector General's investigation reveals evidence of a program
violation (which may or may not include an overpayment), the Inspector General determines and
imposes the appropriate administrative enforcement.

(b) Payment Hold. A payment hold on payments of future claims submitted for reimbursement will be
imposed, without prior notice, after it is determined that prima facie evidence exists to support the
payment hold. The payment hold may be imposed prior to completion of an investigation. It is used to
withhold payments to providers that may be used subsequently to offset the overpayment or penalty
amount when the investigation is complete. The provider or person will be notified of the payment hold
not later than the fifth (5th) working day after the date the hold is imposed. With the exception of a
payment hold imposed as a result of paragraph (2) of this subsection, the provider or person may
request an informal review and/or an expedited administrative appeal hearing. These requests must be
received in writing in the method prescribed by the Inspector General not later than the 10th day after
the date the active provider receives notice of the payment hold. A provider's decision to seek an
informal resolution under this subsection does not extend the time by which the provider must request
an expedited administrative appeal hearing. On timely written request by a provider subject to a
payment hold, the Inspector General will file a request for an expedited administrative hearing
regarding the payment hold. Should the provider request both an informal review and an expedited
administrative appeal hearing, the expedited administrative appeal hearing will be abated until the
informal review process is completed. The instances in which a payment hold may be imposed without
prior notice are:

(1) to compel production of records;

(2) when requested by the Attorney General's Medicaid Fraud Control Unit, as applicable;

(3) in the instance of fraud or willful misrepresentation;

(4) when the U.S. Health and Human Services imposes a payment hold (suspension of payments)

against the provider for Medicare violations and that provider or person is also a provider in the
Medicaid program;
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(5) for any reasons specified in §§371.1609, 371.1617, 371.1621 of this subchapter, or any other
provisions delineated in these rules; or

(6) for any other reason specified by statute or regulation.

(c) Injunction to Prevent Disposing of Assets and Application to Debts. Based on the results of
investigative findings and evidence that potential fraud exists and a potential overpayment, penalty, or
damage has been identified, a method that may be used by the Inspector General, as a fiduciary for the
state, is injunctive relief. The purpose of the injunctive relief is to ensure assets remain to reimburse the
state funds owed such as recoupment of overpayments and assessed damages and penalties,
investigative costs, and other costs specified in §371.1705 of this subchapter. The Inspector General,
for purposes of Medicaid or other HHS program reimbursement, will request that the Attorney General
obtain an injunction to prevent a provider or person from disposing of an asset(s) identified by the
Inspector General as potentially subject to recovery due to the provider's or person's fraud or abuse.
Upon final resolution of the case, any funds derived from the forfeited asset(s), after offsetting any
expenses attributable to the sale of those assets, will be applied, by the Inspector General, to the unpaid
debt.

(d) Payment of recoupments. At the Inspector General's discretion, overpayments may be collected in a
lump sum or through installments. The Inspector General may collect recoupments by deducting them
incrementally from prospective or retrospective payments owed to the provider. If collection is made
through installments, the provider must comply with the payment plan established by the Inspector
General. A payment plan will be for a reasonable length of time as determined by the Inspector General
considering the circumstances of each individual case.

(e) Other collection methods. When providers have not paid funds owed to the Medicaid or other HHS
program, the Inspector General will utilize numerous means necessary to aggressively collect funds
owed. Some of these tools are: utilizing a collection agency, collecting from Medicare for Medicaid
provider debts, requesting the State Comptroller to place a hold on all state voucher revenue for a
provider or person from all state agencies, requesting the Attorney General's Collection Division to file
suit in district court, and receiving and reporting credit information on providers and persons with
outstanding debts.

(f) Overpayments caused by an Order. An ordering provider or person causes an overpayment to be
made to themselves or to another provider as a result of a false statement, misrepresentation, or
omission of pertinent facts:

(1) on a claim, attachments to a claim, medical records, document serving as an order for services, or
any other documentation used to adjudicate a claim for payment;

(2) any documentation submitted or maintained by the provider to support representations made on
claims;

(3) any documentation submitted or maintained by the provider to support the need or the medical
necessity of the service; or

(4) other documents used to establish fees, daily payment rates, or payments.

Source Note: The provisions of this §371.1703 adopted to be effective January 9, 2005, 29 TexReg
12128
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APPEALS DIVISION
TEXAS HEALTH AND HUMAN SERVICES COMMISSION

AUSTIN, TEXAS

§
HARLINGEN FAMILY DENTISTRY §
PETITIONER §
§

VS. § SOAH DOCKET NO. 529-12-3180
§
TEXAS HEALTH AND HUMAN SERVICES §
COMMISSION OFFICE OF §
INSPECTOR GENERAL, §
RESPONDENT §

FINAL ORDER
Lo |
On the day of October 2012, the undersigned Administrative Law Judge, a

designee of the Executive Commissioner of the Texas Health and Human Services
Commission, finds that, after proper and timely notice was given, the above-styled case was
heard by a State Office of Administrative Hearings Administrative Law Judge, who made and
filed a proposal for decision containing findings of fact and conclusions offaw. This proposal for
decision was properly served on all parties, who were given an opportunity to file exceptions
and replies as part of the administrative record. Petitioner and Respondent filed Exceptions;
Petitioner filed a Reply to Respondent’s Exceptions

The Texas Health and Human Services Commission, after review and due consideration of the
proposal for decision, attached as Exhibit A, the Exceptions and Reply filed by the parties, and
the Exceptions Letter from the Administrative Law Judge, adopts the findings of fact and
conclusions of law of the Administrative Law Judge contained in the proposal for decision and
incorporates those findings of fact and conclusions of law into this Final Order as if such were
fully set out and separately stated in this Final Order.

IT IS, THEREFORE, ORDERED by the Texas Health and Human Services Commission that the
action imposing a payment hold on Petitioner BE SUSTAINED IN PART and BE REVERSED
IN PART, and that the payment hold against Petitioner BE REDUCED to 9 percent of



Petitioner’s total Medicaid reimbursement that is related to orthodontics, or 4 percent of

Petitioner’s total Medicaid reimbursement.

OH
Entered this 10— day of October 2012.

Executive Commissioner of the Texas Health and
Human Services Commission

By: —t
Susan Nash Fekety, Administrative Law Judge
On behalf of the Executive Commissioner




TEXAS HEALTH AND HUMAN SERVICES COMMISSION

KYLE L. JANEK, M.D.
EXECUTIVE COMMISSIONER

October 10, 2012

J. A. “Tony” Canales CERTIFIED MAIL —~ 7011 1150 0000 5775 9315
Canales & Simonson, P. C. RETURN RECEIPT REQUESTED
P O Box 5624

Corpus Christi, Texas 78465

John Medlock & Corrie Alvarado

Office of Inspector General

Health and Human Services Commission
1110 Metric Blvd, Bldg |, MC:134-0
Austin, Texas 78758

RE: SOAH Docket No. 529-13-3180 Harlingen Family Denistry,
vs. Texas Health and Human Services Commission

Dear Mr. Canales, Mr. Medlock, and Ms. Alvarado:

Enclosed, please find an Order in the above-referenced case.

If you have any further questions, you may reach me at (512) 231-5746.
Sincerely,

>C%

Susan N. Fekety FACSIMILE: (512) 231-5779
Administrative Law Judge
Appeals Division

SNF:kc
Enclosure

Appeals Division ¢ P.O.Box 149030 « MC W-613 e Austin, Texas 78714-9030



APPEALS DIVISION
TEXAS HEALTH AND HUMAN SERVICES COMMISSION
AUSTIN, TEXAS

'HARLINGEN FAMILY DENTISTRY,
PETITIONER
VS. SOAH DOCKET NO. 520-12-3180
TEXAS HEALTH AND HUMAN SERVICES
COMMISSION OFFICE OF

INSPECTOR GENERAL,
RESPONDENT

HHSC Cause No. 12-0789-K

ORDER

On the 7th day of January 2013 came on for consideration Respondent’s Motion for
Rehearing filed on 30 October 2012. After considering the Motion, Petitioner’s
Response, and the pleadings in this cause, this Administrative Law Judge finds that
good cause to grant the Motion does not exist for the following reasons:

1. RESPONDENT OIG ARGUES THAT THE SOAH PROPOSAL FOR DECISION (PFD)
EXCEEDED THE SCOPE OF SOAH'S AUTHORITY.

Under the provisions of TEX. GOV'T CODE CHAPTER 2001, the scheme of PFDs and
agency final orders necessitates that a SOAH ALJ may only “recommend” a sanction.’
However, that limit on the SOAH ALJ’s authority does not eliminate her authority to
determine whether sanctions should be applied, which sanctions should be applied, and
what amount or level is appropriate.

Once an agency refers a contested case to SOAH, the SOAH ALJ stands in the shoes of
the agency and may make any finding necessary to resolve the legal issues in the case.
This includes the authority o recommend sanctions once an underlying violation is
found.

The SOAH ALJ has express authority to issue a proposal for decision for the
referring agency including findings of fact and conclusions of law.? 1t is
agreed that the term “including” is understood as a term of enlargement

' See TEX. GOV'T CODE § 2001.058; Tex. State Board of Dental Examiners v. Brown, 281 SW. 3d
692, 697 (Tex. App.—Corpus Christi 2009, pet. denied) (distinguishing an ALJ's recommendation
regarding sanctions from findings of fact and conclusions of iaw).

2 TEx. Gov'T CODE § 2003.042(6).
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rather than a term of limitation or restriction.? Accordingly, the SOAH ALJ is
not restricted to simply issuing findings of facts and conclusions of law, but
any finding necessary to issue a valid legal order on behalf of the agency. * In
this instance the agency is conferred sanctioning power; that same
sanctioning power is vested in the SOAH ALJ by virtue of the statute
requmng the agency to refer the case to SOAH

Specmcally, the Respondent cites 1 TEX. ADMIN. CODE §371 1703(b)
(Termination or Enroliment of Contract) for the proposition that the extent of
the sanction is exclusively at the discretion of the OIG, yet is unable to cite
any specific language from that section to sustain this argument. However, a
new rule sheds light on this issue.

Tex. Hum. Res. Code Ann. § 32.0291(c) gives providers a right to an expedited
administrative hearing regarding a payment hold. The statute explicitly conditions
continuation of the payment hold on a SOAH determination: “The department shall
discontinue the hold unless the department makes a prima facie showing at the hearing
that the evidence relied on by the department in imposing the hold is relevant, credible,
and material to the issue of fraud or willful misrepresentation.” This statutory provision
has been in effect since September 1, 2003.

HHSC-OIG recently adopted a rule relating to payment holds, effective October 14,
2012. 1 TeEX. ADMIN. CODE § 371.1709(e)(3). A “payment hold may be terminated or
partially lifted” when, among other instances, an “administrative law judge or judge of
any court of competent jurisdiction orders OIG to lift the hold in whole or in part.” 1 TEX.
ADMIN CODE § 371.1709(e)(3)(1). Section 371.1709 codifies the most logical
interpretation of Tex. Hum. Res. Code Ann. § 32.0291(c): a SOAH ALJ can determine
whether the OIG should lift a payment hold, in whole or in part, in an expedited
administrative hearing. This determination is contingent on whether “the departiment
makes a prima facie showing at the hearing that the evidence relied on by the
department in imposing the hold is relevant, credible, and material to the issue of fraud
or willful misrepresentation.” TEX. HuM. RES. CODE ANN. § 32.0291(c).

While 1 TEX. ADMIN. CODE § 371.1709(e)(3)(1) was not effective at the time of the

hearing before ALJ Kilgore, the Texas Legislature did not make any changes to the
respective authority of HHSC-OIG or a SOAH ALJ regarding payment holds between
September 1, 2003— the effective date of TEX. HuM. RES. CODE ANN. § 32.0291(c)—and
Ociober 14, 2012—the effective date of 1 TEX. ADMIN. CODE § 371.1709(e). HHSC’s
previous rules relating to payment holds, repealed with the adoption of 1 TEX. ADMIN.
CODE § 371.1709, are silent on this issue. See 37 Tex. Reg. 7989 (2012) (Tex. Health &
Hum. Servs. Comm’n) (listing repealed rules). Therefore, even if 1 TEX. ADMIN. CODE §
371.1709 was not effective at the date of the hearing, HHSC-OIG’s current interpretation
of the statutory scheme is persuasive, namely that the SOAH ALJ has had the authority
to modify a sanction since 2003. Moreover, it is consistent with this Judge’s, and ALJ
Kilgore’s, interpretation of SOAH'’s authority over this matter.

® Railroad Comm’n v. Arco Oil & Gas Co., 876 S.W. 2d 473, 491-92 (Tex. App. — Austin 2005,
pet denied); see Republic Ins. Co. v. Silverton Elevator. Inc. 493 S.W. 2d 748,752 (Tex.1973).
* See Lou Bright & Prof. Ron Beal, The Legal Authority of a SOAH ALJ to Determine Sanctlons
and the Power of the Agency to Modify the Same, article presented at the University of Texas 5"
Advanced Administrative Law Conference, September 2-3, 2010, at 6-7.
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In the instant case, OIG applied a 100% vendor hold on Harlingen’s Medicaid
reimbursements related to orthodontic care after OlG determined that Harlingen
incorrectly applied Medicaid policy and committed Medicaid fraud. OIG determined that
Harlingen was committing Medicaid fraud because it believed that Harlingen had
submitted an unusually high number of incorrect claims for reimbursement.

The SOAH ALJ decided that OIG’s 100% vendor hold of Harlingen’s Medicaid
reimbursements was inordinate and not justified, based on her determination that OIG
failed to prove that Harlingen committed fraud. The following Findings of Fact and
Conclusions of Law demonstrate the basis upon which she reduced the vendor hold
from 100% to 9%:

Finding of Fact 34. There is no evidence that is credible, reliable, or
verifying, or that has indicia of reliability, that a fraudulent lack of
dysfunction existed among the 85 HFD patients reviewed by Dr.
Evans.

Finding of Fact 35. There is no evidence that is credible, reliable, or
verifying, or that has indicia of reliability, that HFD committed fraud or
misrepresentation.

Finding of Fact 38. In Dr. Orr’s opinion, in 8 of the 85 cases (or
approximately 9 percent), the patients failed to meet the 26-point
threshold for Medicaid coverage on the HLD score sheet.

Finding of Fact 39. Prima facie evidence exists that, as to
approximately 9 percent of the HFD cases reviewed, HFD: billed or
caused claims to be submitted to the Medicaid program for services or
items that are not reimbursable by the Medicaid program; failed to
comply with the terms of the Medicaid program provider agreement;
and failed to comply with a Medicaid program procedure manual.

Conclusion of Law 9. HHSC may impose a hold on payment of
future claims submitted by a provider if there is reliable evidence that
the provider has committed fraud or willful misrepresentation
regarding a claim for reimbursement under the medical assistance
program. TEX. HUM. RES. CODE § 32.0291(b). In a SOAH hearing on a
payment hold, HHSC must make a prima facie showing that the
evidence relied on in imposing the hold is relevant, credible, and
material to the issue of fraud or willful misrepresentation. TEX. HuM.
Res. CoDE § 32.0291(c).

Conclusion of Law 10. HHSC-OIG lacks authority to maintain the
payment hold against HFD for alleged fraud or misrepresentation.
TeEX. Gov'T CODE § 531.102(g}2); 42 C.F.R. § 455.23; TeEX. HuMm.
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REes. CobE § 32.091(c); 1 TEX. ADMIN. CODE §§ 371.1703(b)(3) and
(6), 371.1617(a)(1)(A)—(C).

Conclusion of Law 11. HHSC-OIG has authority to maintain a
payment hold against HFD based on prima facie evidence of: billing or
causing claims to be submitted to the Medicaid program for services
or items that are not reimbursable by the Medicaid program; failing to
comply with the terms of the Medicaid program provider agreement;
and failing to comply with a Medicaid program Procedure manual. 1
TEX. ADMIN. CODE §§ 371.1703(b)(5), 371.1617(1)(K), (5)(A) and (G).

Recommendation: The ALJ recommends that any payment hold
against HFD be reduced to 9 percent of the 40 percent of HFD’s total
Medicaid reimbursement that is related to orthodontics, or 4 percent of
HFD’s total Medicaid reimbursement.

Respondent correctly asserts that an agency has the ultimate responsibility to impose
sanctions and determine the scope of those sanctions.’ In cases when a SOAH ALJ
recommends a finding of fact or conclusion of law, TEX. Gov'T CODE § 2001.058
governs, and a SOAH ALJ’s recommendation of a sanction in a finding of fact or
conclusion of law may be overturned only if the agency determines:

(1) that the ALJ did not properly apply or interpret applicable law, agency rules,
written policies or prior administrative decisions;

(2) that a prior administrative decision on which the ALJ relied is incorrect or
should be changed; or

(3) that a technical error in a finding of fact should be changed. °

Therefore, to overturn the SOAH ALJ’s reduction in the percentage of vendor hold to be
applied, Respondent must demonstrate that one of the three criteria described above is
present. Respondent’s argument is that the SOAH ALJ failed to properly interpret and
apply agency policy.

2. RESPONDENT OIG ARGUES THAT PFD INCORRECTLY INTERPRETED
DEFINITION OF “ECTOPIC ERUPTION.”

Respondent claims the definition of “ectopic eruption,” used by HHSC’s Medicaid claims
administrator, TMHP, when pre-approving the disputed claims, is incorrect. To support
its argument, Respondent raises the principle of gjusdem generis in an attempt to show
that the SOAH ALJ improperly interpreted the term “ectopic eruption.”

Ejusdem generis is a “canon of construction holding that when a general word or phrase
follows a list of specifics, the general word or phrase will be interpreted to include only

5 Sears v. Tex. State Bd. Of Dental Examiners, 759 S.W. 2d 748, 751 (Tex. App.—Austin 1988,
no writ).

& Granek v. Tex. State Bd. Of Medical Examiners, 172 S.W. 3d. 761 (Tex. App.—Austin 2005,
pet. denied); Grotti v. Tex. State Bd. Of Medical Examiners, No. 03-04-00612-CV, 2005 WL
2464417 (Tex. App.—Austin 2005) (memo op.); Tex. State Board of Dental Examiners v. Brown,
281 S.W. 3d 692 (Tex. App__Corpus Christi 2009, pet, :
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items of the same class as those listed.”” As this definition suggests, the principle of
gjusdem generis applies to broad, general language that “immediately follows narrow
and specific terms” ®—and not necessarily to the reverse (i.e., specific language
following general language).®

The rule of gjusdem generis does not apply to the Medicaid policy’s definition of “ectopic
eruption.” The general term—*“an unusual pattern of eruption”—does not follow a list of
specifics; rather, the general term precedes the specific list: “an unusual pattern of
eruption, such as high labial cuspids or teeth that are grossly out of the long axis of the
alveolar ridge.” Thus, the rule of ejusdem generis is not instructive here, and greater
weight should be given to the first definitional phrase: “an unusual pattern of eruption.”*°

Texas courts have widely recognized ejusdem generis as a rule of statutory
construction.”' This ALJ is unaware of any opinion that has applied the rule of ejusdem
generis 1o agency policy. Texas courts may construe admlmstratlve rules, which have
the same force as statutes, in the same manner as statutes.”® However, courts rarely
dissect the administrative intent behind an agency policy. Agency policy, and Medicaid
policy in particular, looks toward contemporary agency practice and an affected party’s
most likely interpretation. Accordingly, the SOAH ALJ placed werght on the ambiguity of
the Medicaid policy, as well as the absence of “any wndespread ( dical
‘Understanding of the specifics of ectopic eruption,” and determi at tl
the Texas Medicaid Provider Procedure Manual was vague and I d‘subjectxve
Jjudgment to mterpret Her findings note that the Manual’s definition was amended after
this case began to more explicitly exclude certain conditions, which indicates that the
‘agency had its own concerns about the definition then in effect:

The SOAH ALJ analyzed the evidence from the hearing, including testimony from
experts from both sides, and concluded that Respondent’s experts lacked credibility
when compared to Harlingen’s witnesses. One of OlG’s experts had not treated
Medicaid patients, and had no familiarity with the score sheet used to determine whether
a patient had an ectopic eruption. Another OIG expert, not an orthodontist, did not know
how TMHP had interpreted “ectopic eruption.” A third OIG witness, the current Medicaid
director, asserted he was not an expert on the issue. He also could not explain why, in
2012, after this case arose, the rule on “ectopic eruption” had been changed. The SOAH
ALJ determined that OIG expert testimony carried less weight than that of Harlingen’s

7 BLACK’S LAw DICTIONARY (9th ed. 2009); see also Stanford v. Butler, 181 S.W.2d 269, 272 (Tex.
1944) (“Under the rule of ejusdem generis, where specific and particular enumerations of persons
or things in a statute are followed by general words, the general words are not to be construed in
their widest meaning or extent, but are to treated as limited and applying only to persons or things
of the same kind or class as those expressly mentioned.”).

8 Marks v. St. Luke’s Episcopal Hosp., 319 S.W.3d 658, 663 (Tex. 2010).

9 See ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TERMS
204-05 (2012) (arguing that ejusdem generis should only apply to the “species-genus pattern,”
where general terms follow specific terms).

' Id. at 204 (“Foliowing the general term with specifics can serve the function of making doubly
sure that the broad (and intended-to-be-broad) generai term is taken to include the specifics.”).

' See Farmers’ and Mechanics’ Nat. Bank v. Hanks, 137 S.W. 1120, 1123 (Tex. 1911) (“ltis a
prime rule of construction that where in a statute general words follow a designation of particular
subjects or classes of persons the meaning of the general words will be restricted by the
pamcular designation in such statute.”).

Rodr/uez v. Serv. Lioyds Ins. Co., 997 S.W.2d 248, 254 (Tex. 1999).
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expert, who was the former director of the Medicaid dental program for nine years. The
ALJ is the sole judge of a witness’s credibility, and those credibility determinations
cannot be challenged at the motion for rehearing stage.

For the reasons stated herein, Respondent has failed to persuade this Administrative
Law Judge that the Final Order of 10 October 2012 is incorrect.

Therefore, IT IS ORDERED that Respondent’s Motion for Rehearing BE DENIED.

1t

Entered this day of January ZOQ /\/p
e
S ""e)% '
4

Susan Nash Fekety,

Administrative Law Judge

Appeals Division

Texas Health and Human Services Commission
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. ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing

LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is

filed with the Secretary of State unless a later date is required by statute or specitied in

the rule {Governmeni Code, §2001.036). I[arule is adopied withoul change to the text of the proposed rule, then the
Texay Register does nol republish the rule tex( here. I[ a rule is adopled with change 1o the texl of the proposed rule, then
the final rule text is included here. The linal rule text will appear in the Texas Adminisirative Code on the ellective dale.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES

1 TAC §351.3

The Texas Health and Human Services Commission (HHSC)
adopts the amendment to §351.3, concerning Purpose, Task and
Duration of Advisory Committees, without changes to the pro-
posed text as published in the July 27, 2012, issue of the Texas
Register (37 TexReg 5525) and will not be republished.

Background and Justification

The amendment is adopted to clarify the names of two exist-
ing committees, update the expiration date of two existing com-
mittees, update the name of an existing committee, delete an
expired committee, and add three new HHSC advisory com-
mittees: the Quality Based Payment Advisory Committee, the
Physician Payment for Quality Committee, and the Neonatal In-
tensive Care Unit Council.

The amendment is also adopted in response to:

- Senate Bill (S.B.) 37, 82nd Legislature, Regular Session, 2011,
which amends Government Code §531.02441 by adding a date
on which the Promoting Independence Advisory Committee ex-
pires;

- S.B. 293, 82nd Legislature, Regular Session, 2011, which
amends the title of the Telemedicine Advisory Committee,
authorized under the Government Code §531.02172, to the
Telemedicine and Telehealth Advisory Committee, expanding
the scope of the committee to include the term "Telehealth";

- S.B. 7, 82nd Legislature, First Called Session, 2011, which
adds Chapter 536 to the Government Code, requiring HHSC to
establish the Quality Based Payment Advisory Committee to pro-
vide recommendations to HHSC concerning Medicaid and the
Children's Health Insurance Program (CHIP);

- The 2012-13 General Appropriations Act, House Bill (H.B.) 1,
82nd Legislature, Regular Session, 2011 (Article Il, Health and
Human Services Commission, Rider 68), which requires HHSC
to establish the Physician Payment for Quality Committee to
identify the ten most overused services performed by physicians;
and

- H.B. 2636, 82nd Legislature, Regular Session, 2011, which
requires HHSC to establish the Neonatal Intensive Care Unit
Council. The Council will make recommendations regarding

neonatal intensive care unit operating standards and reimburse-
ment through the Medicaid program for services provided to an
infant admitted to a neonatal intensive care unit.

Comments

The 30-day comment period ended August 26, 2012. During this
period, HHSC received no comments regarding the proposed
amendment to the rule.

Statutory Authority

The amendment is adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; and Texas Government Code
§531.012, which provides the authority to establish advisory
committees.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,
2012.

TRD-201205031

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Effective date: October 14, 2012

Proposal publication date: July 27, 2012

For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 371. MEDICAID AND OTHER
HEALTH AND HUMAN SERVICES FRAUD
AND ABUSE PROGRAM INTEGRITY

The Texas Health and Human Services Commission (HHSC)
adopts the repeal of Chapter 371, Medicaid and Other Health
and Human Services Fraud and Abuse Program Integrity,
Subchapter G, Legal Action Relating to Providers of Medical
Assistance, consisting of Division 1, §§371.1601, 371.1603,
371.1605, 371.1609, and 371.1611, concerning fraud or abuse
and administrative enforcement involving Medicaid and other
health and human services programs; Division 2, §§371.1613,
371.1615, 371.1617, and 371.1619, concerning Medicaid
program authority and violations; Division 3, §§371.1629,
371.1631, and 371.1633, concerning administrative actions;
Division 4, §8§371.1643, 371.1645, 371.1647, 371.1649,
371.1651, 371.1653, 371.1655, 371.1657, 371.1659, 371.1661,
371.1663, 371.1665, 371.1667, 371.1669, 371.1671, 371.1673,
371.1675, 371.1677, 371.1679, 371.1681, 371.1683, 371.1685,
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371.1687, and 371.1689, concerning administrative sanctions;
Division 5, §§371.1701, 371.1703, 371.1705, 371.1707, and
371.1709, concerning recovery of overpayments; and Division
6, §§371.1721, 371.1723, 371.1725, 371.1727, 371.1729,
371.1731, 371.1733, 371.1735, 371.1737, 371.1739, and
371.1741, concerning administrative damages and penalties.
The repeals are adopted without changes to the proposal
published in the August 10, 2012, issue of the Texas Register
(37 TexReg 5869).

HHSC also adopts new Subchapter G, Administrative Ac-
tions and Sanctions, consisting of Division 1, §§371.1601,
371.1603, 371.1605, 371.1607, 371.1609, 371.1611, 371.1613,
371.1615, 371.1617, 371.1619, 371.1621, 371.1623, 371.1625,
and 371.1627, concerning general provisions; Division 2,
§8§371.1651, 371.1653, 371.1655, 371.1657, 371.1659,
371.1661, 371.1663, 371.1665, 371.1667, and 371.1669, con-
cerning grounds for enforcement; and Division 3, §§371.1701,
371.1703, 371.1705, 371.1707, 371.1709, 371.1711, 371.1713,
371.1715, 371.1717, and 371.1719, concerning administrative
actions and sanctions, in Chapter 371, Medicaid and Other
Health and Human Services Fraud and Abuse Program Integrity.
New §8§371.1607, 371.1659, 371.1705, 371.1707, 371.1709,
and 371.1715 are adopted with changes to the proposed text as
published in the August 10, 2012, issue of the Texas Register
(37 TexReg 5869) and will be republished with this preamble.
New §§371.1601, 371.1603, 371.1605, 371.1609, 371.1611,
371.1613, 371.1615, 371.1617, 371.1619, 371.1621, 371.1623,
371.1625, 371.1627, 371.1651, 371.1653, 371.1655, 371.1657,
371.1661, 371.1663, 371.1665, 371.1667, 371.1669, 371.1701,
371.1703, 371.1711, 371.1713, 371.1717, and 371.1719 are
adopted without changes to the proposed text as published in
the August 10, 2012, issue of the Texas Register (37 TexReg
5869) and will not be republished.

The changes are non-substantive. Section 371.1607(64)(E)
and §371.1659(9)(A)(iii) add the word "or" for clarification and
grammatical completeness. Section 371.1705(a)(6)(B)(vi)
replaces the word "an" with "a." Sections 371.1705(e)(2)(F),
371.1707(a)(6), and 371.1715(e)(1)(B) replace the phrase,
"an elderly person, disabled person, or minor," with a more
definitive one, "a person who is 65 years of age or older, a
person with a disability, or a person under 18 years of age," and
§371.1709(c)(3) corrects a grammatical inconsistency.

HHSC intends that a program violation committed before the ef-
fective date of the adopted rules be governed by the prior rules
and provisions of Subchapter G that were in effect when the pro-
gram violation was committed, and that the repealed provisions
of Subchapter G continue in effect for this purpose. HHSC does
not intend for the repeal of the rules in Subchapter G to affect
the prior operation of the rules, any prior actions taken under the
rules, any validation, cure, right, privilege, obligation, or liability
previously acquired, accrued, accorded, or incurred under the
rules, any violation of the rules or any penalty, forfeiture, or pun-
ishment incurred under the rules before their amendment or re-
peal, any investigation, proceeding, or remedy concerning any
privilege, obligation, liability, penalty, forfeiture, or punishment.
HHSC additionally intends that any investigation, proceeding,
or remedy may be instituted, continued, or enforced, and the
penalty, forfeiture, or punishment imposed, as if the rules had
not been repealed or amended.

HHSC intends that should any sentence, paragraph, subdivision,
clause, phrase, or section of the new rules in Subchapter G be
determined, adjudged, or held to be unconstitutional, illegal or

invalid, the same shall not affect the validity of the subchapter
as a whole, or any part or provision hereof other than the part so
declared to be unconstitutional, illegal, or invalid, and shall not
affect the validity of the subchapter as a whole.

Background and Justification

The existing rules in Subchapter G include various provisions to
ensure Medicaid and other health and human services (HHS)
agency program integrity by discovering, preventing, and cor-
recting fraud, waste, and abuse.

The new rules in Subchapter G are adopted in light of recent
state and federal legislation, specifically Senate Bill 223, House
Bill (H.B.) 300, and H.B. 1720, 82nd Legislature, Regular Ses-
sion, 2011; and the federal Patient Protection and Affordable
Care Act. Updated provisions in light of this state and federal
legislation include the following:

- New §371.1651, which reflects the requirement that providers
with certain affiliations that are terminated by another state's
Medicaid program or Children's Health Insurance Program
(CHIP), have been convicted of a criminal offense related to
involvement in Medicaid, Medicare, or a Title XXI program in the
last ten years, or do not pass new provider screening measures
be terminated from the Texas Medicaid Program.

- New §371.1653, which incorporates the requirement that the
national provider number of supervising and supervised practi-
tioners be included in claims for payment for services and the
requirement that durable medical equipment and home health
providers conduct in-person evaluations every 12 months.

- New §371.1655, which requires CHIP providers that fail to re-
pay overpayments or who are affiliated with and who control a
prohibited provider be terminated; requires providers to establish
a compliance program for detecting criminal, civil, and adminis-
trative violations and that promotes quality of care; and requires
providers who that are inactive for a period of 12 months be ter-
minated from enrollment.

- New §371.1657, which adds specific prohibitions against the
misuse and improper transmission of protected health informa-
tion.

- New §371.1663, which incorporates requirements related to
managed care organization's investigation, recovery, and report-
ing of fraud and abuse.

- New §371.1703, which incorporates grounds for mandatory ter-
mination from program participation.

- New §371.1709, which incorporates requirements for manda-
tory payment holds upon receipt of reliable evidence that the cir-
cumstances giving rise to the hold involve provider fraud or willful
misrepresentation.

- New §371.1715, which incorporates the authorization that al-
lows OIG to impose penalties for any program violation commit-
ted knowingly and for failure to maintain documentation to sup-
port a claim for payment in accordance with program require-
ments.

Further, the new rules are adopted to delete unnecessary lan-
guage, revise or eliminate obsolete terminology, and to provide
better and more helpful organization. Unless otherwise indi-
cated, the new rules do not substantially change current HHSC
Office of Inspector General (OIG) policy related to providers' sub-
stantive rights or the procedural due process afforded them.
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Government Code §2001.039 requires that each state agency
review and consider for re-adoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (the
Administrative Procedure Act). HHSC has reviewed all sections
in Chapter 371, Subchapter G and has determined that, although
the reasons for adopting rules governing Medicaid program in-
tegrity continue to exist, some of the rules in Chapter 371, Sub-
chapter G are obsolete or unnecessary and others need updat-
ing. As a result of this review, HHSC is adopting these repeals
and new sections.

Comments

HHSC received written comments from Clinical Pathology Lab-
oratories (CPL), Medco Medical Supply (Medco), Texas Den-
tal Association (TDA), and Texas Medical Association (TMA). A
summary of the comments and the responses follow.

Comment: Medco suggested that during the inspection process,
providers be graded as to risk. The risk assessment would then
determine the next time for an on-site review. If an initial site
visit reveals no deficiencies, then ensuing site reviews should
only occur if there is a change in the provider's billing patterns,
change of ownership events, business relocation, or other trig-
gering event.

Response: To the extent this comment relates to proposed
§371.1651(7), the Affordable Care Act requires the state to
perform continuing follow-up site visits but does not identify
specific parameters for conducting them. These site visits will
be performed on all provider types that are required to enroll
through the consolidated enrollment and screening process, so
specific criteria for risk assessments will differ. Such decisions,
if any, may be made in consultation with program staff, given the
nature and extant circumstances. To the extent this comment
refers to proposed §371.1667(3)(D) or §371.1703, those site
visits would typically occur during an investigation into specific
allegations of wrongdoing against that provider. As such, these
would not be routine site visits and would not lend themselves to
predetermined thresholds. No changes are made in response
to this comment.

Comment: TMA states that the proposed language in
§371.1603(f) deletes the language "not all actions resulting in
overpayment to a provider are necessarily fraudulent" which is
in the current section being proposed for repeal. TMA asks that
the language be reinstated to reiterate that not all actions or
overpayments are fraud.

Response: The definitions provided in these rules clearly define
the types of violations that may occur, and the rules outline the
violations that may or may not include fraud. OIG is aware that
various factors can contribute to overpayments and that it may
or may not constitute fraud, and does not feel reiteration is nec-
essary. No changes are made in response to this comment.

Comment: TMA states that the proposed rules do not clearly de-
fine a reasonable standard and process for "verifying" a credible
allegation of fraud prior to initiating a payment hold, and they un-
reasonably and unnecessarily expand the discretion of the OIG
to initiate a payment hold.

Response: Verifying a credible allegation of fraud is done on a
case-by-case basis and is fact-driven. Itis not possible to predict
what specific factors or which process will determine whether
an allegation of fraud is credible. Again, this rule refers only to
the investigative process. The OIG conducts an integrity review
pursuant to its enabling legislation and conducts its processes as

required by law. After an investigation is completed, all providers
have the right to request an informal review, in which settlement
discussions occur and a contested case hearing in which an ALJ
will render an impartial opinion on the sufficiency of the OIG's
verification process. No changes are made in response to this
comment.

Comment: TMA states that the proposed rules define "affiliate"
extremely broadly to allow payment holds and other sanctions
and penalties to be imposed on a person based solely on the
actions of another. CPL expressed concern that a penalty can
be imposed due to entity's conduct that is not controlled by a
provider.

Response: Current rule 1 TAC §371.1603(e) authorizes OIG to
impose administrative actions and sanctions against providers or
their principals or affiliates. Accordingly, the proposed rule does
not expand OIG's current and longstanding authority to take ad-
ministrative action(s) against providers, persons, or their affili-
ates. The concept of liability for an affiliate is set out in 42 CFR
§455.1001, §455.416. Similarly, section 6502 of the Affordable
Care Act requires the state to exclude the affiliates of excluded
providers.

OIG routinely takes some actions against persons who are not
providers. For example, persons who have been convicted of
certain criminal offenses or lost their professional licensure are
excluded from eligibility to enroll or participate in the Medicaid
program. Thus, there is a public policy need for this provision as
written.

Moreover, this provision could inure to the benefit of providers
who do not wish to be held liable for the acts or omissions of their
affiliates. If OIG can take separate enforcement action against
the responsible person, it may not need to look to the enrolled
provider for restitution. No changes are made in response to this
comment.

Comment: TMA states that proposed §371.1709(b)(3) autho-
rizes the OIG to impose a payment hold upon "receipt of reliable
evidence that verifies a credible allegation of fraud," when the
OIG is only authorized to suspend a Medicaid payment after it
verifies there is a credible allegation of fraud for which an inves-
tigation is pending at MFCU.

Response: Existing rules already support the imposition of a
payment hold on the basis of any program violation. See 1 TAC
§371.1703(b)(5). The state enabling statute requires OIG to im-
pose a payment suspension "upon receipt of reliable evidence
that the circumstances involve fraud or willful misrepresenta-
tion." Texas Government Code §531.102(g)(2). This standard
differs substantively from the former expectation that the agency
establish prima facie evidence of a program violation before im-
posing a payment hold. It also more closely comports with the
federal requirement that the state suspend payments upon veri-
fying fraud allegations that have "indicia of reliability." 76 FR 5932
(2011). No changes are made in response to this comment. As
previously discussed, new federal and state legislation impose
some potential liability for certain actions by affiliates. Given the
expedited due process and costs associated with imposing a
payment hold, OIG does not expect to employ this provision in
many circumstances. No changes are made in response to this
comment.

Comment: TMA comments that it strongly urges that OIG include
a requirement that an integrity review of a physician be done by
an expert physician panel as used by the Texas Medical Board.
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Response: No law or requirement exists to impose that an in-
tegrity review of a professional to determine a "credible allega-
tion of fraud" be conducted by a panel of that professional's peer
group. This requirement would be burdensome and costly and
would impede the ability of the OIG to fulfill its mission. The
integrity review is done to meet a preliminary threshold in the
early stages of the investigation and OIG retains expert consul-
tants who are qualified under the Texas Rules of Evidence. If
a complaint proceeds beyond this review, a professional has an
opportunity to challenge the qualifications of the expert as well
as any adverse findings. No changes are made in response to
this comment.

Comment: TMA comments that it objects to §371.1709(a)(3) be-
cause it allows a person to be penalized for the actions of another
over whom he/she has no control. TMA states that this is con-
cerning and unfair and wants this paragraph removed.

Response: Current rule 1 TAC §371.1603(e) authorizes OIG to
impose administrative actions and sanctions against providers or
their principals or affiliates. Accordingly, the proposed rule does
not expand OIG's current and longstanding authority to take ad-
ministrative action(s) against providers, persons or their affili-
ates. The concept of liability for an affiliate is set out in 42 CFR
§455.101, §455.416. Similarly, section 6502 of the Affordable
Care Act requires the state to exclude the affiliates of excluded
providers.

OIG routinely takes some actions against persons who are not
providers. For example, persons who have been convicted of
certain criminal offenses or lost their professional licensure are
excluded from eligibility to enroll or participate in the Medicaid
program. Thus, there is a public policy need for this provision as
written.

Moreover, this provision could inure to the benefit of providers
who do not wish to be held liable for the acts or omissions of their
affiliates. If OIG can take separate enforcement action against
the responsible person, it may not need to look to the enrolled
provider for restitution. No changes are made in response to this
comment.

Comment: TMA states that it opposes §371.1603(c), because
it is overly broad and unfair. It continues by stating that OIG
enforcement measures based upon a "finding" or investigation
would violate due process and substantive rights. It wants the
OIG to define a "finding."

Response: All OIG enforcement measures are based upon find-
ings and are the result of investigations, audits, or reviews. A
"finding" has a generally understood meaning and requires no
definition. After an investigation, audit, or review is completed,
providers have the right to request an informal review, in which
settlement discussions occur and, in most cases, a contested
case hearing. No changes are made in response to this com-
ment.

Comment: TMA states that the factors OIG provides in
§371.1603(f)(1) are appreciated but requests OIG "clarify and
broaden when these factors will be considered." As opposed to
the OIG initiating settlement discussions "at its discretion," OIG
should use the factors listed in (f)(1) to make that determination.

Response: Investigations will proceed on a case-by-case basis
and are fact-driven. It is not possible to predict which specific
factors will determine whether discussions would benefit or im-
pede resolution of any particular investigation. Again, this rule
refers only to the investigative process. After an investigation

is completed, all providers have the right to request an informal
review, in which settlement discussions occur. No changes are
made in response to this comment.

Comment: TMA wants the factors listed in §371.1603(f)(1) to be
referenced in §371.1603(h) to outline the criteria for when over-
payments will be collected in lump sum or in installments, as op-
posed to this determination being made at the OIG's discretion.

Response: As the current rules provide in 1 TAC §371.1603(f),
"(n)ot all actions resulting in overpayment to a provider are nec-
essarily fraudulent." The proposed subsection (g) provides the
option of a payment, and OIG regularly offers repayment ar-
rangements when warranted by the facts and circumstances.
But OIG is unwilling to obligate itself by rule to set up a pay-
ment plan for every overpayment. OIG may be willing to offer a
payment plan for routine payment corrections if such an arrange-
ment is possible according to the program area and fiscal agent's
established processes. No changes are made in response to this
comment.

Comment: TMA comments that proposed §371.1603(f)(3) is out-
rageous as it allows the "sanction of payment hold before estab-
lishing prima facie evidence." TMA recommends this language
be stricken. TMA states that the definition of "prima facie" in
§371.1607(54) allows a payment hold on sufficient evidence to
raise a presumption versus establishing a presumption.

Response: The state enabling statute requires OIG to impose a
payment suspension "upon receipt of reliable evidence that the
circumstances involve fraud or willful misrepresentation." Texas
Government Code §531.102(g)(2). This standard differs sub-
stantively from the former expectation that the agency estab-
lish prima facie evidence of a program violation before impos-
ing a payment hold. It also more closely comports with the fed-
eral requirement that the state suspend payments upon verifying
fraud allegations that have "indicia of reliability." 76 FR 5932. No
changes are made in response to this comment.

Comment: TMA comments that §371.1605(a) is overly broad
because it holds a provider responsible for the acts of others,
i.e., its affiliates, employees, contractors, vendors, and agents.
TMA states that "a provider should be responsible for exercising
ordinary care and reasonable diligence," but not for the fraud or
program violations of others or for those over whom they have
no control. TMA strongly suggests that (a)(2) of this section be
struck.

Response: Current rules authorize OIG to impose administrative
actions and sanctions against providers or their principals or affil-
iates. Accordingly, the proposed rule does not expand OIG's cur-
rent and longstanding authority to take administrative action(s)
against providers, persons, or their affiliates. The concept of li-
ability for an affiliate is set out in 42 CFR §455.101, §455.416.
Similarly, section 6502 of the Affordable Care Act requires the
state to exclude the affiliates of excluded providers.

OIG routinely takes some actions against persons who are not
providers. For example, persons who have been convicted of
certain criminal offenses or lost their professional licensure are
excluded from eligibility to enroll or participate in the Medicaid
program. Thus, there is a public policy need for this provision as
written.

Moreover, this provision could inure to the benefit of providers
who do not wish to be held liable for the acts or omissions of their
affiliates. If OIG can take separate enforcement action against
the responsible person, it may not need to look to the enrolled
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provider for restitution. No changes are made in response to this
comment.

Comment: TMA comments that requiring providers and par-
ticipants to have knowledge of Medicaid laws, manuals,
regulations, bulletins, etc. is overly broad and unattainable.
TMA likens this to requiring a taxpayer to know all of the tax
laws/rules/forms/policies. TMA wants "including" struck from
§371.1605(b)(1); (b)(3) to be limited in scope to "published and
publicly available Health and Human Services program and
procedure manuals with which the person participates"; (b)(5) to
only hold a provider accountable to the agreement or application
he/she signs; and (b)(6) not to include the language "or publicly
available policy".

Response: Providers can be responsible for their affiliates which
broadens their accountability beyond the provider agreement.
Providers are also held responsible for the policies that define
their contractual obligations. No changes are made in response
to this comment.

Comment: TMA comments that the definition of "abuse" in
§371.1607(1) is overly broad, because it goes beyond the
definition in federal law.

Response: This definition is a verbatim copy of the definition of
"abuse" in the current TAC and very similar to the definition at
42 CFR §455.2. As noted above, both the current and proposed
definitions of "abuse" and "professionally recognized standards
for health care" are identical. OIG is unaware of any issues or
concerns caused by these definitions in the past.

Comment: TMA comments that the definition of "affiliate/affili-
ate relationship" in §371.1607(2) is not defined in the Code of
Federal Regulations and the definition should be removed. In
addition, TMA states that an affiliate should be under the control
of a person for that person to be responsible. TMA also opposes
subparagraph (1) as it is too expansive, and recommends, in the
alternative, that the affiliate be required to share tax identification
numbers, social security numbers, national provider numbers,
Texas provider numbers, or bank accounts.

Response: As previously discussed, the concept of affiliate
liability is established in federal law. Moreover, proposed
rule §371.1607(3) merely combines the current definitions
at §371.1601(2) and §371.1643(d) and (e) into one rule
(§371.1607(3)). There is no proposed substantive change to
the current rule. OIG is unaware of any problems or issues that
have been caused in the past by this language. No changes are
made in response to this comment.

Comment: TMA states that the definition of "at the time of re-
quest" in §371.1607(4) is plain English and not necessary, un-
reasonable, and unfair and recommends it be stricken.

Response: This definition exists in the current rules at 1 TAC
§371.1601(4) and the new rule does not create any substantive
change. Normally, OIG works with the provider to arrive at an
agreeable production schedule. No changes are made in re-
sponse to this comment.

Comment: TMA states that the definition of "costs related to an
administrative appeal" in §371.1607(17) is broad, so the word
"include" should be replaced with "means." TMA, specifically,
wants subparagraphs (D) through (H) to be stricken.

Response: Paragraph (17)(B) - (H) refers to costs associated
with case preparation, witness preparation, travel, attorney, and
court reporter fees. These are commonly recognized reasonable

expenses similar to court costs related to formal litigation which
are typically assessed against the non-prevailing party. Article
I, Rider 13 directs the allocation of moneys received as a refund
from the claims administrator or any other source. HHSC Budget
has interpreted this to include all OIG recoveries. Atrticle Il, Spe-
cial Provision 43 expressly refers to "costs of the investigation
and collection proceedings" in addition to "amounts collected as
reimbursement for claims paid by the agency." No changes are
made in response to this comment.

Comment: TMA states that the definition of "credible allegation
of fraud" in §371.1607(18) is critical to the rules and the defini-
tion as written would be potentially catastrophic to an innocent
provider. TMA strongly urges OIG to adopt a definition that re-
quires a credible allegation of fraud to be verified by the OIG
pursuant to an integrity review which is undergoing a full inves-
tigation by the Medicaid Fraud Control Unit.

Response: This definition tracks the federal definition in 42
C.F.R. §455.2. No changes are made in response to this
comment.

Comment: TMA states that the definition of "knew or should have
known" in §371.1607(38) is overly broad and confusing, has a
plain meaning and, therefore, is not necessary. TMA recom-
mends that the last sentence of the definition be deleted.

Response: This definition is now paragraph (33). It requires
a higher level of scienter than that required by statute. Texas
Human Resources Code allows the state to charge a person
with civil fraud if he or she acted knowingly, with conscious in-
difference, or in reckless disregard. Tex. Hum. Res. Code
§36.0011(a). No changes are made in response to this com-
ment.

Comment: TMA requests that the word "indirectly" be removed
from the definition of "managing employee" in §371.1607 as it
makes the definition vague and ambiguous. TMA recommends
the removal of "or who directly or indirectly conducts the day-to-
day operations of the entity."

Response: The concept of indirect control of a managing em-
ployee is set out in 42 CFR §455.101. No changes are made in
response to this comment.

Comment: TMA requests that the word "includes" be re-
placed with "means" in the definition of "Overpayment" in
§371.1607(48).

Response: The requested modification would substantially alter
the meaning and intent of the rule, and would cause the definition
to change materially from the federal definition of overpayment.
No changes are made in response to this comment.

Comment: TMA states that the definition of "ownership interest"
in §371.1607(49) should be changed to 10% ownership interest.

Response: This definition is required by federal law. 42 CFR
§455.101 establishes the 5% threshold. Federal regulation fur-
ther includes all officers, directors, and partners as indirect own-
ers, regardless of their ownership interest percentage.

Moreover, this is a verbatim copy of the definition for the same
term in the current rule at 1 TAC §371.1601(21). The federal
standard is also applied in existing 1 TAC §371.1681(a) and (b).
No changes are made in response to this comment.

Comment: TMA states that the "Professionally recognized stan-
dards of health care" definition in §371.1607(56) should be re-
moved because the standard of care is defined by the profession
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and by Texas case law. TMA requests that the definition be the
case law definition or the language "and the community in which
the provider practices" added at the end.

Response: The proposed rule repeats the provisions of the ex-
isting definition in §371.1601(39) which has been in effect and
has not raised any issues. No changes are made in response to
this comment.

Comment: TMA comments that the "program violation" defini-
tion in §371.1607(57) should only require a program participant
be required to know information that is published and publicly
available or with agreements that he/she has signed. It also rec-
ommends that the definition should end after the words on line
four, "other HHS program.”

Response: OIG believes that its modifications to proposed rule
1 TAC §371.1605(b) will alleviate the concerns about publicly
available policy. OIG maintains that proposed rules §§371.1651,
371.1653, 371.1655, 371.1657, 371.1659, 371.1661, 371.1663,
371.1665, 371.1667, and 371.1669 are needed to give adequate
notice about what conduct may constitute a program violation.
No changes are made in response to this comment.

Comment: TMA contends that the "reasonable request" defini-
tion in §371.1607(67) is disingenuous and unfair and that the
definition should be deleted.

Response: Presuming that TMA was referring to paragraph (62),
the proposed definition is substantially similar to the existing def-
inition in current rule 1 TAC §371.1601(43), and it does not ex-
pand OIG's existing authority. The definition provides protection
for the provider by requiring an auditor or investigator to iden-
tify himself or herself as a duly-authorized agent of the state or
federal government, and by limiting the presentation of records
requests to normal business hours during which the provider is
open for business. OIG recognizes that reasonableness is a
concept that must ultimately be determined by a fact finder, and
it intends to present records requests with this standard in mind.
No changes are made in response to this comment.

Comment: TMA states that the "substantial contractual rela-
tionship" definition in §371.1607(81) should truly be substantial;
therefore, "indirect" should be stricken, the threshold should not
be 5% (or $25,000), but should be at least 10% of an entity's
"annual" operating expenses.

Response: Presuming that TMA was referring to paragraph (76),
this provision tracks the requirements of 42 CFR §1002.203. In
keeping with the federal definition of this term, no changes are
made in response to this comment.

Comment: TMA states that the "waste" definition in
§371.1607(87) is overly broad and unreasonable. It specifically
does not like the words "careless" and "inefficient" because
they are not legal terms and are subjective in application.

Response: This definition is substantially similar to the existing
rule. In current §371.1607(57), the definition of "waste" includes
the words "carelessly" and "inefficient". OIG's responsibility is
to ensure efficient utilization of taxpayer money, and it involves
recovering money that was used carelessly or inefficiently. No
changes are made in response to this comment.

Comment: TMA comments that subsection (b) of §371.1611
(Due Process) should be deleted, because due process should
be afforded for administrative actions as well as sanctions.

Response: Administrative actions are limited to such matters as
provider education or review of a claim prior to payment. They

do not result in a deprivation of property, and as such, they do
not trigger any right to formal due process. OIG must make the
best and most efficient use of its resources, and believes that
the administrative burden of granting contested case hearings
for complaints about minor matters such as provider education
would not serve any public benefit.

Any agency action that would deprive a person of property is
classified as a sanction, and all persons subject to sanctions are
afforded full due process. No changes are made in response to
this comment.

Comment: TMA states that it strongly opposes rule §371.1613's
requirement that the OIG receive a request for an informal hear-
ing within 10 days, and it believes that the rules should require
that the hearing be requested by the provider within ten days.

Response: The rule allows 30 days to request an informal hear-
ing. No changes are made in response to this comment.

Comment: TMA states that it strongly opposes rule §371.1615's
requirement that the OIG receive a request for an expedited ap-
peal within 10 days, and it believes that the rules should require
that the expedited appeal be requested by the provider within
ten days.

Response: Providers are entitled to expedited hearings only in
rare circumstances when a significant sanction has been im-
posed. If a provider is requesting an expedited appeal from such
a sanction, it is in the provider's best interests to request and
schedule the appeal as soon as feasible. No changes are made
in response to this comment.

Comment: In response to subsection (b)(2) of rule §371.1617,
TMA comments that the terms of a payment plan should not be at
the "sole discretion" of the OIG, but the rule should provide the
criteria to be considered by the OIG when using its discretion.
TMA further suggests that these criteria should be outlined in
the rule.

Response: OIG agrees that each case is unique, and that pay-
ment plans should be constructed after consideration of the rel-
evant facts. OIG further agrees to establish criteria in policy, but
not in rule, for considering payment plan requests. OIG has his-
torically worked with any provider seeking a payment plan, and
is unaware of any providers who have experienced difficulty with
this matter. No changes are made in response to this comment.

Comment: TMA recommends that subsection (c) of rule
§371.1617 should allow for a provider to have the opportunity
to exercise the judicial process prior to a debt being deemed
delinquent. In addition, TMA wants the language "may include"
in subsection (e) to be changed to "are". This would limit the
rule to the items listed.

Response: The judicial process is unavailable unless and until a
provider has exhausted all administrative remedies. Upon com-
pletion of the administrative process, the agency will consider
the matter final and proceed with execution. The provider may
invoke judicial remedies at that point and the agency will honor
any ensuing court orders. The OIG may consider other debt col-
lection methods as they become available, and declines to limit
its options in this rule. No changes are made in response to this
comment.

Comment: TMA commented on §371.1621 and §371.1623.

Response: These rules will soon be proposed for repeal and
the relevant provisions will be moved to another subchapter and
subject to another comment period. For the time being, they
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track the language of the existing rules verbatim. No changes
are made in response to this comment.

Comment: TMA comments that rule §371.1651 which lists ac-
tions that could subject a provider to administrative action or
sanction, is too broad and unreasonable, specifically paragraphs
(2), (3), (4), (6) and (16). TMA opposes these violations and
urges OIG to delete them from the rule.

Response: This rule provision is required by state law. Human
Resources Code §32.047(b) provides that the agency must pro-
hibit a person from participating in the Medicaid program if the
person is affiliated with a provider who has been suspended or
prohibited from participating in the program. Thus, this event
must be categorized as a program violation in subsection (a)(2)
to support the sanctions of exclusion or termination as required
by federal and state law. No changes are made in response to
this comment.

Comment: TMA states that paragraph (3) of §371.1653 is overly
broad and should be stricken. TMA comments that if prior au-
thorization is not obtained for treatment, the remedy should be
that the claim is not paid, and the lack of authorization should
not be a "program violation". In addition, paragraph (4) should
be an administrative error and not a "violation". Finally, TMA
states that paragraph (14) should be deleted as it is misplaced,
so paragraphs (3), (4), and (14) should be deleted.

Response: The provision is expressly limited to those instances
in which the particular item required prior authorization. There
is no edit system in place to capture claims for payment when
the provider failed to obtain prior authorization as TMA sug-
gests. HHSC's only recourse is to recoup the payment from the
provider.

OIG recaptures overpayments that may result from fraud, waste,
abuse, or simple mistake. The fact that an event is listed as a
program violation does not imply that the provider was commit-
ting fraudulent activity. But in order for OIG to seek recoupment
of an overpayment, which is a sanction, the error must be pro-
hibited by rule as a program violation. No changes are made
in response to this comment. With respect to paragraph (14),
providers have attempted to pass through prior damages, costs,
or penalties through to the agency on ensuing cost reports. Such
expenses are disallowed as costs, and subject the provider to
sanctions or administrative actions.

Comment: TMA stated that §371.1667(3) provides that a person
commits a program violation if the person fails to grant "imme-
diate access" to the premises, records, documentation or "any
items or equipment determined necessary by the OIG?" The re-
quirement for "immediate access" is unreasonable, and does
not account for or provide any exception for reasonable delay,
patient safety, etc. There are a plethora of examples in which
a physician may be unable to provide "immediate access" and
should not be penalized for failing to do so. TMA recommends
that "immediate" be removed from this language, and that lan-
guage be added to provide to allow exceptions when there is
a good faith effort at compliance, but circumstances prevent an
immediate access.

Response: OIG conducts surprise audits and reviews of some
program areas and this is an important aspect of its work. OIG
may have a legitimate need for immediate access when con-
ducting site visits of high-risk providers, utilization reviews, and
investigations of possible patient neglect or abuse.

The term "immediate access" is used throughout the current
rules, specifically at 1 TAC §371.1643(f). The proposed rule
does not make a substantive change. OIG has consistently
worked with providers to arrange workable production and
access schedules in its more typical audits and investigations,
and it will continue to do so. No changes are made in response
to this comment.

Comment: TMA comments that paragraph (10) of rule
§371.1669 provides that a physician commits a program viola-
tion if the physician refers to an entity with which the physician
has a financial relationship for the furnishing of designated
health services. TMA is concerned about the potential impact
this provision will have on a physician's participation in an
Accountable Care Organization under the Patient Protection
and Affordable Care Act, or a Health Care Collaborative under
Texas law. TMA seeks clarification from OIG regarding a
physician's participation under these circumstances. Also, TMA
recommended that paragraph (10) should be removed.

CPL expressed concern that the rules do not clarify conduct that
is authorized by the federal safe harbors or exceptions to the
Stark self-referral law.

Response: The basis for the proposed rule is §32.039 of the
Human Resources Code, which prohibits most forms of self-re-
ferral. The rule was previously revised to give rise to liability
only if payment would be denied pursuant to Stark I, II, or lll. No
changes are made in response to this comment.

Comment: TMA expressed concern with §371.1701, because
the administrative actions do not give rise to due process, ad-
ditional notice or hearing requirements. TMA again expressed
concern with the affiliation issue and the fraud v. overpayment
issues which have been previously addressed in these Re-
sponses.

Response: Administrative actions involve remedial action that
does not deprive anyone of a property right, so due process does
not attach. OIG disagrees that it should fund contested case
hearings in such matters. Such an approach would contradict its
statutory mandate to allocate its resources to those cases with
the highest likelihood for the recovery of dollars. No changes are
made in response to this comment.

Comment: TMA objects to §371.1703, subsections (b)(1), (4),
(7), and (8)(C), for the reasons previously offered and addressed
earlier. TMA objects to a provider being held accountable for the
actions of another over whom the provider has no control, or of
another who has no control over the provider. Such a policy is
fundamentally unfair, and does nothing to deter future violations.
TMA urges OIG to strike these subsections.

Response: Federal and state provisions dictate the terms of the
proposed rule. 42 CFR §455.416 expressly requires termina-
tion of a provider's participation if the conditions are met by the
provider, any person with an ownership or control interest of the
provider, or any agent or managing employee of the provider.
The responses to proposed §371.1651 give the legal basis for
the termination provisions in proposed §371.1703. No changes
are made in response to this comment.

Comment: TMA objects to §371.1703(g)(6)(B). TMA under-
stands the OIG making termination effective on the notice of
termination when the health or safety of a person is at risk.
However, failure to grant "immediate" access to OIG or a
Requesting Agency, or failing to provide copies, etc. does not
warrant this harsh penalty. TMA objects to OIG making its ac-
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tivities, requests, and time of requests at the utmost importance
in this program. TMA requests that OIG allow for reasonable
compliance, make exceptions in certain circumstances, and be
open to good faith efforts at compliance with OIG's requests.
TMA requests that subsection (g)(6)(B) be stricken.

Response: 42 CFR §1001.1301, §1001.2001(c) and existing
rule 1 TAC §371.1659(a)(3) already authorize immediate exclu-
sion without prior notice for failure to grant immediate access
to records. This rule does not expand OIG's existing authority.
OIG is unaware of any instance in which this authority has been
abused in the past.

OIG normally works with providers to arrange access to a fa-
cility in advance, during normal business hours. OIG normally
works out records production schedules with providers in order to
lessen their administrative burdens and allow for a normal pace
of records production. But OIG has a legitimate need on occa-
sion to have immediate access to a facility for surprise audits
or investigations, site visits to high-risk provider locations, and
investigations involving allegations of possible client abuse or
neglect. No changes are made in response to this comment.

Comment: TMA commented that §371.1705(b) provides that
OIG may exclude a person without sending prior notice under
certain circumstances. TMA appreciates the need to have an
exclusion when the health or safety of a person is being placed
at risk, but strongly objects to mandatory exclusion without prior
notice for those reasons enumerated in subsection (b)(2).

Response: OIG's proposed rule resembles its federal counter-
parts. 42 CFR §1001.2001(c) provides that the government may
exclude a person without sending prior notice if the basis of the
exclusion includes failure to grant immediate access, as defined
in42 CFR §1001.1301(a)(3). OIG has not excluded any provider
in recent years without sending a prior notice, and it does not an-
ticipate that this provision will be used often. But OIG will submit
the rule as written so that it comports with federal authority. No
changes are made in response to this comment.

Comment: TMA states that §371.1705(e) provides when the ex-
clusion becomes effective. If the person files a timely appeal,
the date of the exclusion should be when the administrative law
judge upholds the exclusion. To allow otherwise would chill the
ability of a provider to have an appeal in good faith. OIG can
place holds or prepayment reviews, etc. on any subsequent
billing, but should not make a finding retroactive when an ap-
peal has occurred.

Response: The Medicaid program cannot pay a provider who
has been disqualified from providing services by the events giv-
ing rise to retroactive exclusion. Moreover, the effective date will
be retroactive only if and when the administrative judge renders
a decision to uphold the exclusion. If, conversely, the administra-
tive law judge reverses the exclusion, the provider has benefited
from the appeals process. No changes are made in response to
this comment.

Comment: TMA  expressed  concern regarding
§371.1705(e)(4)(D) which provides that an excluded person is
prohibited from "accepting employment by any person whose
revenue stream includes funds from a Title V, VIII, XIX, XX
or CHIP program." This prohibition seems overly broad and
harsh. If the person is not obtaining any benefit or income
from these programs, the person should not be prohibited from
being employed by an entity who receives income from these
programs. Indeed, this prohibition is absolute, regardless of
how small or insignificant the income stream to the entity is.

Response: 42 CFR §1002.211 prohibits the agency from pay-
ing for any item or service furnished by an excluded person.
Federal guidance is clear that payments made to an excluded
provider and payments made for services rendered by an ex-
cluded provider are overpayments and must be recouped by the
state. See CMS SMDL #09-001. The U.S. Department of Health
and Human Services OIG interprets this to mean that "an ex-
cluded person may not be employed by a provider to perform
any functions for which the provider is paid, in whole or in part,
by any federal health care program." No changes are made in
response to this comment.

Comment: TMA reiterates its objections to §371.1705 here, as
§371.1707 mirrors §371.1705. In that regard, and for the same
reasons stated above, TMA objects to subsection (b), which al-
lows OIG to exclude a person without sending prior notice of in-
tent to exclude. TMA urges OIG to always send a notice of intent
to exclude.

Response: OIG's proposed rule resembles its federal counter-
parts. 42 CFR §1001.2001(c) provides that the government may
exclude a person without sending prior notice if the basis of the
exclusion includes failure to grant immediate access, as defined
in42 CFR §1001.1301(a)(3). OIG has not excluded any provider
in recent years without sending a prior notice, and it does not an-
ticipate that this provision will be used often. But OIG will submit
the rule as written so that it comports with federal authority. No
changes are made in response to this comment.

Comment: TMA objects to §371.1707(e)(1)(D), which makes an
exclusion after an administrative appeal retroactive.

Response: The retroactivity provision is limited to those per-
missive appeals that are based upon a determination that the
provider was placing the health or safety of Medicaid clients at
risk, or the provider failed to grant access or records. OIG has
not excluded any provider on either basis in recent years, and it
does not anticipate that this provision will be used often. More-
over, this rule does not render the appeals process meaningless;
if the provider prevails, there will be no retroactive effective date
of termination. No changes are made in response to this com-
ment.

Comment: TMA objects to §371.1707(e)(4)(D) which prohibits
an excluded person from "accepting employment by any person
whose revenue stream includes funds from a Title V, VIII, XIX,
XX or CHIP program." TMA objects to (a)(2) allowing OIG to ex-
clude a physician for being affiliated with a person who commits
a program violation. As noted throughout our comments, physi-
cians should not be held accountable for the actions of someone
over whom they have no control.

Response: 42 CFR §1002.211 prohibits the agency from pay-
ing for any item or service furnished by an excluded person.
Federal guidance is clear that payments made to an excluded
provider and payments made for services rendered by an ex-
cluded provider are overpayments and must be recouped by the
state. See CMS SMDL #09-001. The U.S. Department of Health
and Human Services OIG interprets this to mean that "an ex-
cluded person may not be employed by a provider to perform
any functions for which the provider is paid, in whole or in part,
by any federal health care program." No changes are made in
response to this comment.

Comment: TMA comments that §371.1711(b)(3) provides that
OIG may recoup from any person who it establishes, by prima fa-
cie evidence, is "affiliated with" a person who commits a program
violation that leads to the payment of an overpayment. TMA ob-
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jects, as stated previously, to a person being penalized for the
actions of another over whom the person has no control, and
who has no control over the person.

Response: As previously discussed, new federal and state leg-
islation impose some potential liability for certain actions by af-
filiates. No changes are made in response to this comment.

Comment: TMA states that §371.1711(e) provides that the per-
son who is the subject of a recoupment is responsible for paying
the overpayment amounts, "plus OIG's or other HHS program's
costs related to an administrative appeal and all investigative and
administrative costs related to the investigation that resulted in
recoupment, if applicable." TMA strongly objects to and opposes
this provision. This is patently unfair and unreasonable. Further-
more, a provider should not be required to pay for OIG's costs in
an appeal. The appeal is a due process right afforded to the par-
ticipant, and the potential repayment of these costs would effec-
tively chill this important due process protection. There is no pro-
vision included which would require OIG to repay the provider's
costs if the provider's appeal is successful.

Response: The proposed rule does not expand OIG's existing
authority. 1 TAC §371.1705 provides that OIG may recover from
a provider all costs associated with an appeal or other litigation
as well as all costs incurred in recovering overpayments. As
previously discussed, the Appropriations Act also contemplates
that state agencies recover costs of investigation and prosecu-
tion. No changes are made in response to this comment.

Comment: TMA objects to §371.1713(a)(2) for the same rea-
sons previously stated. This subsection penalizes a provider for
a violation committed by an "affiliate." Control is the issue, and
the appropriate definition of affiliate is essential. TMA directs
OIG to its previous comments on this issue.

Response: OIG directs TMA to its previous responses on this
issue. No changes are made in response to this comment.

Comment: TMA and CPL object to §371.1713(a)(2) for the
same reasons previously stated and are generally concerned
regarding sanctions being imposed for actions that occur without
"knowing" conduct or conduct done by affiliates. This subsection
penalizes a provider for a violation committed by an "affiliate."
Control is the issue, and the appropriate definition of affiliate is
essential. TMA directs OIG to its previous comments on this
issue. They object to subsection (e)(3)(C) and (4) for the same
reasons stated previously. Regarding (e)(4), TMA states that a
provider should not be penalized for an administrative appeal
by having the effective date made retroactive. Subsection (d)(1)
states once a person is placed on restricted reimbursement,
payment will be limited or denied indefinitely or for a specified
period of time. The provision does not elaborate what criteria
OIG will use to determine the length of time for the penalty. If
the length of time is "indefinite," how frequently will OIG review
the case to determine when the penalty will cease? TMA rec-
ommends that criteria be established. Regarding (e)(4), again,
a provider should not be penalized for an administrative appeal
by having the effective date made retroactive.

Response: As for the issue relating to the affiliate relationship,
please see discussion under §371.1607(3) above. To the extent
the comment applies to (e)(3) and (4), the retroactive effective
date is limited to instances in which the provider placed a Med-
icaid client's health or safety at risk or refused to grant access to
premises or records.

For the reasons previously stated, no changes are made in re-
sponse to this comment.

Comment: TMA states that §371.1715(e) provides the assess-
ment of damages and penalties. TMA is concerned with the
excessiveness of the penalties in subsection (e)(1)(B). OIG is
considering items that may be simple mistakes as program vio-
lations, and providers will be potentially liable for damages and
penalties disproportionate to the "violation" or mistake. TMA is
also concerned with subsection (e)(3) which requires a person
against whom damages or penalties are assessed to pay for
OIG's or other HHS program's costs related to the investigation.

Response: The provisions for this rule are expressly provided in
Texas Human Resources Code §32.039. No changes are made
in response to this comment.

SUBCHAPTER G. LEGAL ACTION RELATING
TO PROVIDERS OF MEDICAL ASSISTANCE
DIVISION 1. FRAUD OR ABUSE AND
ADMINISTRATIVE ENFORCEMENT
INVOLVING MEDICAID AND OTHER HEALTH
AND HUMAN SERVICES PROGRAMS

1 TAC §§371.1601, 371.1603, 371.1605, 371.1609, 371.1611
Legal Authority

The repeals are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
and efficient operation of the Medicaid program; and Texas
Government Code §531.021(b), which provides HHSC with the
authority to adopt rules governing the determination of Medicaid
reimbursements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,

2012.

TRD-201205066

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Effective date: October 14, 2012

Proposal publication date: August 10, 2012

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 2. MEDICAID PROGRAM
AUTHORITY AND VIOLATIONS

1 TAC §§371.1613, 371.1615, 371.1617, 371.1619
Legal Authority

The repeals are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of
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HHSC with broad rulemaking authority; Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
and efficient operation of the Medicaid program; and Texas
Government Code §531.021(b), which provides HHSC with the
authority to adopt rules governing the determination of Medicaid
reimbursements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,
2012.

TRD-201205067

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Effective date: October 14, 2012

Proposal publication date: August 10, 2012

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 3. ADMINISTRATIVE ACTIONS
1 TAC §§371.1629, 371.1631, 371.1633
Legal Authority

The repeals are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
and efficient operation of the Medicaid program; and Texas
Government Code §531.021(b), which provides HHSC with the
authority to adopt rules governing the determination of Medicaid
reimbursements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,
2012.

TRD-201205068

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Effective date: October 14, 2012

Proposal publication date: August 10, 2012

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 4. ADMINISTRATIVE SANCTIONS

1 TAC §§371.1643, 371.1645, 371.1647, 371.1649, 371.1651,
371.1653, 371.1655, 371.1657, 371.1659, 371.1661, 371.1663,

371.1665, 371.1667, 371.1669, 371.1671, 371.1673, 371.1675,
371.1677, 371.1679, 371.1681, 371.1683, 371.1685, 371.1687,
371.1689

Legal Authority

The repeals are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
and efficient operation of the Medicaid program; and Texas
Government Code §531.021(b), which provides HHSC with the
authority to adopt rules governing the determination of Medicaid
reimbursements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,
2012.

TRD-201205069

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Effective date: October 14, 2012

Proposal publication date: August 10, 2012

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 5. RECOVERY OF OVERPAY-

MENTS
1 TAC §§371.1701, 371.1703, 371.1705, 371.1707, 371.1709
Legal Authority

The repeals are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
and efficient operation of the Medicaid program; and Texas
Government Code §531.021(b), which provides HHSC with the
authority to adopt rules governing the determination of Medicaid
reimbursements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,
2012.

TRD-201205070
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Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Effective date: October 14, 2012

Proposal publication date: August 10, 2012

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 6 ADMINISTRATIVE DAMAGES
AND PENALTIES

1 TAC §§371.1721, 371.1723, 371.1725, 371.1727, 371.1729,
371.1731, 371.1733, 371.1735, 371.1737, 371.1739, 371.1741

Legal Authority

The repeals are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
and efficient operation of the Medicaid program; and Texas
Government Code §531.021(b), which provides HHSC with the
authority to adopt rules governing the determination of Medicaid
reimbursements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,
2012.

TRD-201205071

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Effective date: October 14, 2012

Proposal publication date: August 10, 2012

For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER G. ADMINISTRATIVE
ACTIONS AND SANCTIONS
DIVISION 1. GENERAL PROVISIONS

1 TAC §§371.1601, 371.1603, 371.1605, 371.1607, 371.1609,
371.1611, 371.1613, 371.1615, 371.1617, 371.1619, 371.1621,
371.1623, 371.1625, 371.1627

Legal Authority

The new rules are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
and efficient operation of the Medicaid program; and Texas
Government Code §531.021(b), which provides HHSC with the

authority to adopt rules governing the determination of Medicaid
reimbursements.

The substantive requirements are generally proposed un-
der Texas Government Code §531.102. Additionally, new
§371.1609 is supported by Texas Government Code §531.1021;
new §371.1613 is supported by Texas Human Resources Code
§32.039; new §371.1615 is partially supported by Texas Human
Resources Code §32.039; new §371.1617 is partially supported
by Texas Human Resources Code §32.039; new §371.1619 is
authorized by Texas Government Code §531.101.

$§371.1607.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Abuse--Practices that are inconsistent with sound fiscal,
business, or medical practices and that result in unnecessary program
cost or in reimbursement for services that are not medically necessary,
do not meet professionally recognized standards for health care, or do
not meet standards required by contract, statute, regulation, previously
sent interpretations of any of the items listed, or authorized governmen-
tal explanations of any of the foregoing.

(2) Affiliate; affiliate relationship--A person who:

(A) has a direct or indirect ownership interest (or any
combination thereof) of 5% or more in the person;

(B) is the owner of a whole or part interest in any mort-
gage, deed of trust, note or other obligation secured (in whole or in
part) by the entity that interest is equal to or exceeds 5% of the value
of the property or assets of the person;

(C) s an officer or director of the person, if the person
is a corporation;

(D) is a partner of the person, if the person is organized
as a partnership;

(E) is an agent or consultant of the person;

(F) is a consultant of the person and can control or be
controlled by the person or a third party can control both the person
and the consultant;

(G) isamanaging employee of the person, that is, a per-
son (including a general manager, business manager, administrator or
director) who exercises operational or managerial control over a person
or part thereof, or directly or indirectly conducts the day-to-day oper-
ations of the person or part thereof;

(H) has financial, managerial, or administrative influ-
ence over the operational decisions of a person;

(I) shares any identifying information with a person, in-
cluding tax identification numbers, social security numbers, bank ac-
counts, telephone number, business address, national provider num-
bers, Texas provider numbers, and corporate or franchise name; or

(J) has a former relationship with the person as de-
scribed in subparagraphs (A) - (I) of this paragraph, but is no longer
described, because of a transfer of ownership or control interest to
an immediate family member or a member of the person's household
of this section within the previous five years if the transfer occurred
after the affiliate received notice of an audit, review, investigation, or
potential adverse action, sanction, board order, or other civil, criminal,
or administrative liability.

(3) Agent--Any person, company, firm, corporation, em-
ployee, independent contractor, or other entity or association legally
acting for or in the place of another person or entity.
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(4) At the time of the request--Immediately upon request
and without delay.

(5) Audit--A financial audit, attestation engagement, per-
formance audit, compliance audit, economy and efficiency audit, effec-
tiveness audit, special audit, agreed-upon procedure, nonaudit service,
or review conducted by or on behalf of the state or federal government.
An audit may or may not include site visits to the provider's place of
business.

(6) Auditor--The qualified person, persons, or entity per-
forming the audit on behalf of the state or federal government.

(7) Business day--A day that is not a Saturday, Sunday, or
state legal holiday. In computing a period of business days, the first day
is excluded and the last day is included. If the last day of any period
is a Saturday, Sunday, or state legal holiday, the period is extended to
include the next day that is not a Saturday, Sunday, or legal holiday.

(8) CFR--The Code of Federal Regulations.

(9) CHIP--The Texas Children's Health Insurance Program
or its successor.

(10) Claim--

(A) A written or electronic application, request, or de-
mand for payment by the Medicaid or other HHS program for health
care services or items; or

(B) A submitted request, demand, or representation that
states the income earned or expense incurred by a provider in providing
a product or a service and that is used to determine a rate of payment
under the Medicaid or other HHS program.

(11)  Claims administrator--The entity designated by an op-
erating agency to process and pay Medicaid or HHS program provider
claims.

(12) Closed-end contract--A contract or provider agree-
ment for a specific period of time. It may include any specific
requirements or provisions deemed necessary by OIG to ensure the
protection of the program. It must be renewed for the provider to
continue to participate in the Medicaid or other HHS program.

(13) CMS--The Centers for Medicare & Medicaid Services
or its successor. CMS is the federal agency responsible for adminis-
tering Medicare and overseeing state administration of Medicaid and
CHIP.

(14) Commission--The Texas Health and Human Services
Commission or its successor.

(15) Controlled substance--"Controlled substance" as de-
fined by the Texas Controlled Substances Act (Texas Health and Safety
Code, Chapter 481) or its successor and the Federal Controlled Sub-
stances Act (21 U.S.C. §802(a)(6) et seq.) or its successor.

(16) Conviction or convicted--Means that:

(A) ajudgment of conviction has been entered against
an individual or entity by a federal, state, or local court, regardless of
whether:

(i) there is a post-trial motion or an appeal pending;
or

(ii) the judgment of conviction or other record relat-
ing to the criminal conduct has been expunged or otherwise removed;

(B) afederal, state, or local court has made a finding of
guilt against an individual or entity;

(C) afederal, state, or local court has accepted a plea of
guilty or nolo contendere by an individual or entity; or

(D) anindividual or entity has entered into participation
in a first offender, deferred adjudication or other program or arrange-
ment where judgment of conviction has been withheld.

(17) Costs related to an administrative appeal--Such costs
include:

(A) the hourly State Office of Administrative Hearings
(SOAH) or other administrative hearing process costs;

(B) court reporter costs and the costs of transcripts and
copies of transcripts developed in preparation for, during, or after the
hearing;

(C) OIG's or other agency's costs associated with
discovery, including the costs of depositions, subpoenas, service of
process, and witness expenses;

(D) witness expenses incurred at any time related to the
administrative appeal, including during discovery or the case in chief;

(E) travel and per diem for witnesses and OIG or other
staff and witness fee;

(F) cost of preparation time, including salaries, travel
and per diem, any additional costs associated with the appeal hearing
or the preparation for the appeal hearing;

(G) all other reasonable costs, including attorney's fees,
associated with any further litigation of the case and the preparation for
that litigation; and

(H) costs incurred during the investigation or audit of a
case.

(18) Credible allegation of fraud--An allegation of fraud
that has been verified by the state from any source, including fraud
hotline complaints, claims data mining and patterns identified through
provider audits, civil false claims cases, and law enforcement investi-
gations.

(19) Delivery of a health care item or service--Includes the
provision of any item or service to an individual to meet his or her
physical, mental or emotional needs or well-being, whether or not re-
imbursed under Medicare, Medicaid, or any federal health care pro-
gram.

(20) Exclusion--Prohibition from participation in Medic-
aid.

(21) Executive Commissioner--The Executive Commis-
sioner of the Texas Health and Human Services Commission or its
SUCCESSOT.

(22) False statement or misrepresentation--Any statement
or representation that is inaccurate, incomplete, or not true.

(23) Federal financial participation (FFP)--The federal
government's share of a state's expenditures under the Medicaid and
other HHS programs and other benefit programs.

(24) Federal health care program--Any plan or program
that provides health benefits, whether directly, through insurance, or
otherwise, which is funded directly, in whole or in part, by the United
States Government (other than the federal employee health insurance
program under Chapter 89 of Title 5, United States Code).

(25) Field work--With respect to an investigation or audit,
field work may include site visits to the provider as well as consultation

37 TexReg 8000 October 5, 2012 Texas Register



with expert reviewers, HHS staff subject matter experts, and other state
or federal agencies.

(26) Fraud--Any act that constitutes fraud under applicable
federal or state law, including any intentional deception or misrepresen-
tation made by a person with the knowledge that the deception could
result in some unauthorized benefit to that person or some other person.
Fraud may include any acts prohibited by the Texas Human Resources
Code Chapter 36 or Texas Penal Code Chapter 35A.

(27) Health information--Any information, whether oral or
recorded in any form or medium, that is created or received by a health
care provider, health plan, public health authority, employer, life in-
surer, school or university, or health care clearinghouse, and that relates
to:

(A) the past, present, or future physical or mental health
or condition of an individual;

(B) the provision of health care to an individual; or

(C) the past, present, or future payment for the provi-
sion of health care to an individual.

(28) Health maintenance organization (HMO)--A public or
private organization organized under state law that is a federally quali-
fied HMO or that meets the definition of HMO within this state's Med-
icaid plan.

(29) HHS--Health and human services. Means:

(A) ahealth and human services agency under the um-
brella of the Commission or its successor, including the Commission;

(B) a program or service provided under the authority
of the Commission, including Medicaid and CHIP; or

(C) a health and human services agency, including
those agencies delineated in Texas Government Code §531.001.

(30) Immediate family member--A person's spouse (hus-
band or wife); natural or adoptive parent; child or sibling; stepparent,
stepchild, stepbrother or stepsister; father-, mother-, daughter-, son-,
brother- or sister-in-law; grandparent or grandchild; or spouse of a
grandparent or grandchild.

(31) Indirect ownership interest--Any ownership interest in
an entity that has an ownership interest in another entity. The term in-
cludes an ownership interest in any entity that has an indirect ownership
interest in the entity at issue.

(32) Inducement--An attempt to entice or lure an action on
the part of another in exchange for, without limitation, cash in any
amount, entertainment, any item of value, a promise, specific perfor-
mance, or other consideration.

(33) Knew or should have known--A person, with respect
to information, knew or should have known when a person had or
should have had actual knowledge of information, acted in deliberate
ignorance of the truth or falsity of the information, or acted in reckless
disregard of the truth or falsity of the information. Proof of a person's
specific intent to commit a program violation is not required in an ad-
ministrative proceeding to show that a person acted knowingly.

(34) Managed care plan--A plan under which a person un-
dertakes to provide, arrange for, pay for, or reimburse, in whole or in
part, the cost of any health care service. A part of the plan must con-
sist of arranging for or providing health care services as distinguished
from indemnification against the cost of those services on a prepaid
basis through insurance or otherwise. The term does not include an in-
surance plan that indemnifies an individual for the cost of health care
services.

(35) Managing employee--An individual, regardless of the
person's title, including a general manager, business manager, admin-
istrator, officer, or director, who exercises operational or managerial
control over the employing entity, or who directly or indirectly con-
ducts the day-to-day operations of the entity.

(36) MCO--Managed care organization. Has the meaning
described in §353.2 of this title (relating to Definitions), and for pur-
poses of this chapter includes an MCO's special investigative unit un-
der Texas Government Code §531.113(a)(1), and any entity with which
the MCO contracts for investigative services under Texas Government
Code §531.113(a)(2).

(37) MCO provider--An association, group, or individual
health care provider furnishing services to MCO members under con-
tract with an MCO.

(38) Medicaid or Medicaid program--The Texas medical
assistance program established under Human Resources Code, Chapter
32 and regulated in part under Title 42 CFR Part 400 or its successor.

(39) Medicaid-related funds--Any funds that:

(A) aprovider obtains or has access to by virtue of par-
ticipation in Medicaid; or

(B) a person obtains through embezzlement, misuse,
misapplication, improper withholding, conversion or misappropriation
of funds that had been obtained by virtue of participation in Medicaid.

(40) Medicaid Provider Integrity Division (MPI)--The di-
vision within OIG that investigates provider or contractor fraud and
abuse in Medicaid and other HHS programs or its successor.

(41) Medical assistance--Includes all of the health care and
related services and benefits authorized or provided under state or fed-
eral law for eligible individuals of this state.

(42) Member of household--An individual who is sharing
a common abode as part of a single-family unit, including domestic
employees, partners, and others who live together as a family unit.

(43) MFCU--The Medicaid Fraud Control Unit of the
Texas Office of the Attorney General or its successor.

(44) OAG--Office of the Attorney General of Texas or its
successor.

(45) OIG--Office of the Inspector General or its successor.
The office within the Commission responsible for:

(A) the investigation of fraud, abuse, and waste;

(B) ensuring program integrity within the Medicaid
program and other health and human services provided by the state;
and

(C) the enforcement of state law relating to the provi-
sion of those services.

(46) OMB--The Federal Office of Management and Bud-
get or its successor.

(47) Operating agency--A state agency that operates any
part of the Medicaid or other HHS program.

(48) Overpayment--The amount paid by Medicaid or other
HHS program or the amount collected or received by a person by virtue
of the provider's participation in Medicaid or other HHS program that
exceeds the amount to which the provider or person is entitled under
§1902 of the Social Security Act or other state or federal statutes for a
service or item furnished within the Medicaid or other HHS programs.
This includes:
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(A) any funds collected or received in excess of the
amount to which the provider is entitled, whether obtained through er-
ror, misunderstanding, abuse, misapplication, misuse, embezzlement,
or improper retention or fraud,

(B) recipient trust funds and funds collected by a person
from recipients if collection was not allowed by Medicaid or other HHS
program policy; or

(C) questioned costs identified in a final audit report that
found that claims or cost reports submitted in error resulted in money
paid in excess of what the provider is entitled to under an HHS program,
contract, or grant.

(49) Ownership interest--A direct or indirect ownership in-
terest (or any combination thereof) of 5% or more in the equity in the
capital, the stock, the profits, or other assets of a person or any mort-
gage, deed, trust or note, or other obligation secured in whole or in part
by the property or assets of the person.

(50) Payment hold (suspension of payments)--An admin-
istrative sanction that withholds all or any portion of payments due a
provider until the matter in dispute, including all investigation and legal
proceedings, between the provider and the Commission or an operat-
ing agency or its agent(s) are resolved. This is a temporary denial of
reimbursement under the Medicaid or other HHS program for items or
services furnished by a specified provider.

(51) Person--Any legally cognizable entity, including an
individual, firm, association, partnership, limited partnership, corpo-
ration, agency, institution, MCO, Special Investigative Unit, CHIP
participant, trust, non-profit organization, special-purpose corporation,
limited liability company, professional entity, professional association,
professional corporation, accountable care organization, or other
organization or legal entity.

(52) Person with a disability--An individual with a mental,
physical, or developmental disability that substantially impairs the in-
dividual's ability to provide adequately for the person's care or his or
her own protection, and:

(A) who is 18 years of age or older; or

(B) who is under 18 years of age and who has had the
disabilities of minority removed.

(53) Practitioner--A physician or other individual licensed
or certified under state law to practice their profession.

(54) Prima facie--Sufficient to establish a fact or raise a
presumption unless disproved.

(55) Probationary contract--A contract or provider agree-
ment for any period of time. It may include any special requirements
or provisions deemed necessary by OIG to ensure the protection of the
program. It must be renewed by OIG for the provider to continue to par-
ticipate in the program. It may also be referred to as a provisional con-
tract, depending upon the terminology used by the provider's agency
and program area.

(56) Professionally recognized standards of health care--
Statewide or national standards of care, whether in writing or not, that
professional peers of the individual or entity whose provision of care is
an issue, recognize as applying to those peers practicing or providing
care within the state of Texas.

(57) Program violation--A failure to comply with a Med-
icaid or other HHS provider contract or agreement, the Texas Med-
icaid Provider Procedures Manual or other official program publica-
tions, or any state or federal statute, rule, or regulation applicable to
the Medicaid or other HHS program, including any action that con-

stitutes grounds for enforcement as delineated in this subchapter that
forms the basis for an investigation, audit, or other review or that re-
sults in a notice of potential or final adverse action for cause.

(58) Provider--Any person, including an MCO and its sub-
contractors, that:

(A) is furnishing Medicaid or other HHS services under
aprovider agreement or contract in force with a Medicaid or other HHS
operating agency;

(B) has a provider or contract number issued by the
Commission or by any HHS agency or program or their designee to
provide medical assistance, Medicaid, or any other HHS service in any
HHS program, including CHIP, under contract or provider agreement
with the Commission, its designee, or an HHS agency; or

(C) provides third-party billing services under a con-
tract or provider agreement with the Commission or its designee.

(59) Provider agreement--A contract, including any and all
amendments and updates, with Medicaid or other HHS program to sub-
contract services, or with an MCO to provide services.

(60) Provider screening process--The process that a person
participates in to become eligible to participate and enroll as a provider
in Medicaid or other HHS program. This process includes enrollment
under this chapter, 42 CFR Part 1001, or other processes delineated by
statute, rule or regulation.

(61) Provisional contract--A contract or provider agree-
ment for any period of time. It may include any special requirements
or provisions deemed necessary by OIG to ensure the protection of the
program. It must be renewed by OIG for the provider to continue to
participate in the program. It may also be referred to as a probationary
contract, depending upon the terminology used by the provider's
agency and program area.

(62) Reasonable request--Request for access, records, doc-
umentation or other items deemed necessary or appropriate by OIG or
a Requesting Agency to perform an official function, and made by a
properly identified agent of OIG or a Requesting Agency during hours
that a person, business, or premises is open for business.

(63) Recipient--A person eligible for and covered by the
Medicaid or any other HHS program.

(64) Records and documentation--Records and documents
in any form, including electronic form, which include:

(A) medical records, charting, other records pertaining
to a patient, radiographs, laboratory and test results, molds, models,
photographs, hospital and surgical records, prescriptions, patient or
client assessment forms, and other documents related to diagnosis,
treatment or service of patients;

(B) billing and claims records, supporting documenta-
tion such as Title XIX forms, delivery receipts, and any other records of
services provided to recipients and payments made for those services;

(C) cost reports, documentation supporting cost re-
ports;

(D) managed care encounter data, financial data neces-
sary to demonstrate solvency of risk-bearing providers;

(E) ownership disclosure statements, articles of incor-
poration, bylaws, corporate minutes, or other documentation demon-
strating ownership of corporate entities;

(F) Dbusiness and accounting records, business and ac-
counting support documentation;
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(G) statistical documentation, computer records and
data;

(H) clinical practice records, including patient sign-in
sheets, employee sign-in sheets, office calendars, daily or other peri-
odic logs, employment records, and payroll documentation related to
items or services rendered under a HHS program; and

(I) records affidavits, business records affidavits, evi-
dence receipts, and schedules.

(65) Recoupment of overpayment--A sanction imposed to
recover funds paid to a provider or person to which they were not en-
titled.

(66) Requesting Agency--Includes OIG, the OAG or its
successor's Medicaid Fraud Control Unit or Civil Medicaid Fraud
Division, any other state or federal agency authorized to conduct
compliance, regulatory, or program integrity functions on a provider,
a person, or the services rendered by the provider or person.

(67) Restricted reimbursement--An administrative sanc-
tion that limits or denies payment of a provider's Medicaid or other
HHS program claims for specific procedures for a specified time
period.

(68) Risk analysis--The process of defining and analyzing
the dangers to individuals, businesses, and governmental entities posed
by potential natural and human-caused adverse events. A risk analysis
can be either quantitative, which involves numerical probabilities, or
qualitative.

(69) Sanction--Any administrative enforcement measure
imposed by OIG pursuant to this subchapter other than administrative
actions defined in §371.1701 of this subchapter (relating to Admin-
istrative Actions). Sanctions include termination of Medicaid or
other HHS contracts or agreements, mandatory exclusion, permissive
exclusion, payment hold, recoupment of overpayments, restricted
reimbursement, assessment of damages, penalties, and other costs,
and recoupment of audit overpayments.

(70) Sanctioned entity--An entity that has been convicted
of any offense described in 42 CFR §§1001.101 - 1001.401 or has been
terminated or excluded from participation in Medicare, Medicaid in
Texas, or any other state or federal health care program.

(71)  Services--The types of medical assistance specified in
§1905(a) of the Social Security Act (42 U.S.C. §1396d(a)) and other
HHS program services authorized under federal and state statutes that
are administered by the Commission and other HHS agencies.

(72) SIU--A Special Investigative Unit of an MCO as de-
fined under Texas Government Code §531.113(a)(1).

(73) Social Security Act--Legislation passed by Congress
in 1965 that established the Medicaid program under Title XIX of the
Act and created the Medicare program under Title XVIII of the Act.

(74)  Solicitation--Offering to pay or agreeing to accept, di-
rectly or indirectly, overtly or covertly any remuneration in cash or in
kind to or from another for securing a patient or patronage for or from
a person licensed, certified, or registered or enrolled as a provider or
otherwise by a state health care regulatory or HHS agency.

(75) State health care program--A State plan approved un-
der Title XIX, any program receiving funds under Title V or from an
allotment to a State under such Title, any program receiving funds un-
der Subtitle I of Title XX or from an allotment to a State under Subtitle
I of Title XX, or any State child health plan approved under Title XXI.

(76) Substantial contractual relationship--A relationship in
which a person has a direct or indirect business transactions with an
entity that, in any fiscal year, amounts to more than $25,000 or 5 percent
of the entity's total operating expenses, whichever is less.

(77) Suspension of payments (payment hold)--An admin-
istrative sanction that withholds all or any portion of payments due a
provider until the matter in dispute, including all investigation and legal
proceedings, between the provider and the Commission or an operat-
ing agency or its agent(s) are resolved. This is a temporary denial of
reimbursement under the Medicaid or other HHS program for items or
services furnished by a specified provider.

(78) System recoupment--Any recoupment to recover
funds paid to a provider or other person to which they were not
entitled, by means other than the imposition of a sanction under these
rules. It may include any routine payment correction by an agency
or an agency's fiscal agent to correct an overpayment that resulted
without any alleged wrongdoing.

(79) Terminated--Means:

(A) withrespect to a Medicaid or CHIP provider, a state
Medicaid program or CHIP has taken an action to revoke the provider's
billing privileges, and the provider has exhausted all applicable appeal
rights or the timeline for appeal has expired; and

(B) with respect to a Medicare provider, supplier, or el-
igible professional, the Medicare program has revoked the provider or
supplier's billing privileges, and the provider has exhausted all appli-
cable appeal rights or the timeline for appeal has expired.

(80) Terminated for cause--Termination based on allega-
tions related to fraud, program violations, integrity, or improper quality
of care.

(81) Title XVIII--Title XVIII (Medicare) of the Social Se-
curity Act, codified at 42 U.S.C. §§1395, et seq.

(82) Title XIX--Title XIX (Medicaid) of the Social Secu-
rity Act, codified at 42 U.S.C. §§1396-1, ef seq.

(83) Title XX--Title XX (Social Services Block Grant) of
the Social Security Act, codified at 42 U.S.C. §§1397, et seq.

(84) Title XXI--Title XXI (State Children's Health Insur-
ance Program (CHIP)) of the Social Security Act, codified at 42 U.S.C.
§§1397aa, et seq.

(85) U.S.C.--United States Code.

(86) Vendor hold--Any legally authorized hold or lien by
any state or federal governmental unit against future payments to a
person. Vendor holds may include tax liens, state or federal program
holds, liens established by the OAG Collections Division, and State
Comptroller voucher holds.

(87) Waste--Practices that a reasonably prudent person
would deem careless or that would allow inefficient use of resources,
items, or services.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,
2012.

TRD-201205073
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Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Effective date: October 14, 2012

Proposal publication date: August 10, 2012

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 2.  GROUNDS FOR ENFORCEMENT

1 TAC §§371.1651, 371.1653, 371.1655, 371.1657, 371.1659,
371.1661, 371.1663, 371.1665, 371.1667, 371.1669

Legal Authority

The new sections are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
and efficient operation of the Medicaid program; and Texas
Government Code §531.021(b), which provides HHSC with the
authority to adopt rules governing the determination of Medicaid
reimbursements.

The substantive requirements are generally adopted un-
der Texas Government Code §531.102. Additionally, new
§371.1651 is authorized by Texas Government Code §411.1143
and Texas Human Resources Code §32.0322; new §371.1653
is authorized by Texas Government Code §531.024161; new
§371.1655 is further supported by Texas Health and Safety
Code §62.1561 and 42 U.S.C. §1396¢cc(j); new §371.1661 is
authorized by Texas Human Resources Code §32.039; and
new §371.1663 is authorized by Texas Government Code
§§531.1131, 531.1132, and 531.117.

§$371.1659. Compliance with Health Care Standards.
A person is subject to administrative actions or sanctions if the person:

(1) engages in any negligent or abusive practice that results
in death, injury, or substantial probability of death or injury to a recip-
ient;

(2) fails to provide an item or service to a recipient in ac-
cordance with accepted medical community standards or standards re-
quired by statute, regulation, or contract, including statutes and stan-
dards that govern occupations;

(3) furnishes or orders services or items for a recipient un-
der the Medicaid or other HHS program that substantially exceed a re-
cipient's needs, are not medically necessary, are not provided econom-
ically or are of a quality that fails to meet professionally recognized
standards of health care;

(4) is the subject of a voluntary or involuntary action taken
by a licensing or certification agency or board, which action is based
upon the agency or board's receipt of evidence of noncompliance with
licensing or certification requirements;

(5) has its license to provide health care revoked, sus-
pended, or probated by any state's licensing or certification authority,
or surrenders a license or certification while a formal disciplinary
proceeding is pending before any state's licensing or certification
authority;

(6) fails to abide by applicable statutes and standards gov-
erning providers;

(7) fails to comply with the privacy standards of the Health
Insurance Portability and Accountability Act (HIPAA) and regulations
promulgated under HIPAA;

(8) fails to timely provide notice of electronic disclosure to
a recipient for whom the person creates or receives protected health
information that is subject to electronic disclosure;

(9) electronically discloses or permits the electronic disclo-
sure of a recipient's protected health information to any person without
a separate, documented authorization from the recipient or the recip-
ient's legally authorized representative for each disclosure, unless the
disclosure is:

(A) to a covered entity as defined by §181.001 of the
Health and Safety Code or to a covered entity as that term is defined by
§602.001 of the Insurance Code for the purpose of:

(i) treatment;

(i) payment;

(iii)  health care operations; or

(iv) performing an insurance or health maintenance

organization function as described by §602.053 of the Insurance Code;
or

(B) as otherwise authorized by state or federal law; or

(10) employs any treatment modality that has been de-
clared unsafe or ineffective by the Food and Drug Administration
(FDA), CMS, the Public Health Service (PHS), or other state or federal
agency with regulatory authority.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,
2012.

TRD-201205074

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Effective date: October 14, 2012

Proposal publication date: August 10, 2012

For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 3. ADMINISTRATIVE ACTIONS
AND SANCTIONS

1 TAC §§371.1701, 371.1703, 371.1705, 371.1707, 371.1709,
371.1711, 371.1713, 371.1715, 371.1717, 371.1719

Legal Authority

The new sections are adopted under Texas Government Code
§531.033, which provides the Executive Commissioner of
HHSC with broad rulemaking authority; Human Resources
Code §32.021 and Texas Government Code §531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas, to administer
Medicaid funds, and to adopt rules necessary for the proper
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and efficient operation of the Medicaid program; and Texas
Government Code §531.021(b), which provides HHSC with the
authority to adopt rules governing the determination of Medicaid
reimbursements.

The substantive requirements are generally adopted un-
der Texas Government Code §531.102. Additionally, new
§371.1703 is supported by Texas Human Resources Code
§32.0322; new §371.1709 is authorized by Texas Government
Code §411.1143 and 42 C.F.R. §455.23; and new §371.1715 is
further authorized by Texas Human Resources Code §32.0322.

§371.1705. Mandatory Exclusion.

(a) OIG must exclude from participation in Titles V, XIX, XX
and CHIP programs, as applicable, any person if it determines that the
person:

(1) has been excluded from participation in Medicare or
any other federal health care programs;

(2) 1is a provider whose health care license, certification,
or other qualifying requirement to perform certain types of service is
revoked, suspended, voluntarily surrendered, or otherwise terminated
such that the provider is unable to legally perform their profession due
to loss of their license, certification, or other qualifying requirement;

(3) has been convicted of a criminal offense related to the
delivery of an item or service under Medicare or a state health care
program, including the performance of management or administrative
services relating to the delivery of items or services under any such
program;

(4) has been convicted, under federal or state law, of a
felony relating to fraud, theft, embezzlement, breach of fiduciary
responsibility, or other financial misconduct:

(A) inconnection with the delivery of a health care item
or service, including the performance of management or administrative
services relating to the delivery of such items or services; or

(B) with respect to any act or omission in a health care
program (other than Medicare and a State health care program) oper-
ated by, or financed in whole or in part, by any federal, state or local
government agency;

(5) has been convicted, under federal or state law, of a
felony relating to the unlawful manufacture, distribution, prescription
or dispensing of a controlled substance, as defined under federal or
state law. This applies to a person that:

(A) s, or has ever been, a health care practitioner, per-
son, or supplier;

(B) holds, or has held, a direct or indirect ownership or
control interest (as defined in §1124(a)(3) of the Social Security Act)
in an entity that is a health care person or supplier, or is, or has ever
been, an officer, director, agent or managing employee (as defined in
§1126(b) of the Social Security Act) of such an entity; or

(C) isor has ever been, employed in any capacity in the
health care industry;

(6) is an MCO or other entity furnishing services under a
waiver approved under §1915(b)(1) of the Social Security Act that has
an affiliate relationship with a person, and that person:

(A) has been convicted:

(i) of an offense that is a ground for mandatory ex-
clusion under this section;

(ii) of an offense under federal or state law consist-
ing of a misdemeanor relating to fraud, theft, embezzlement, breach of
fiduciary responsibility, or other financial misconduct:

() in connection with the delivery of a health
care item or service;

(II) withrespect to any act or omission in a health
care program (other than those specifically described in paragraph (1)
of this subsection) operated by or financed in whole or in part by any
federal, state, or local government agency; or

(IIl) relating to fraud, theft, embezzlement,
breach of fiduciary responsibility, or other financial misconduct with
respect to any act or omission in a program (other than a health care
program) operated by or financed in whole or in part by any federal,
state, or local government agency;

(iii)  of an offense under federal or state law in con-
nection with the interference with or obstruction of any investigation
related to:

(I) an offense that is a ground for mandatory ex-
clusion under this section; or

(II) the use of funds received, directly or indi-
rectly, from any federal health care program;

(iv) of an offense under federal or state law for acts
that took place after January 1, 2010, in connection with the interfer-
ence with or obstruction of any audit related to:

(I) an offense that is a ground for mandatory ex-
clusion under this section; or

(1I) the use of funds received, directly or indi-
rectly, from any federal health care program;

(v) has had civil money penalties or assessments im-
posed under §1128A of the Social Security Act (federal false claims);
or

(vi) has been excluded from participation in Medi-
care or any of the state health care programs or CHIP; and

(B) that person:
(i) has an ownership interest in the entity;

(ii) is the owner of a whole or part interest in any
mortgage, deed of trust, note or other obligation secured (in whole or
in part) by the entity or any of the property assets thereof, in which
whole or part interest is equal to or exceeds five (5) percent of the total
property and assets of the entity;

(iii)  is an officer or director of the entity, if the entity
is organized as a corporation;

(iv) isapartner in the entity, if the entity is organized
as a partnership;

(v) is an agent of the entity;

(vi) is a managing employee, that is, a person (in-
cluding a general manager, business manager, administrator, or direc-
tor) who exercises operational or managerial control over the entity or
part thereof, or directly or indirectly conducts the day-to-day opera-
tions of the entity or part thereof; or

(vii) was formerly described in clauses (i) - (vi) of
this subparagraph, but is no longer so described because of a transfer
of ownership or control interest to an immediate family member or
a member of the person's household in anticipation of or following a
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conviction, assessment of a civil monetary penalty, or imposition of an
exclusion;

(7) isanindividual and has an ownership or control interest
or a substantial contractual relationship in or is an officer or managing
employee of a sanctioned entity, and who knew or should have known
of an action that constituted the basis for a conviction or mandatory
exclusion of the sanctioned entity; or

(8) is convicted, pleads guilty or pleads nolo contendere to
an offense arising from a fraudulent act under the Medicaid program,
which results in injury to a person age 65 or older, a person with a
disability, or a person younger than 18 years of age.

(b) OIG may exclude a person without sending prior notice of
intent to exclude in the following circumstances:

(1) OIG determines that the person is subject to mandatory
exclusion under subsection (a) of this section and the person may be
placing the health and/or safety of persons receiving services under an
HHS program at risk; or

(2) aperson who is subject to mandatory exclusion under
subsection (a) of this section fails:

(A) to grantimmediate access to OIG or to a Requesting
Agency upon reasonable request;

(B) to allow OIG or a Requesting Agency to conduct
any duties that are necessary to the performance of their official func-
tions; or

(C) to provide to OIG or a Requesting Agency as re-
quested copies or originals of any records, documents, or other items,
as determined necessary by OIG or the Requesting Agency.

(c) Notice.

(1) Except as provided in subsection (b) of this section,
when OIG proposes to exclude any person on mandatory grounds, it
gives written notice of its intent to exclude, which will include:

(A) the basis for the potential exclusion;
(B) the potential effect of the exclusion; and

(C) whether OIG also proposes to cancel any agreement
held by the person to be excluded.

(2) When OIG makes a final determination to exclude a
person on mandatory grounds or when the exclusion is based upon the
grounds described in subsection (b) of this section, OIG issues a final
notice of exclusion, which will include:

(A) adescription of the final exclusion;
(B) the basis of the final exclusion;

(C) the effect of the final exclusion;
(D) the duration of the final exclusion;

(E) the earliest date on which OIG will consider a re-
quest for reinstatement;

(F) the requirements and procedures for reinstatement;
and

(G) astatement of the person's right to request a formal
administrative appeal hearing regarding the exclusion.

(d) Due process.

(1) A person may request an informal review in accordance
with §371.1613 of this subchapter (relating to Informal Review) after
receipt of a notice of intent to exclude. OIG must receive the written

request for the informal review no later than the thirtieth (30th) calendar
day after the date the person receives the potential notice. A request for
an informal review does not expand the time allowed to the provider to
request an administrative hearing.

(2) Within 30 days of receipt of the notice of potential ex-
clusion, the person receiving the notice may submit to OIG, any doc-
umentary evidence or written argument regarding whether exclusion
is warranted and any related issues to be considered during the infor-
mal review. Submission of documentary evidence or written argument,
however, is no guarantee that OIG will not ultimately exclude the per-
son.

(3) A person may request an administrative appeal hearing
in accordance with §371.1615 of this subchapter (relating to Appeals)
after receipt of a final notice of exclusion. OIG must receive the written
request for an appeal no later than the 15th calendar day after the date
the person receives final notice.

(4) If both an informal review and an administrative hear-
ing are requested after a final notice of exclusion, OIG may elect, in
its sole discretion, to conduct an informal review. The administra-
tive hearing and all pertinent discovery, prehearing conferences, and
all other issues and activities regarding the administrative hearing will
be abated until all informal review discussions have concluded without
settlement or resolution of the issues.

(5) When the exclusion is based on the existence of a crimi-
nal conviction, a civil fraud finding, a civil judgment imposing liability
by federal, state, or local court, a determination by another government
agency or board, any other prior determination, or provisions within a
settlement agreement, the basis for the underlying determination is not
reviewable and the individual or entity may not collaterally attack the
underlying determination, either on substantive or procedural grounds,
in an administrative appeal.

(e) Scope and effect of exclusion.

(1) The period of exclusion begins on the effective date.
An exclusion becomes effective on the following:

(A) the date the person's health care services or items
became ineligible for federal financial participation as described in sub-
section (a)(1) of this section;

(B) the effective date the person lost their license, cer-
tification, or other qualifying requirement as described in subsection
(a)(2) of this section;

(C) the date of the criminal judgment of conviction as
described in subsection (a)(3) - (5) and (8) of this section;

(D) the date of the criminal judgment of conviction, or
effective date of the assessment of civil monetary penalties or exclusion
as described in subsection (a)(6) of this section;

(E) the effective date of final determination of liability
pursuant to Texas Human Resources Code §32.039(c) as described in
subsection (a)(8) of this section;

(F) the date reflected on the final notice of exclusion if
the exclusion is based on a health or safety risk as described in subsec-
tion (b)(1) of this section;

(G) the date of the original request for records if the ex-
clusion is based on failure to provide access as described in subsection
(b)(2) of this section;

(H) unless otherwise provided, twenty (20) days after
the person's receipt of the final notice of exclusion if the provider does
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not timely file a written request for an appeal that satisfies the require-
ments of §371.1615 of this subchapter; or

(D) ifthe person timely filed a written request for appeal,
the date the hearing officer's or administrative law judge's decision to
uphold the exclusion becomes final; however, if the administrative law
judge upholds an exclusion, the effective date will be made retroactive
to the applicable effective date described in this paragraph.

(2) An exclusion remains in effect for the period indicated
in the final notice of exclusion. The person is not eligible to apply for
reinstatement or reenrollment as a provider until the exclusion period
has elapsed. The minimum length of exclusion is determined as fol-
lows:

(A) The minimum length of exclusion is the federally
mandated exclusion period plus one additional year if the exclusion is
based upon a conviction as described in subsection (a)(3), (4), or (5) of
this section.

(B) An MCO will be excluded for the same period as
the related person was excluded, as described in subsection (a)(6) of
this section.

(C) An individual will be excluded for the same period
as the sanctioned entity in which the individual held an ownership, con-
trol interest, or substantial contractual relationship as described in sub-
section (a)(7) of this section.

(D) The exclusion is effective for ten years if the exclu-
sion is based upon an assessment of civil monetary penalties pursuant
to Texas Human Resources Code §32.039(c) arising out of injury to a
person who is 65 years of age or older, a person with a disability, or a
person under 18 years of age as described in subsection (a)(8) of this
section.

(E) The exclusion is effective for three years if the ex-
clusion is based upon an assessment of civil monetary penalties pur-
suant to Texas Human Resources Code §32.039(c).

(F) The exclusion is permanent if the exclusion is based
upon a criminal conviction for committing a fraudulent act under the
Medicaid program that results in injury to a person who is 65 years of
age or older, a person with a disability, or a person under 18 years of
age as described in subsection (a)(8) of this section.

(G) Unless otherwise provided, the length of exclusion
will be determined by OIG in its discretion. OIG will consider the
factors enumerated in §371.1603(f)(1) of this subchapter (relating to
Legal Basis and Scope) in determining the length of exclusion.

(3) Unless a person is first reinstated and then re-enrolled
as a provider in the Texas Medicaid program, no payment will be made
by the Medicaid program for any item or service furnished or requested
by an excluded person on or after the effective date of exclusion.

(4) An excluded person is prohibited from:

(A) personally or through a clinic, group, corporation,
or other association or entity, billing or otherwise requesting or receiv-
ing payment for any Title V, VIII, XIX, XX, or CHIP program for items
or services provided on or after the effective date of the exclusion;

(B) providing any service under the Medicaid program,
whether or not the excluded person directly requests Medicaid program
payment for such services;

(C) assessing care or ordering or prescribing services,
directly or indirectly, to Title V, XIX, XX, or CHIP recipients after the
effective date of the person's exclusion; and

(D) accepting employment by any person whose rev-
enue stream includes funds from a Title V, VIII, XIX, XX, or CHIP
program.

(5) [If, after the effective date of an exclusion, an excluded
person submits or causes to be submitted claims for services or items
furnished within the period of exclusion, the person may be subject to
civil monetary penalty liability under §1128A(a)(1)(D), and criminal
liability under §1128B(a)(3) of the Social Security Act in addition to
sanctions or penalties by OIG.

(6) In accordance with federal and state requirements,
when OIG excludes a person, OIG may notify each state agency
administering or supervising the applicable state health care program,
as well as the appropriate state or local authority or agency responsible
for licensing or certifying the person excluded. If issued, notification
will include:

(A) the facts, circumstances, and period of exclusion;

(B) a request that appropriate investigations be made
and any necessary sanctions or disciplinary actions be imposed in ac-
cordance with applicable law and policy; and

(C) arequest that the state or local authority or agency
fully and timely inform the OIG with respect to any actions taken in
response to the OIG's request.

(7) OIG notifies the public of all persons excluded.

(8) A personwho has been excluded from the Texas Medic-
aid or CHIP program will be excluded from the Medicaid and/or CHIP
program in every other state and from the Medicare program pursuant
to each program's applicable state or federal authority. When exclu-
sion from the Texas Medicaid and/or CHIP program is based on the
person's exclusion from Medicare, or from another state's Medicaid or
CHIP program, the prohibitions enumerated in paragraph (4) of this
subsection may apply.

$371.1707.  Permissive Exclusion.
(a) OIG may exclude from participation in Titles V, VIII, XIX,
XX, or CHIP programs any person if it determines that the person:

(1) commits a program violation;

(2) is affiliated with a person who commits a program vio-
lation;

(3) commits an act for which damages, penalties, or liabil-
ity could be or are assessed by OIG;

(4) 1isaperson not enrolled as a provider whose health care
license, certification, or other qualifying requirement to perform cer-
tain types of service is revoked, suspended, voluntarily surrendered,
or otherwise terminated such that the provider is unable to legally per-
form their profession due to loss of their license, certification, or other
qualifying requirement;

(5) could be excluded for any reason for which the Secre-
tary of the U.S. Department of Health and Human Services, its Office
of Inspector General, or its agents could exclude such person under 42
U.S.C. §1320a-7(b) or 42 CFR Parts 1001 or 1003;

(6) is found liable for any violation under subsection (c)
of Human Resources Code §32.039 that resulted in injury to a person
who is 65 years of age or older, a person with a disability, or a person
younger than 18 years of age;

(7) is found liable for any violation under subsection (c) of
Human Resources Code §32.039 that did not result in injury to a person
65 years of age or older, a person with a disability, or a person younger
than 18 years of age; or
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(8) has been excluded from participation in Medicare or
any other federal health care programs.

(b) OIG may exclude a person without sending prior notice of
intent to exclude in the following circumstances:

(1) OIG determines that the person is or may be placing the
health and/or safety of persons receiving services under a HHS program
at risk;

(2) aperson fails:

(A) tograntimmediate access to OIG or to a Requesting
Agency upon reasonable request;

(B) to allow OIG or a Requesting Agency to conduct
any duties that are necessary to the performance of their official func-
tions; or

(C) to provide to OIG or a Requesting Agency as re-
quested copies or originals of any records, documents, or other items,
as determined necessary by OIG or the Requesting Agency;

(3) the person engages in acts that violate 42 CFR
§1001.1401 (hospital's failure to comply with corrective action plan
required by the Centers for Medicare and Medicaid Services);

(4) the person engages in acts that violate 42 CFR
§1001.1501 (default on health education loan or scholarship obliga-
tions);

(5) the person engages in acts that violate 42 CFR
§1001.901 (false or improper claims);

(6) the person engages in acts that violate 42 CFR
§1001.951 (fraud and kickbacks and other prohibited activities);

(7) the person engages in acts that violate 42 CFR
§1001.1601 (violations of the limitations on physician charges);

(8) the person engages in acts that violate 42 CFR
§1001.1701 (billing for services of assistant at surgery during cataract
operations); or

(9) the person has been excluded from the Medicaid pro-
gram and obtains a new provider number without first completing the
reinstatement and re-enrollment process as required by §371.1719 of
this division (relating to Recoupment of Overpayments Identified by
Audit).

(c) Notice.

(1) Except as provided in subsection (b) of this section,
OIG will issue a notice of intent to exclude when it proposes to exclude
any person on permissive grounds. The notice of intent to exclude will
include:

(A) the basis for the potential exclusion;
(B) the potential effect of the exclusion; and

(C) whether OIG also proposes to cancel any agreement
held by the person to be excluded.

(2) When OIG makes a final determination to exclude the
person or when the exclusion is based upon the grounds enumerated in
subsection (b) of this section, OIG issues a final notice of exclusion,
which will state:

(A) adescription of the final exclusion;
(B) the basis of the final exclusion;
(C) the effect of the final exclusion;

(D) the duration of the final exclusion;

(E) the earliest date on which OIG will consider a re-
quest for reinstatement;

(F) the requirements and procedures for reinstatement;

(G) whether OIG will also cancel any agreement held
by the person to be excluded; and

(H) a statement of the person's right to request a formal
administrative appeal hearing regarding the exclusion.

(d) Due process.

(1) A person may request an informal review in accordance
with §371.1613 of this subchapter (relating to Informal Review) after
receipt of a notice of intent to exclude. OIG must receive the written
request for the informal review no later than the thirtieth (30th) calen-
dar day after the date the person receives the notice. A request for an
informal review does not expand the time allowed to the provider to
request an administrative hearing.

(2) Within 30 days of receipt of the notice of intent to ex-
clude, the person receiving the notice may submit to OIG, any doc-
umentary evidence or written argument regarding whether exclusion
is warranted and any related issues to be considered during the infor-
mal review. Submission of documentary evidence or written argument,
however, is no guarantee that OIG will not ultimately exclude the per-
son.

(3) A person may request an administrative appeal hearing
in accordance with §371.1615 of this subchapter (relating to Appeals)
after receipt of a final notice of exclusion. OIG must receive the written
request for an appeal no later than the 15th calendar day after the date
the person receives final notice.

(4) If both an informal review and an administrative hear-
ing are requested after a final notice of exclusion, OIG may elect, in
its sole discretion, to conduct an informal review. The administra-
tive hearing and all pertinent discovery, prehearing conferences, and
all other issues and activities regarding the administrative hearing will
be abated until all informal review discussions have concluded without
settlement or resolution of the issues.

(e) Scope and effect of exclusion.

(1) The period of exclusion begins on the effective date.
An exclusion becomes effective on the following:

(A) the date reflected on the final notice of exclusion if
the exclusion is based on a health or safety risk as described in subsec-
tion (b)(1) of this section;

(B) the date of the original request for records if the ex-
clusion is based on failure to provide access as described in subsection
(b)(2) of this section;

(C) unless otherwise provided, 30 days after the per-
son's receipt of the final notice of exclusion if the provider does not
timely file a written request for an appeal that satisfies the requirements
of §371.1615 of this subchapter; or

(D) if the person timely filed a written request for ap-
peal, the date the hearing officer or administrative law judge upholds
the decision to exclude; however, if the administrative law judge up-
holds an exclusion based upon subsection (b)(1) of this section, the
effective date will be made retroactive to the date of the final notice,
and if the judge upholds an exclusion based upon subsection (b)(2) of
this section, the effective date will be made retroactive to the date of
the original request for records.

(2) An exclusion remains in effect for the period indicated
in the final notice of exclusion. The person is not eligible to apply for
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reinstatement or re-enrollment as a provider until the exclusion period
has elapsed.

(3) Unless a person is first reinstated and then re-enrolled
as a provider in the Texas Medicaid program, no payment will be made
by the Medicaid program for any item or service furnished or requested
by an excluded person on or after the effective date of exclusion.

(4) An excluded person is prohibited from:

(A) personally or through a clinic, group, corporation,
or other association or entity, billing or otherwise requesting or receiv-
ing payment from any Title V, VIII, XIX, XX, or CHIP programs for
items or services provided on or after the effective date of the exclu-
sion;

(B) providing any service pursuant to the Medicaid pro-
gram, whether or not the excluded person directly requests Medicaid
program payment for such services;

(C) assessing care or ordering or prescribing services,
directly or indirectly, to Title V, XIX, XX or CHIP recipients after the
effective date of the person's exclusion; and

(D) accepting employment by any person whose rev-
enue stream includes funds from a Title V, VIII, XIX, XX, or CHIP
program.

(5) If, after the effective date of an exclusion, an excluded
person submits or causes to be submitted claims for services or items
furnished within the period of exclusion, the person may be subject to
civil monetary penalty liability under §1128A(a)(1)(D) and criminal
liability under §1128B(a)(3) of the Social Security Act in addition to
sanctions or penalties by OIG.

(6) In accordance with federal and state requirements,
when OIG excludes a person, OIG may notify each state agency
administering or supervising the applicable state health care program,
as well as the appropriate state or local authority or agency responsible
for licensing or certifying the person excluded. If issued, notification
will include:

(A) the facts, circumstances, and period of exclusion;

(B) a request that appropriate investigations be made
and any necessary sanctions or disciplinary actions be imposed in ac-
cordance with applicable law and policy; and

(C) arequest that the state or local authority or agency
fully and timely inform the OIG with respect to any actions taken in
response to the OIG's request.

(7) OIG notifies the public of all persons excluded.

(8) A person who has been excluded from the Texas Medic-
aid or CHIP program will be excluded from the Texas Medicaid and/or
CHIP program in every other state and from the Medicare program
pursuant to each program's applicable state or federal authority. When
exclusion from the Texas Medicaid and/or CHIP program is based on
the person's exclusion from Medicare, or from another state's Medicaid
or CHIP program, the prohibitions enumerated in paragraph (4) of this
subsection may apply.

$371.1709. Payment Hold.

(a) OIG may impose a payment hold against any person if it
determines that the person committed an act for which a person is sub-
ject to administrative actions or sanctions, including the following:

(1) is subject to a suspension of payments by the U.S. De-
partment of Health and Human Services for Medicare violations;

(2) commits a program violation;

(3) is affiliated with a person who commits a program vio-
lation; or

(4) for any other reason provided by statute or regulation.
(b) OIG imposes a payment hold against a person:

(1) to compel the production records or documents when a
request made by a Requesting Agency is refused,

(2) when requested by the state's Medicaid Fraud Control
Unit; or

(3) upon receipt of reliable evidence that verifies a credible
allegation of fraud.

(¢) Notice.

(1) Unless OIG receives a request from a law enforcement
agency to temporarily withhold notice to a person of payment hold,
OIG provides written notice of a payment hold no later than the fifth
(5th) business day after the date the payment hold is imposed. A law
enforcement agency may request a delay in sending notice for up to 30
days. The request may be renewed up to twice and in no event may
exceed 90 days.

(2) Notice of payment hold includes:
(A) adescription of the hold;
(B) the basis for the hold,
(C) the effect of the hold;
(D) the duration of the hold; and

(E) astatement of the person's right to request an infor-
mal review or an expedited administrative appeal hearing regarding the
imposition of the payment hold.

(3) If the payment hold is based on reliable evidence that
verifies a credible allegation of fraud, written notice will also:

(A) state that the payments are being suspended accord-
ing to 42 CFR §455.23;

(B) state the general allegations as to why the payment
hold has been imposed;

(C) state that the hold is for a temporary period and will
be lifted after either:

(i) OIG or a prosecuting authority determines that
there is insufficient evidence of fraud by the person; or

(ii) legal proceedings related to the person's alleged
fraud are completed;

(D) specify the types of Medicaid claims or business
units to which the payment suspension is effective; and

(E) inform the provider of the right to submit written
evidence for consideration by the agency.

(d) Due process.

(1) A person may request an expedited informal review af-
ter receipt of a notice of payment hold in accordance with §371.1613(e)
of this subchapter (relating to Informal Review). OIG must receive the
written request for the informal review no later than the tenth calendar
day after the date the person receives the notice. A request for an infor-
mal review does not expand the time allowed to the provider to request
an administrative hearing.

(2) Within ten days of receipt of the notice of payment hold,
the person receiving the notice may submit to OIG any documentary
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evidence or written argument regarding whether payment hold is war-
ranted and any related issues to be considered during the informal re-
view. Submission of documentary evidence or written argument, how-
ever, is no guarantee that OIG will not ultimately maintain imposition
of the hold.

(3) A person may request an expedited administrative ap-
peal hearing after receipt of a notice of payment hold in accordance
with §371.1615(d) of this subchapter (relating to Appeals). OIG must
receive the written request for an appeal no later than the tenth calendar
day after the date the person receives the notice.

(4) If both an informal review and an administrative hear-
ing are requested, the administrative hearing and all pertinent discov-
ery, prehearing conferences, and all other issues and activities regard-
ing the administrative hearing will be abated until all informal review
discussions have concluded without settlement or resolution of the is-
sues.

(e) Scope and effect of payment hold.

(1) Once a person is placed on payment hold, payment of
Medicaid or other HHS program claims for specific procedures or ser-
vices and any other payments to the person from an HHS agency will
be limited or denied.

(2) After a payment hold is terminated for any reason, OIG
may retain the funds accumulated during the payment hold to offset
any overpayment, criminal restitution, penalty or other assessment, or
agreed-upon amount that may result from ongoing investigation of the
person, including any payment amount accepted by the prosecuting
authorities made in lieu of a prosecution to reimburse the Medicaid
or other HHS program.

(3) The payment hold may be terminated or partially lifted
upon the following events:

(A) OIG or a prosecuting authority determines that
there is insufficient evidence of fraud by the person if the hold is based
upon an allegation of fraud;

(B) legal proceedings related to the person's alleged
fraud are completed if the hold is based upon an allegation of fraud;

(C) the Medicaid Fraud Control Unit asks OIG to lift
the hold if the hold is based upon the Unit's request;

(D) the duration of the hold expires if the hold was im-
posed for a specific, limited time;

(E) OIG and the person have agreed to lift the hold in
whole or in part during an informal resolution;

(F) OIG determines in its sole discretion that there is
insufficient evidentiary or legal basis for maintaining the hold;

(G) OIG determines in its sole discretion that it is in the
best interests of the Medicaid program to lift the hold;

(H) OIG determines that a payment hold would ad-
versely affect clients' access to care;

(I) an administrative law judge or judge of any court of
competent jurisdiction orders OIG to lift the hold in whole or in part;
or

(J) all proceedings against the provider, including any
appeals and judicial review, have been exhausted and all overpayments
and other reimbursements are satisfied.

§$371.1715. Damages and Penalties.
(a) Application. OIG may assess administrative damages,
penalties, or both against any person if it determines that the person

committed an act for which a person is subject to administrative
actions or sanctions, including the following:

(1) presents or causes to be presented to OIG or its fiscal
agent, a claim that contains a statement or representation the person
knows or should know to be false;

(2) commits an act of self-dealing in violation of §371.1669
of this subchapter (relating to Self-Dealing);

(3) commits a managed care violation prohibited by
§371.1663 of this subchapter (relating to Managed Care);

(4) fails to maintain adequate documentation to support a
claim for payment in accordance with the requirements specified by
rule or policy of Medicaid or Texas Medicaid Managed Care program
policy; or

(5) engages in any other conduct that OIG has defined as a
program violation.

(b) Exceptions.

(1) Unless the provider submitted information to OIG for
use in preparing a voucher that the provider knew or should have known
was false or failed to correct information that the provider knew or
should have known was false when provided an opportunity to do so,
this section does not apply to a claim based on the voucher if OIG
calculated and printed the amount of the claim on the voucher and then
submitted the voucher to the provider for the provider's signature.

(2) Subsection (a)(2) of this section does not prohibit a per-
son from engaging in generally accepted business practices, including:

(A) conducting a marketing campaign;

(B) providing token items of minimal value that adver-
tise the person's trade name;

(C) providing complimentary refreshments at an infor-
mational meeting promoting the person's goods or services;

(D) providing a value-added service if the person is an
MCO; or

(E) other conduct specifically authorized by law, in-
cluding conduct authorized by federal safe harbor regulations (42 CFR
§1001.952).

(c) Notice.

(1) Notice of preliminary report. If after an examination
of the facts OIG determines by prima facie evidence that a person
commits a violation that subjects the person to assessment of damages
or penalties, OIG may issue a preliminary report stating the facts on
which it based its conclusion, its proposal that administrative damages
or penalty under this section be imposed, and stating the amount of the
proposed damages or penalty. OIG will issue notice of the preliminary
report to the person subject to the assessment.

(2) Content of the notice of preliminary report. The notice
of preliminary report will include:

(A) a brief summary of the facts forming the basis for
the assessment;

(B) astatement of the amount of the proposed damages
or penalty; and

(C) a statement of the person's right to an informal re-
view of the alleged violation, the amount of the damages or penalty, or
both the alleged violation and the amount of the damages or penalty.
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(3) Notice of final assessment. The notice of final assess-
ment of damages or penalty includes:

(A) a brief summary of the facts forming the basis for
the assessment;

(B) a statement of the amount of the damages or
penalty;

(C) a statement of the effect of the assessment; and

(D) astatement of the person's right to an appeal of the
alleged violation, the amount of the damages or penalty, or both the
alleged violation and the amount of the damages or penalty.

(d) Due process.

(1) A person may request an informal review in accordance
with §371.1613 of this subchapter (relating to Informal Review) after
receipt of a notice of preliminary report. OIG must receive the written
request for the informal review no later than the thirtieth (30th) calendar
day after the date the person receives notice of preliminary report. A
request for an informal review does not expand the time allowed to the
provider to request an administrative hearing.

(2) Within 30 days of receipt of the notice of preliminary
report, the person receiving the notice may submit to OIG any docu-
mentary evidence or written argument regarding whether damages or
penalties are warranted and any related issues to be considered during
the informal review. Submission of documentary evidence or written
argument, however, is no guarantee that OIG will not assess damages
or penalties.

(3) A person may request an administrative appeal hearing
in accordance with §371.1615 of this subchapter (relating to Appeals)
after receipt of a notice of final assessment. OIG must receive the writ-
ten request for an appeal no later than the 15th calendar day after the
date the person receives the notice of final assessment.

(4) If both an informal review and an administrative hear-
ing are requested after a notice of final assessment, OIG may elect, in
its sole discretion, to conduct another informal review. The adminis-
trative hearing and all pertinent discovery, prehearing conferences, and
all other issues and activities regarding the administrative hearing will
be abated until all informal review discussions have concluded without
settlement or resolution of the issues.

(e) Scope and effect of assessment of damages and penalties.

(1) A person who violates subsection (a)(1) - (3) of this
section is liable for:

(A) damages equal to the amount paid, if any, as a result
of the violation and interest on that amount determined at the rate pro-
vided by law for legal judgments and accruing from the date on which
the payment was made; plus

(B) an administrative penalty of an amount not to ex-
ceed twice the amount paid, if any, as a result of the violation, plus:

(i) an administrative penalty of an amount not less
than $5,500 or more than $15,000 for each violation that results in in-
jury to a person who is 65 years of age or older, a person with a dis-
ability, or a person younger than 18 years of age; or

(i) an administrative penalty of an amount not more
than $11,000 for each violation that does not result in injury to a person
who is 65 years of age or older, a person with a disability, or a person
younger than 18 years of age.

(2) A person who violates subsection (a)(4) or (a)(5) of this
section is liable for:

(A) the amount paid in response to the claim for pay-
ment; or

(B) the payment of an administrative penalty in an
amount not to exceed $500 for each violation, as determined by OIG.

(3) Additionally, a person against whom damages or penal-
ties have been assessed may be responsible for OIG's and other HHS
program's costs related to the investigation that resulted in the assess-
ment and the costs of any administrative hearing arising out of the as-
sessment.

(4) In determining the amount of administrative damages
or penalties to be assessed, OIG considers:

(A) the seriousness of the violation;

(B) whether the person had previously committed a vi-
olation; and

(C) the amount necessary to deter the person from com-
mitting future violations.

(5) The assessment of damages or penalty will become fi-
nal as provided in §371.1617(a) of this subchapter (relating to Finality
and Collections).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,
2012.

TRD-201205075

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Effective date: October 14, 2012

Proposal publication date: August 10, 2012

For further information, please call: (512) 424-6900

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 40. CHRONIC WASTING DISEASE
4 TAC §40.6

The Texas Animal Health Commission (Commission) adopts
new §40.6, concerning CWD Movement Restriction Zone, with
changes to the proposed text as published in the July 6, 2012,
issue of the Texas Register (37 TexReg 5061) and will be
republished.

The new section will create a Chronic Wasting Disease (CWD)
movement restriction zone(s) in the Trans Pecos Region.

There is a task force comprised of members of affected deer
and exotic livestock associations, private veterinary practition-
ers, and wildlife biologists who assisted the Texas Parks and
Wildlife Department (TPWD) and Commission staff in the devel-
opment of a CWD response plan upon detection of the disease
in mule deer harvested in New Mexico within 1-2 miles of the
Texas border. They recently met and provided both agencies
with recommendations on a strategy to address the risk of expo-

ADOPTED RULES

October 5, 2012 37 TexReg 8011



sure of CWD to susceptible species in Texas. The recommen-
dations follow the creation of CWD movement restriction zone(s)
with restrictions put in place to protect against the exposure and
spread of CWD from New Mexico. These recommendations are
being taken in a coordinated effort by both TPWD and the Com-
mission.

It was recently disclosed that through CWD sampling efforts of
New Mexico Game and Fish personnel that CWD has been de-
tected in mule deer in the southern Sacramento Mountains and
northern Hueco Mountains, in southern New Mexico. While sam-
ple sizes are very small, it seems that the CWD prevalence may
be quite high in that location. Several of the animals sampled
were located in close proximity to the Texas border. This is signif-
icant for the state of Texas, considering basic biology and move-
ment patterns of susceptible species located there, such as mule
deer and elk, indicate that the animals may be moving back and
forth between Texas and New Mexico.

Prions are found ubiquitously throughout the body of an infected
animal and can be shed onto soil, where they may remain viable
and able to infect other susceptible animals for many years. Sus-
pected additional susceptible species, besides mule deer, white
tail deer and elk, include red deer and Sika deer. There is still
no evidence that humans or domestic livestock can be infected
with CWD.

Deer populations in other states where CWD prevalence ex-
ceeds 40% have experienced significant (>45%) population de-
clines. As the prevalence rates increase and geographic distri-
bution has expanded in other states, hunters are more likely to
alter hunting behaviors which may include avoiding areas with
high CWD prevalence. This could have an adverse economic
impact on local communities dependent on hunting revenue and
could affect TPWD efforts to manage cervid populations through
hunter harvest.

Considering the seemingly high CWD prevalence rate in the
Sacramento and Hueco Mountains of New Mexico, CWD may
be well established in the population and in the environment in
Texas at this time. The current area of concern was delineated
as all land west of the Pecos River and IH 20, and north of IH 10
to Ft. Hancock, and all land west and north of Ft. Hancock, and
the Containment Zone (CZ) was delineated as all land west of
HWY 62-180 and HWY 54, and north of IH 10 to Ft. Hancock,
and all land west and north of Ft. Hancock. Data regarding
mule deer population parameters and mule deer movements,
knowledge on elk movements, and the geography and habitat
types of the area were considered in the delineation of these
zones.

The Commission received four comments regarding adoption of
the new rule, but there is no change to the rule in response to
the comments.

Two of the commenters told us to "trust experts like Dr. Dan
McBride and your advisory committee that was already prepared
for this issue. We must at all cost protect the whitetail herd in the
dense areas of the Texas Hill Country where any outbreak could
lead to panic and economic collapse of these communities where
hunting dollars are vital to these communities." The Commission
appreciates the support of the task force. Another comment in-
dicated that "it will be tough to contain free ranging deer since
they range many miles during breeding season." The Commis-
sion agrees that is a tough aspect to fully control the spread of
the disease, but the zones were sized in order to take that into
account. Lastly, a comment indicated that "in light of the Chronic

Wasting Disease (CWD) epidemic, which has jumped the border
from New Mexico into Texas, Texas ought to reevaluate its enthu-
siasm for land spreading sewage sludge bio solids on farm land,
grazing ranges, hay fields and dairy pastures where livestock
and deer ingest dirt and sludge with their fodder." The Commis-
sion has no jurisdiction over that issue and that is not something
addressed in this rule.

STATUTORY AUTHORITY

The new rule is adopted under the following statutory authority as
found in Chapter 161 of the Texas Agriculture Code. The Com-
mission is vested by statute, §161.041(a), with the requirement
to protect all livestock, domestic animals, and domestic fowl from
disease. The Commission is authorized, by §161.041(b), to act
to eradicate or control any disease or agent of transmission for
any disease that affects livestock. If the Commission determines
that a disease listed in §161.041 of this code or an agent of trans-
mission of one of those diseases exists in a place in this state
among livestock, or that livestock are exposed to one of those
diseases or an agent of transmission of one of those diseases,
the Commission shall establish a quarantine on the affected an-
imals or on the affected place. That is found in §161.061.

Section 161.054 provides that as a control measure, the Com-
mission by rule may regulate the movement of animals, including
feral swine. The Commission may restrict the intrastate move-
ment of animals, including feral swine, even though the move-
ment of the animals is unrestricted in interstate or international
commerce. The Commission by rule may prohibit or regulate the
movement of animals, into a quarantined herd, premise, or area.
In §161.048, a person is presumed to control the animal if the
person is the owner or lessee of the pen, pasture, or other place
in which the animal is located and has control of that place; or ex-
ercises care or control over the animal. That is under §161.002.

Section 161.0541, entitled "Elk Disease Surveillance Program",
provides that the Commission by rule may establish a disease
surveillance program for elk. Section 161.007 provides that if
a veterinarian employed by the Commission determines that a
communicable disease exists among livestock, domestic ani-
mals, or domestic fowl or on certain premises or that livestock,
domestic animals, or domestic fowl have been exposed to the
agency of transmission of a communicable disease, the expo-
sure or infection is considered to continue until the Commission
determines that the exposure or infection has been eradicated
through methods prescribed by rule of the Commission. Section
161.005 provides that the Commission may authorize the Exec-
utive Director or another employee to sign written instruments
on behalf of the Commission. A written instrument, including a
quarantine or written notice, signed under that authority has the
same force and effect as if signed by the entire Commission.

§40.6. CWD Movement Restriction Zone.
(a) Definitions:

(1) Containment Zone (CZ)--A geographic area which
would include a known affected (quarantined) area or area within
Texas where there is a high risk of CWD existing.

(2) High Risk Zone (HRZ)--Area which serves as a buffer
(surveillance) zone separating the Containment Zone from the rest of
Texas.

(3) Susceptible Species--All white-tailed deer, black-tailed
deer, mule deer, elk, or other cervid species determined to be suscepti-
ble to Chronic Wasting Disease (CWD), which means an animal of that
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species has had a diagnosis of CWD confirmed by means of an official
test conducted by a laboratory approved by USDA-APHIS.

(4) Unnatural Movement--Any artificially induced move-
ment of a live susceptible species or the carcass of a susceptible species.

(b) Declaration of Area Restricted for CWD. CWD has been
detected in mule deer and/or elk in the southern Sacramento Moun-
tains and northern Hueco Mountains of Southern New Mexico, which
creates the high risk that there are susceptible species for CWD that
have been exposed or infected to CWD within the state. Considering
the seemingly high CWD prevalence rate in the Sacramento and Hueco
Mountains of New Mexico, CWD may be well established in the popu-
lation and in the environment in Texas at this time. The current area of
much concern was delineated as all land west of the Pecos River and
Interstate Highway (IH) 20, and north of IH 10 to Ft. Hancock, and
all land west and north of Ft. Hancock and the CZ was delineated as
all land west of HWY 62-180 and HWY 54, and north of IH 10 to Ft.
Hancock, and all land west and north of Ft. Hancock. Data regarding
mule deer population parameters, movement patterns of mule deer and
elk in the area, and the geography and habitat of the area were consid-
ered in the delineation of these zones.

(¢) Zone Boundaries:

(1) The CZ is defined as follows: beginning in Culberson
County where State Highway 62-180 enters from New Mexico and
thence in a southwesterly direction to the intersection with State High-
way 54 and thence following that in a southwesterly direction to the
intersection with IH 20 and thence following it in a westerly direction
until Ft. Hancock to State Highway 20 and thence following it a west-
erly direction to Farm Road 1088 (east of Ft. Hancock), and thence
following it in a southerly direction to the Rio Grande River to where
it enters the state of New Mexico.

(2) The HRZ is defined as follows: beginning in Reeves
County where the Pecos River enters from New Mexico and meanders
in a southeasterly direction as the boundary between Reeves County
and Loving and Ward Counties to the intersection with IH 20 and
thence following it in a westerly direction until the intersection with
State Highway 54 and thence following it in a northwesterly direction
until the intersection with State Highway 62-180 and thence in a
northeasterly direction to the border with the state of New Mexico and
Culberson County.

(d) Restrictions:

(1) Prohibition of Unnatural Movement of Non-Captive
Susceptible Species:

(A) No susceptible species may be trapped and trans-
ported from within the HRZ or the CZ to another location. No suscep-
tible species may be released within the HRZ or the CZ without par-
ticipating in a monitored herd program in accordance with the require-
ments of §40.3 of this chapter (relating to Herd Status Plans for Cervi-
dae) and having a herd with Level "C" status of five years or higher as
established through §40.3(4)(C) of this chapter or for species under the
authority of Texas Parks and Wildlife in accordance with their applica-
ble requirements.

(B) No part of a carcass of a susceptible species, either
killed or found dead, within the HRZ or CZ may be removed from the
HRZ or CZ unless a testable CWD sample from the carcass is collected
by or provided to the Commission or TPWD with appropriate contact
information provided by the submitter.

(2) CWD monitored status within the CZ:

(A) Previously Established CWD Monitored Facilities
within the CZ. Movement of susceptible species will only be allowed

for animals from previously established facilities within the CZ that
have obtained a five-year status while in the CZ in accordance with the
requirements of §40.3 of this chapter and having a herd with Level "C"
status of five years or higher as established through §40.3(4)(C) of this
chapter or for species under the authority of Texas Parks and Wildlife
in accordance with their applicable requirements.

(B) Newly Established CWD Monitored Facilities
within the CZ. Susceptible species moving into newly established
facilities within the CZ will have their status reset at zero and must be
held within the facility until it has received five-year status in accor-
dance with the requirements of §40.3 of this chapter and having a herd
with Level "C" status of five years or higher as established through
§40.3(4)(C) of this chapter or for species under the authority of Texas
Parks and Wildlife in accordance with their applicable requirements.

(3) CWD monitored status within the HRZ:

(A) Previously Established CWD Monitored Facilities
within the HRZ. Movement of susceptible species from previously es-
tablished facilities within the HRZ is only for animals that have ob-
tained a five-year status in accordance with the requirements of §40.3
of this chapter and having a herd with Level "C" status of five years or
higher as established through §40.3(4)(C) of this chapter or for species
under the authority of Texas Parks and Wildlife in accordance with their
applicable requirements.

(B) Newly Established CWD Monitored Facilities
within the HRZ. Susceptible species moving into newly established
facilities within the HRZ will have their status reset to zero, and
movement will be restricted until the facility has gained five-year
status in accordance with the requirements of §40.3 of this chapter
and having a herd with Level "C" status of five years or higher as
established through §40.3(4)(C) of this chapter or for species under
the authority of Texas Parks and Wildlife in accordance with their
applicable requirements.

(e) The Executive Director may authorize movement. If
movement is necessary or desirable to promote the objectives of this
chapter and/or to minimize the economic impact of the restricted
susceptible species without endangering those objectives or the health
and safety of other susceptible species within the state, the Executive
Director may authorize movement in a manner that creates minimal
risk to the other susceptible animals in the state.

(f) Notice of High Risk Designation. The Executive Director
shall give notice of the restrictions by publishing notice in a newspaper
published in the county where the restrictions will be established, or by
other accepted practices or publications which circulate information in
the county or counties.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204977

Gene Snelson

General Counsel

Texas Animal Health Commission

Effective date: October 10, 2012

Proposal publication date: July 6, 2012

For further information, please call: (512) 719-0724

¢ ¢ ¢
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CHAPTER 43. TUBERCULOSIS
SUBCHAPTER A. CATTLE AND BISON
4 TAC §43.6

The Texas Animal Health Commission (Commission) adopts
new §43.6, concerning Dairy Calf Ranches, without changes to
the proposed text as published in the July 6, 2012, issue of the
Texas Register (37 TexReg 5063) and will not be republished.

The new rule is for the purpose of defining dairy calf ranches as
high risk for disease transmission and outlining desired manage-
ment and recordkeeping concepts that would facilitate epidemi-
ological oversight necessary for adequate disease investigation
processes. This adopted rule is also intended to mitigate the risk
of Tuberculosis, and other diseases, being inadvertently spread
throughout the dairy industry.

The "off-site" (not the birthplace dairy) concentrated feeding
practice for young dairy calves at a calf ranch has become
common practice in the dairy industry. Commingling of calves in
high numbers from multiple dairies increases the risk of disease
transmission. The feeding of non-pasteurized colostrum or
waste milk to calves prior to weaning, or not properly cleaning
milk bottles between uses, can further exacerbate the possibility
of transferring disease pathogens to a native calf population.
Calf ranches have been implicated as the possible source of
infection in many past bovine tuberculosis infected dairies in
Texas and other states. The inability to completely trace the
movement of calves through affected facilities in past investiga-
tions has also created the situation where exposed or infected
calves could not be located for follow up testing, thus posing a
risk to the entire dairy industry.

The Commission received one comment regarding adoption of
the new rule, but there is no change to the rule in response to
the comment.

The one comment received focused on broadening the definition
of dairy cattle to just cattle. The commenter felt like a broader
definition for all cattle would better ensure that people were not
claiming dairy cattle as feeder cattle. The Commission appreci-
ates the comment, but would note that these types of dairy calf
ranches are unique to the dairy industry and though some of
the animals may be grown out and then go into beef channels,
the primary purpose of these facilities are to grow replacement
heifers that go back into dairies. The other reason for focus on
these facilities is the practice of feeding colostrum which creates
the high disease risk for Tuberculosis exposure. This is not a
common practice for calves being fed and raised for beef pro-
duction. The commenter also asked why we did not identify a
specific number of days in which colostrum is produced by the
cow. The reason is it depends on each animal and the timeframe
can vary by animal. The bottom line is this is not something for
which a specific timeframe can be established other than it is the
initial milk offering from the cow after giving birth.

STATUTORY AUTHORITY

The new rule is adopted under the following statutory authority as
found in Chapter 161 of the Texas Agriculture Code. The Com-
mission is vested by statute, §161.041(a), with the requirement
to protect all livestock, domestic animals, and domestic fowl from
disease. The Commission is authorized, by §161.041(b), to act
to eradicate or control any disease or agent of transmission for
any disease that affects livestock. If the Commission determines
that a disease listed in §161.041 of this code or an agent of trans-
mission of one of those diseases exists in a place in this state

among livestock, or that livestock are exposed to one of those
diseases or an agent of transmission of one of those diseases,
the Commission shall establish a quarantine on the affected an-
imals or on the affected place. That is found in §161.061.

As a control measure, the Commission by rule may regulate
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That is found in §161.054. An agent of the Commission
is entitled to stop and inspect a shipment of animals or animal
products being transported in this state in order to determine if
the shipment originated from a quarantined area or herd; or de-
termine if the shipment presents a danger to the public health or
livestock industry through insect infestation or through a commu-
nicable or noncommunicable disease. That authority is found in
§161.048.

Section 161.061 provides that if the Commission determines that
a disease listed in §161.041 of this Code or an agency of trans-
mission of one of those diseases exists in a place in this state
or among livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl, or that a place in this state where livestock,
exotic livestock, domestic animals, domestic fowl, or exotic fowl
are exposed to one of those diseases or an agency of transmis-
sion of one of those diseases, the Commission shall establish a
quarantine on the affected animals or on the affected place.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204978

Gene Snelson

General Counsel

Texas Animal Health Commission

Effective date: October 10, 2012

Proposal publication date: July 6, 2012

For further information, please call: (512) 719-0724

¢ ¢ ¢

CHAPTER 45. REPORTABLE DISEASES

4 TAC §45.2

The Texas Animal Health Commission (Commission) adopts
an amendment to §45.2, concerning Duty to Report, without
changes to the proposed text as published in the July 6, 2012,
issue of the Texas Register (37 TexReg 5064) and will not be
republished.

The purpose of this amendment is to add Schmallenberg virus
to the list of reportable diseases.

Section 161.101 of the Texas Agriculture Code provides for the
duty of a veterinarian, veterinary diagnostic laboratory or a per-
son having care, custody, or control of an animal to report spec-
ified animal health diseases to the Commission. The Commis-
sion has a specific list of reportable diseases in Chapter 45 of
the Commission rules.
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Since August 2011, a newly-identified infectious disease has
been reported in cattle, sheep, goats, and bison in Europe. This
disease was first reported in German dairy cows that exhibited
signs of fever, anorexia, reduced milk yield, and loss of condi-
tion. Herd morbidities were high (20-70%) over 2-3 weeks, with
affected individuals recovering in a few days. Reports of disease
among cattle in Germany, and subsequently in the Netherlands,
persisted throughout September and into October. By Novem-
ber 2011, farmers began reporting abortions and stillbirths asso-
ciated with congenital malformations, mostly among sheep but
also in goats and cattle. Some dystocias, with no other clini-
cal signs, were observed in mature animals. The virus caused
fever, viremia, and diarrhea in a small number of experimentally
infected calves. By mid-March 2012, the virus had been identi-
fied on more than 2,100 farms in eight European countries. Most
infected premises have been sheep farms (85%), followed by
cattle (11%) and goat farms (4%) (FluTrackers.com).

This new virus is provisionally named Schmallenberg virus
(SBV) after the town in Germany where the first positive samples
were found. As of March 2012, cases of Schmallenberg virus
infection has been confirmed in Germany, the Netherlands,
Belgium, France, the United Kingdom, Luxembourg, Italy, and
Spain. Spread of SBV from mainland Europe to Great Britain
has been tentatively linked to natural movements of insects
from infected areas, similar to the pattern of bluetongue virus in
2008 (European Commission 2012). In experimental challenge
trials, three calves inoculated intravenously or subcutaneously
with blood that was PCR positive for SBV became infected
and had positive PCR results 2-5 days post-inoculation. The
viremic stage in cattle seems to be short, as viral detection was
negative in all three infected animals 6 days after inoculation,
and clinical signs subsided within a few days.

USDA-APHIS-VS has placed additional restrictions on ship-
ments of ruminant semen and embryos (germplasm) originating
from the European Union (EU), and from countries that are not
formally part of the EU but which follow EU legislation (see list
below). These restrictions became effective February 21, 2012,
and were placed to address the emergence of Schmallenberg
virus in Europe. The virus, thought to be distributed by flying
insects such as midges and possibly mosquitoes, is not known
to be present in the U.S. and has not been reported to be of
human health concern. Infection with the virus causes transient
disease in adult cattle, sheep and goats, resulting in production
losses, but has also been associated with a high percentage of
fetal malformations, abortions, dystocias and death of infected
pregnant animals. No treatments or vaccines are currently are
available, and testing is currently limited in nature.

Shipments of bovine germplasm collected in EU countries af-
ter June 1, 2011, are no longer eligible for importation to the
U.S. To be eligible for importation, any consignments of bovine
germplasm originating from the countries listed below must in-
clude a statement on the official export health certificate that they
were collected prior to June 1, 2011. All other APHIS import re-
quirements continue to apply.

Importations of live ruminants from the EU are currently prohib-
ited due to bovine spongiform encephalopathy there. Sheep and
goat semen protocols are currently being negotiated with the EU,
and will be revised to include similar restrictions for Schmallen-
berg virus. Cervid and camelid germplasm shipments are not
affected by these additional restrictions for Schmallenberg virus.
No restrictions have been placed by APHIS at this time on any
ruminant products or by-products.

No comments were received regarding adoption of the amend-
ment.

STATUTORY AUTHORITY

The amendment is adopted under the following statutory author-
ity as found in Chapter 161 of the Texas Agriculture Code. Sec-
tion 161.101 provides that the Commission may adopt rules that
require a veterinarian, a veterinary diagnostic laboratory, or a
person having care, custody, or control of an animal to report
a disease not covered by subsection (a) or (b) if the Commis-
sion determines that action to be necessary for the protection of
animal health in this state. The Commission shall immediately
deliver a copy of a rule adopted under this subsection to the ap-
propriate legislative oversight committees. A rule adopted by the
Commission under this subsection expires on the first day after
the last day of the first regular legislative session that begins af-
ter adoption of the rule unless the rule is continued in effect by
act of the legislature. House Bill 4006 relating to veterinarian re-
ports of diseased animals was passed during the 81st Legislative
Session and amended the requirements found in §161.101.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204979

Gene Snelson

General Counsel

Texas Animal Health Commission

Effective date: October 10, 2012

Proposal publication date: July 6, 2012

For further information, please call: (512) 719-0724
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CHAPTER 49. EQUINE
4 TAC §49.6

The Texas Animal Health Commission (Commission) adopts
new §49.6, concerning Piroplasmosis: Area or County Test,
without changes to the proposed text as published in the July
6, 2012, issue of the Texas Register (37 TexReg 5066) and will
not be republished.

The new rule authorizes the Executive Director to issue an order
which will classify an area or a county as high risk for holding
equine exposed or positive for Piroplasmosis.

Equine Piroplasmosis is a disease of horses and other equine
caused by the protozoa Theileria equi or Babesia caballi. A num-
ber of species of ticks are capable of transmitting the disease. At
least one species, Amblyomma cajennense, is endemic to South
Texas and several other southern states. The disease may also
be spread between horses by unsafe animal husbandry prac-
tices such as sharing needles or equipment that is contaminated
with blood. While Piroplasmosis can be a fatal disease, many
horses may display vague signs of illness, such as fever, inap-
petence or jaundice. Equine Piroplasmosis is endemic in many
countries around the world. It is considered a foreign animal
disease in the United States, though sporadic outbreaks have
occurred.

ADOPTED RULES October 5, 2012 37 TexReg 8015


http:FluTrackers.com

In October 2009, a ranch horse in South Texas was diagnosed
with Equine Piroplasmosis. Laboratory results indicated the
mare was infected with Theileria equi. Additional testing of
horses on this ranch revealed a high percentage to be positive
for the disease. Additional cases of Piroplasmosis were dis-
closed in this area of South Texas and in other parts of the state
and country through testing of horses that had spent time on the
affected ranch. A small number of cases outside the immediate
vicinity of the ranch, but in the general area, are believed to
have been caused by tick transmission from other horses in
an infested pasture. Testing for movement has also disclosed
positive horses in two other populations in the U.S. unrelated to
the South Texas ranch, Quarter Horse racehorses and horses
imported into the United States prior to 2006.

A disease investigation is conducted each time a Piroplasmosis
affected horse is disclosed. A recent investigation of two such
horses indicated possible exposure to other horses in a common
pasture in Kenedy County. Forty-nine horses were tested in the
pasture, and nine horses owned by five individuals were found
positive for the disease. Itis uncertain how these horses became
infected. Given that the disease is spread by ticks and this area
has a high population of these competent vectors, it is probable
that horses used on local ranches for day work became infected
and then exposed other horses in the same pasture. It is also
possible that an infected imported horse or QH racehorse shared
the pasture and introduced infection to the other horses through
tick transmission. Establishment of a high risk area and sub-
sequent testing of resident equine would determine the disease
status of horses in the area and help assure the Texas equine
population is free of Piroplasmosis.

The Commission received one comment in favor of adoption of
the new rule.

STATUTORY AUTHORITY

The new rule is adopted under the following statutory authority as
found in Chapter 161 of the Texas Agriculture Code. The Com-
mission is vested by statute, §161.041(a), with the requirement
to protect all livestock, domestic animals, and domestic fowl from
disease. The Commission is authorized by §161.041(b) to act to
eradicate or control any disease or agent of transmission for any
disease that affects livestock. If the Commission determines that
a disease listed in §161.041 of this code or an agent of transmis-
sion of one of those diseases exists in a place in this state among
livestock, or that livestock are exposed to one of those diseases
or an agent of transmission of one of those diseases, the Com-
mission shall establish a quarantine on the affected animals or
on the affected place. That is found in §161.061.

As a control measure, the Commission by rule may regulate
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That is found in §161.054. An agent of the Commission
is entitled to stop and inspect a shipment of animals or animal
products being transported in this state in order to determine if
the shipment originated from a quarantined area or herd; or de-
termine if the shipment presents a danger to the public health or
livestock industry through insect infestation or through a commu-
nicable or noncommunicable disease. That authority is found in
§161.048.

Section 161.057 provides the Commission by rule may prescribe
criteria for classifying areas in the state for disease control. The
criteria must be based on sound epidemiological principles. The
Commission may prescribe different control measures and pro-
cedures for areas with different classifications. In subsection (b),
the Commission by rule may designate as a particular classifi-
cation an area consisting of one or more counties.

Section 161.005 provides that the Commission may authorize
the executive director or another employee to sign written in-
struments on behalf of the Commission. A written instrument,
including a quarantine or written notice signed under that au-
thority, has the same force and effect as if signed by the entire
Commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204980

Gene Snelson

General Counsel

Texas Animal Health Commission

Effective date: October 10, 2012

Proposal publication date: July 6, 2012

For further information, please call: (512) 719-0724

¢ L4 ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 129. STUDENT ATTENDANCE
SUBCHAPTER AA. COMMISSIONER'S
RULES

19 TAC §129.1021

The Texas Education Agency (TEA) adopts an amendment to
§129.1021, concerning student attendance. The amendment is
adopted without changes to the proposed text as published in
the July 27, 2012, issue of the Texas Register (37 TexReg 5536)
and will not be republished. The section describes the method
of calculating average daily attendance in school districts with
a significant migrant population. The adopted amendment adds
provisions to reflect the agency's current practice for determining
full-time-equivalent (FTE) counts for special education, bilingual
education, and career and technical education allotments for af-
fected school districts and charter schools. The adopted amend-
ment also updates the reference to the database for tracking mi-
grant students.

The statutory authority for the rule, the Texas Education Code
(TEC), §42.005(c), requires the commissioner of education to
adjust the average daily attendance of school districts with a
significant percentage of migrant students. The commissioner
currently adjusts not only the average daily attendance but also
the FTE counts used in calculating the special education, bilin-
gual education, and career and technical education allotments
for these school districts. The adopted amendment updates the
rule to reflect this practice by adding new subsection (b) for de-
termining FTE counts.
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The adopted amendment also revises the rule to use a general
reference to the current database for tracking migrant students
instead of the specific name of an obsolete migrant student track-
ing database.

In addition, minor technical edits and changes in word usage
have been made, and the section title has been changed for
clarification.

The adopted amendment has no procedural or reporting impli-
cations. The adopted amendment has no locally maintained pa-
perwork requirements.

The TEA determined that there is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

The public comment period on the proposal began July 27, 2012,
and ended August 27, 2012. No public comments were received.

The amendment is adopted under the TEC, §42.005(c), which
requires the commissioner of education to adjust the average
daily attendance of school districts with a significant percentage
of migrant students.

The amendment implements the TEC, §42.005(c).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204969

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: October 10, 2012

Proposal publication date: July 27, 2012

For further information, please call: (512) 475-1497

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 22. TEXAS STATE BOARD OF
PUBLIC ACCOUNTANCY

CHAPTER 501. RULES OF PROFESSIONAL
CONDUCT

SUBCHAPTER B. PROFESSIONAL
STANDARDS

22 TAC §501.61

The Texas State Board of Public Accountancy adopts an
amendment to §501.61, concerning Accounting Principles,
without changes to the proposed text as published in the August
3, 2012, issue of the Texas Register (37 TexReg 5702) and will
not be republished.

The amendment will add the phrase "whether or not" to clarify
that the rule applies to all persons providing accounting services
in Texas, including those persons providing services under the
practice privilege.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204970

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: October 10, 2012

Proposal publication date: August 3, 2012

For further information, please call: (512) 305-7842

L4 L4 L4
CHAPTER 511. ELIGIBILITY
SUBCHAPTER C. EDUCATIONAL
REQUIREMENTS

22 TAC §511.51

The Texas State Board of Public Accountancy adopts an
amendment to §511.51, concerning Educational Definitions,
without changes to the proposed text as published in the August
3, 2012, issue of the Texas Register (37 TexReg 5703) and will
not be republished.

The amendment will provide the definitions applicable to the ac-
creditation standards required by the Board to sit for the CPA
exam including the new definitions of extension and correspon-
dence schools and official transcript.

The Board received one letter of comment which was in support
of the rule revision as proposed.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204971

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: October 10, 2012

Proposal publication date: August 3, 2012

For further information, please call: (512) 305-7842
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22 TAC §511.52

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.52, concerning Recognized Institutions of Higher
Education, without changes to the proposed text as published
in the August 3, 2012, issue of the Texas Register (37 TexReg
5704) and will not be republished.

The amendment will accept courses taken at schools recognized
by the Council of Higher Education Accreditation that have a
business school accredited by the Association to Advance Col-
legiate Schools of Business and the Accreditation Council for
Business Schools and Programs for the purpose of sitting for
the CPA exam.

The Board received one letter of comment which was in support
of the rule revision as proposed.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204972

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: October 10, 2012

Proposal publication date: August 3, 2012

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §511.57

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.57, concerning Qualified Accounting Courses,
without changes to the proposed text as published in the August
3, 2012, issue of the Texas Register (37 TexReg 5706) and will
not be republished.

The amendment recognizes non-traditionally delivered courses
that, in fact, have equivalent learning outcomes to an equivalent,
traditionally delivered course and permits self-paced and accel-
erated courses for the purpose of sitting for the CPA exam.

The Board received one letter of comment which was in support
of the rule revision as proposed.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204973

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: October 10, 2012

Proposal publication date: August 3, 2012

For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 512. CERTIFICATION BY
RECIPROCITY
22 TAC §512.2

The Texas State Board of Public Accountancy adopts an amend-
ment to §512.2, concerning NASBA Verified Substantially Equiv-
alent Jurisdictions, without changes to the proposed text as pub-
lished in the August 3, 2012, issue of the Texas Register (37
TexReg 5708) and will not be republished.

The amendment will replace the term "individual" with "appli-
cant", replace terms with acronyms that have been defined in
§501.55, and restructure the rule to make it easier to understand.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204974

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: October 10, 2012

Proposal publication date: August 3, 2012

For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 515. LICENSES
22 TAC §515.5

The Texas State Board of Public Accountancy adopts an amend-
ment to §515.5, concerning Reinstatement of a Certificate or
License in the Absence of a Violation of the Board's Rules of
Professional Conduct, without changes to the proposed text as
published in the August 3, 2012, issue of the Texas Register (37
TexReg 5709) and will not be republished.

37 TexReg 8018 October 5, 2012 Texas Register



The amendment will clarify the terms by which an individual may
request to reinstate a certificate or license and adds a reference
to the Act.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204975

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: October 10, 2012

Proposal publication date: August 3, 2012

For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 521. FEE SCHEDULE
22 TAC §521.1

The Texas State Board of Public Accountancy adopts an
amendment to §521.1, concerning Individual License Fees,
without changes to the proposed text as published in the August
3, 2012, issue of the Texas Register (37 TexReg 5710) and will
not be republished.

The amendment will effect the Executive Committee's proposal
that the annual individual license fee be increased from $30.00
to $41.00 in order accommodate the agency's budgetary needs
beginning this next fiscal year.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204976

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: October 10, 2012

Proposal publication date: August 3, 2012

For further information, please call: (512) 305-7842

¢ ¢ ¢

PART 39. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS

CHAPTER 851. TEXAS BOARD OF
PROFESSIONAL GEOSCIENTISTS LICENSING
AND ENFORCEMENT RULES

The Texas Board of Professional Geoscientists (Board) adopts
amendments to §§851.104, 851.152, and 851.156, concerning
the licensure and regulation of Professional Geoscientists. They
are adopted without changes to the proposed text. The amend-
ments were published in the June 22, 2012, issue of the Texas
Register (37 TexReg 4527).

Adopted amendment to §851.104 strikes the words "or agency"
to provide clarification to the rule. Adopted amendment to
§851.152 clarifies application requirements for Geoscience
Firms. The amendment adds the words "sole proprietor" to
further clarify its inclusion when referring to "business entity"; it
adds the words "non-exempt" and "public" when referring to the
regulated practice of geoscience in Texas; it replaces the word
"supervision" with the words "responsible charge"; it adds the
words "Texas Office of the Secretary of State" when referring to
the filing of "assumed name certificates"; it clarifies subsection
(i) by removing the words "preliminary documents" and adding
wording to specify that Geoscience Firms are responsible for
ensuring that documents released by their firm are sealed in
accordance with TBPG Rule §851.156. Adopted amendment
to §851.156 clarifies the requirements regarding usage of a
Professional Geoscientist's seal. It replaces the word "original"
with the word "separable"; adds the words "maps, drawings,
cross sections or other figures representing geoscientific work";
and removes the words "plans or drawings" and "if the plans or
drawings are intended to be or are removed from the report".

The public benefit anticipated as a result of these amendments
is that Professional Geoscientist Seal usage and other licensing
requirements will be clarified. Additionally, the Board will be able
to more effectively regulate the public practice of geoscience in
Texas, which will protect and promote public health, safety, and
welfare.

No comments from the public were received regarding these
amendments.

SUBCHAPTER C. CODE OF PROFESSIONAL
CONDUCT
22 TAC §851.104

The adopted amendments are authorized by the Texas Occupa-
tions Code §1002.151 which provides that the Board shall adopt
and enforce rules consistent with the Texas Geoscience Practice
Act (the Act); by Occupations Code §1002.153 which provides
that the Board by rule shall adopt a code of professional con-
duct that is binding on all license holders; by Occupations Code
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§1002.154 which provides that Board shall enforce the Act; and
by Occupations Code §1002.351 which provides that the Board
may adopt rules relating to the public practice of geoscience by
a firm or corporation.

The adopted amendments affect Occupations Code, Chapter
1002.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 18,
2012.

TRD-201204913

Charles Horton

Executive Director

Texas Board of Professional Geoscientists
Effective date: November 1, 2012

Proposal publication date: June 22, 2012

For further information, please call: (512) 936-4405

¢ ¢ ¢

SUBCHAPTER D. COMPLIANCE AND
ENFORCEMENT
22 TAC §851.152, §851.156

The adopted amendments are authorized by the Texas Occupa-
tions Code §1002.151 which provides that the Board shall adopt
and enforce rules consistent with the Texas Geoscience Practice
Act (the Act); by Occupations Code §1002.153 which provides
that the Board by rule shall adopt a code of professional con-
duct that is binding on all license holders; by Occupations Code
§1002.154 which provides that Board shall enforce the Act; and
by Occupations Code §1002.351 which provides that the Board
may adopt rules relating to the public practice of geoscience by
a firm or corporation.

The adopted amendments affect Occupations Code, Chapter
1002.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 18,
2012.

TRD-201204914

Charles Horton

Executive Director

Texas Board of Professional Geoscientists
Effective date: November 1, 2012

Proposal publication date: June 22, 2012

For further information, please call: (512) 936-4405

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 73. LABORATORIES

The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts amendments to
§73.31 and §73.41, the repeal of §§73.51 and 73.53 - 73.55,
and new §§73.51, 73.54 and 73.55, concerning fees for labo-
ratory services and fee schedules for clinical testing, newborn
screening, and chemical analysis. The amendment to §73.41 is
adopted with changes to the proposed text as published in the
April 6, 2012, issue of the Texas Register (37 TexReg 2318).
The amendment to §73.31, the repeal of §§73.51 and 73.53 -
73.55, and new §§73.51, 73.54, and 73.55 are adopted without
changes and, therefore, the sections will not be republished.

BACKGROUND AND PURPOSE

Texas Government Code, §2001.039, requires that each state
agency review and consider for readoption each rule adopted
by that agency pursuant to the Texas Government Code, Chap-
ter 2001 (Administrative Procedure Act). Sections 73.31, 73.41,
73.51, 73.54, and 73.55 were reviewed and the department de-
termined that reasons for adopting the sections continue to ex-
ist because rules on this subject are needed, although amend-
ments were needed, detailed as follows. This rulemaking pack-
age updates a variety of rules related to the department's Labo-
ratory Services Section (LSS) which includes the Austin Labora-
tory, the Women's Health Laboratory, and the South Texas Lab-
oratory. Section 73.53 was also reviewed and the department
determined that the repeal of §73.53 was necessary because
the department no longer offers training of laboratorians on a
fee-for-service basis. Wholesale changes to §§73.51, 73.54,
and 73.55 were necessary because the fee schedules needed
to be updated to incorporate additional laboratory tests, update
test method references and fees, and to delete laboratory tests
that are no longer performed by the department. These exten-
sive substantive changes are why the three rule sections were
repealed and reproposed. All of these adopted revisions com-
ply with Texas Health and Safety Code, §§12.031, 12.032, and
12.0122 that allow the department to charge fees to a person
who receives public health services from the department (which
explicitly includes laboratory services), in an amount up to the
cost to the department for providing that service. Since the last
rules revision in 2007, the department has experienced a variety
of increased costs associated with providing laboratory services,
including technology for laboratory testing, supplies and test kits,
shipping of specimens and, additionally, the LSS's ancillary ser-
vices required to support testing and meet regulatory require-
ments (e.g., federal Clinical Laboratory Improvement Amend-
ments (CLIA) certification).

Senate Bill (SB) 80, 82nd Legislature, Regular Session, 2011,
requires that the department develop, document and implement
procedures for setting fees for laboratory services, including up-
dating and implementing a cost allocation methodology to an-
alyze the department's costs and update the fee schedule as
needed, all in accordance with Texas Health and Safety Code,
§12.032(c). The LSS has developed and documented a cost
accounting methodology and determined the costs for each test
performed. The methodology for developing cost per test in-
cluded calculating the specific costs of performing the test or
analysis, as well as factoring in the administrative and overhead
costs necessary to operate the state laboratories in question. Itis
these figures together which determined the revised fee amount
for each of the tests in these fee schedules. In order to determine
the specific cost for each test or analysis, the LSS performed a
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work load unit study for every procedure or test offered by the
laboratory. A work load unit was defined as a measurement of
staff time, consumables and equipment required to perform each
procedure from the time the sample enters the laboratory until
the time the results are reported. More than 3,000 procedures
performed by the department's laboratory were included in this
analysis. These procedures translate to approximately 700 dif-
ferent tests listed in these adopted rule amendments. The fig-
ures plugged into the methodology were reviewed by an inde-
pendent cost accountant and the department's Chief Financial
Officer prior to the fee amounts being proposed in this rulemak-
ing action.

SECTION-BY-SECTION SUMMARY

Section 73.31(a) was amended to improve readability and more
clearly state that specimens submitted must meet the require-
ments of the DSHS Laboratory Manual of Reference Services
(manual) in order to be accepted by the department for testing.
An amendment to the subsection has also been adopted which
states that the department's manual is posted on the LSS web-
site. The amendment to subsection (b) reflects the actual prac-
tice of the department to reject specimens that do not meet the
requirements outlined in the manual referenced previously. LSS
is certified to perform testing on humans (e.g., specimens taken
from humans) under the federal Centers for Medicare and Medic-
aid Services' (CLIA) requirements. To maintain this certification,
the LSS must meet certain CLIA operational standards. Simi-
larly, for testing that the LSS performs on other types of samples,
there are other operational standards which must be met: (e.g.,
Environmental Protection Agency (EPA) and The National Envi-
ronmental Laboratory Accreditation Conference (NELAC) Insti-
tute (TNI) standards for analysis of environmental samples; and
the Food and Drug Administration's standards for the analysis of
food, shellfish and milk). The acceptance criteria in the depart-
ment's manual are written to be consistent with the operational
standards discussed previously.

Section 73.41(a) was amended to explain that fees for some ser-
vices are established by rule while others (i.e., services not listed
in the rule fee schedules) may be established by contract be-
tween the department and the submitter. These changes better
reflect the underlying statutory authority for services sold under
this section, which is found at Texas Health and Safety Code,
§§12.0122, 12.031, and 12.032, to clarify associated processes
related to the logistics of such sales, and also to improve the
clarity and readability of the rule language. This paragraph now
includes language that was not included in the proposed rule.
This language clarifies that tests listed as being performed by a
particular department laboratory may be performed at any other
department laboratory at the department's discretion.

Section §73.41(b) was amended by updating the definition of lab-
oratory services, deleting the definition of special projects and
reformatting and renumbering the section accordingly. These
changes better match the underlying statutory authority, provide
greater clarity and improve readability. The definition of "spe-
cial projects" was deleted because it is unnecessary and also to
avoid confusion with activities the department may conduct un-
der separate statutory authority.

Section 73.41(c) was amended by including language to more
clearly state that charges for laboratory services were calculated
to recover the department's costs associated with such activities
and that the fees and any contract executed for the sale of lab-
oratory services reflect the department's costs.

Some language in §73.41(e) was deleted because it was redun-
dant and unnecessary, given the reorganization of this section.
Further, the amended language moved matters relating to the
logistics of charges for the sale of laboratory services (e.g., pay-
ment; obtaining copies of fee schedules) to this subsection and
to new subsection (f) from its previous location in §73.51, to re-
flect the reorganization of both sections. Changes to this lan-
guage were made to avoid redundancy, given the reorganization
of both rule sections and the wording of the underlying statutes,
and to improve clarity and readability.

Amendments to §73.51 reflect the reorganization of §73.41 and
§73.51. The changes to the title of this section reflect the re-
vised contents of the section, and incorporates wording previ-
ously found in §73.41, subsection (b), where the Previous lan-
guage was deleted. Formatting throughout this section has been
updated to accomplish the reorganization.

Section 73.51(a) was deleted as redundant and unnecessary,
given the reorganization of this section and of §73.41.

Section 73.51(b) was deleted because of the reorganization
of the section and because the wording "unless the context
clearly indicates otherwise" created an ambiguity to the defi-
nitions. Previous §73.51(b)(1) was renumbered as §73.51(a).
Previous §73.51(b)(2) was renumbered as §73.51(b) and
amended by deleting the names of specific chlorinated pesti-
cides and poly-chlorinated biphenyls (PCBs) in drinking water.
These chemicals were divided into two groups, "regulated and
non-regulated" in new §73.51(b)(1) and (2), improving clarity
and readability. Previous §73.51(b)(3) was deleted because this
analysis was performed only for a special project that has been
completed since the last rulemaking process.

Reorganized §73.51(3) now contains the definition of
gamma emitting isotopes, with revisions, previously listed at
§73.51(b)(4). This definition identifies isotopes within a specific
range of electron energies rather than listing the individual
isotopes, which improves clarity, user-friendliness and read-
ability. Previous §73.51(b)(5) was renumbered as §73.51(d).
Previous §73.51(b)(6) was renumbered as §73.51(e). Pre-
vious §73.51(b)(7) was renumbered as §73.51(f). Previous
§73.51(b)(8) was deleted because this analysis was performed
only for a special project that has been completed since the last
rulemaking process. Previous §73.51(c) was deleted as redun-
dant and unnecessary, given the proposed reorganization of
this section and of §73.41, and also based on the wording of the
underlying enabling statutory provisions. Previous §73.51(d),
(e), and (f) were deleted, because language regarding these
subjects was moved to rule §73.41 as part of the proposed
reorganization of both sections. Previous §73.51(g) and (h)
were deleted given the reorganization of this section and of
§73.41 and also because the language was merely duplicative
of the underlying statutory language.

Previous §73.51(b)(9) was renumbered as §73.51(g). Previous
§73.51(b)(9)(A) was renumbered as §73.51(g)(1) and includes
minor edits to the names of chemical compounds which will be
identified in air samples. Organic compounds typically have sev-
eral correct names. These changes were made to ensure that
the same chemical names are used consistently for all volatile
organic compound test methods performed by the LSS. Previ-
ous §73.51(b)(9)(B) was renumbered as §73.51(g)(2). Previous
§73.51(b)(9)(B)(i) and (ii) were renumbered as §73.51(g)(2)(A)
and (B) respectively. These subparagraphs were also amended
by updating the list of compounds specified under each defi-
nition, in order to reflect changes to EPA regulations pursuant
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to the federal Safe Drinking Water Act that have been intro-
duced since the last rules revision. Previous §73.51(b)(9)(B)(iii)
was deleted because this analysis was performed only for a
special project that has been completed since the last rulemak-
ing process. Previous §73.51(b)(9)(B)(iv) is renumbered as

§73.51(9)(2)(C).

New §73.51(h) - (n) adds definitions for chemical analyses be-
ing added into the rules. New laboratory tests or changes to
test methods have been added for a variety of reasons includ-
ing changes in state and federal regulatory requirements, and
the availability of new technology and/or instrumentation which
makes older methods obsolete.

Previous §73.54 was repealed and new language is adopted for
§73.54. This language reflects a reorganization of the previous
language by listing tests performed at each of the three depart-
ment laboratories separately, and by listing the tests for each
laboratory to mirror the organization of the fee schedule in the
department's manual. These changes were made to improve
clarity, readability and user-friendliness of the rule. Throughout
this section certain tests were added or deleted for a variety of
reasons, including the availability of new technology and/or in-
strumentation which makes older methods obsolete. Tests were
added or deleted in §73.54(a)(2) as the result of the cost analy-
sis process. For example, there may have been a single fee for
the analysis of similar bacteria. However, when costs were cal-
culated for each different bacterium commonly tested it was de-
termined that the cost for the identification varied with the organ-
ism. Therefore, a price for the identification of each bacterium
is now listed in the adopted language and the single, undifferen-
tiated prices for the analysis were deleted. Fees in this section
were calculated, as part of these amendments, to recover the
department's costs associated with providing these laboratory
services, per Texas Health and Safety Code, §12.0032 (see full
discussion herein).

Previous §73.55 was amended by deleting the opening state-
ment, "Fees for chemical analyses and physical testing shall
not exceed the following amounts." This deletion was neces-
sary to reflect the fee calculation methodology in SB 80 (as dis-
cussed herein). Throughout this section, some laboratory tests
were deleted and new laboratory tests or new test methods and
their accompanying fees have been inserted. The majority of the
chemical analyses performed by the LSS are to determine com-
pliance with federal and state Safe Drinking Water regulations.
Most of the methods deleted were non-drinking water methods
that have not been requested since the last rule making process
in 2007. New laboratory tests or changes to test methods have
been added for a variety of reasons, including changes in state
or federal regulatory requirements, and the availability of new
technology and/or instrumentation which makes older methods
obsolete. The adopted fee amounts are consistent with the SB
80 calculation methodology, and with underlying statutory au-
thority, all as discussed herein. Section 73.55(1) was amended
to update name of the test from "analysis of organic compounds
in air" to "analysis of volatile organic compounds in air" which is
consistent with nomenclature used in other laboratory methods.
This language replaces previous §73.55(1) and subparagraphs
(A) - (C), making that old language redundant.

Previous §73.55(2)(A)(i)(I) was amended by updating the
reference to the edition of Standard Methods used for this
analysis. Previous §73.55(2)(A)(i)(Ill) and (IV) was deleted
because these contaminants are determined as part of
§73.55(2)(A)(i)(I) therefore these subsections were redundant.

Previous §73.55(2)(A)(i)(V) - (XIl) were renumbered as (lll)
- (X) respectively. Previous subclauses (VII), (X), (XI) were
amended by updating the reference to the edition of Standard
Methods used for these analyses. Section 73.55(2)(A)(i)(XI)
adds a new method for the analysis of chlorite. Previous
§73.55(2)(A)(i)(XIIl) - (XXIl) were renumbered as (XII) - (XXI)
respectively. In addition, previous subclauses (XIII), (XVI)
were amended by updating the reference to the edition of
Standard Methods used for these analyses. Previous (XXI)
was amended by changing the method used for this analysis
to reflect current LSS practice. Previous §73.55(2)(A)(i)(XV)
was amended by changing the name of the analysis from
"conductivity" to "specific conductance" because "specific con-
ductance" is used by The NELAC Institute on the LSS certificate
of accreditation. Previous §73.55(2)(A)(i)(XXIll) was deleted
because this testing was performed for the EPA Unregulated
Contaminate Monitoring Rule. The monitoring period for this
rule ended in 2010 so this testing is no longer required by the
EPA. Previous §73.55(2)(A)(i))(XXIV), (XXV), and (XXVI) were
amended because the methods used to perform these analyses
have changed since the last rulemaking process. Previous
§73.55(2)(A)(i)(XXVIl) was deleted because the department
no longer performs this analysis. This is a non-drinking water
analysis that has not been requested since the last rulemaking
process. Previous §73.55(2)(A)(i)(XXVIIl) as amended by
updating the reference to the edition of Standard Methods
used for this analysis. Previous §73.55(2)(A)(i)(XXIX) was
deleted because the department no longer receives requests
for this analysis. Previous §73.55(2)(A)(i)(XXX) and (XXXI)
were renumbered as (XXVI) and (XXVII) respectively. Previous
§73.55(2)(A)(ii) was amended by updating the EPA method and
the reference to the edition of Standard Methods used for this
analysis.

Previous §73.55(2)(B)(iii)(Ill) was deleted because this analysis
was performed specifically for the Texas Commission on Envi-
ronmental Quality (TCEQ) lead copper program and TCEQ no
longer sends the LSS samples for the lead copper analysis. Pre-
vious §73.55(2)(B)(iii)(1V) and (V) were renumbered as (lll) and
(IV) respectively. Section 73.55(2)(B)(iii)(IV) was amended by
changing the name of the analysis to match the name in Stan-
dard Methods.

Previous §73.55(2)(C)(i) and (iii)) were amended to include the
methods now used to perform these analyses. Subsection
(i) was also amended to spell out the abbreviation of "PCB."
Previous §73.55(2)(C)(vii) was amended by deleting "and
dalapon" because identification of this compound is no longer
required by TCEQ and this test was in the department's fee
schedule because of previous requests for the analysis of this
compound by TCEQ. Previous §73.55(2)(C)(viii) was deleted
because this test is not required for drinking water compliance
and has not been requested since the last rulemaking process
in 2007. Previous §73.55(2)(C)(ix) was renumbered as (viii)
and was amended by replacing "methylcarbamoyloximes and
n-methylcarbamates (carbamate) pesticides" with "carbamates
insecticides" to more correctly identify the analysis and by
updating the method used to perform this analysis. The spelling
of the word "insecticides" was also corrected from the proposed
text. Previous §73.55(2)(C)(x) was deleted because it has
been replaced by the method described in the amendment
to previous §73.55(2)(C)(ix). Previous §73.55(2)(C)(xi) was
renumbered as (ix) and amended by removing "screening by
perchlorination" from the name of the analysis because it is
redundant. A new §73.55(2)(C)(x) was added to list a new
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method for the analysis of synthetic organic contaminants
group 5. Previous §73.55(2)(C)(xi) was amended by adding
the instrument used for the analysis. Previous §73.55(2)(C)(xii)
was amended to add an additional method for this analysis.
Previous §73.55(2)(C)(xiv) was deleted because it is the same
test described in §73.55(2)(C)(xii) and was therefore redundant.
Previous §73.55(2)(C)(xv) was renumbered as (xiii).

Previous §73.55(2)(D)(iv) and (v) were amended to update the
method used for this analysis. Previous §73.55(2)(D)(vii) was
deleted because thorium is not listed in the current drinking wa-
ter testing requirements. Previous §73.55(2)(D)(viii) was renum-
bered as (vii). Previous §73.55(2)(D)(ix) was renumbered as
(viii) and amended to update the method used for this analysis.
Previous §73.55(2)(D)(x) was renumbered as (ix).

Previous §73.55(3)(A)(i) was amended by providing the full
name of the organization in addition to the acronym used
in the previous clause. New §73.55(3)(A)ii), (iii), and (iv)
adds the analysis of benzoate, BRIX and cereal respectively.
Previous §73.55(3)(A)(ii) was renumbered as (v). Previous
§73.55(3)(A)(iii) was renumbered as (vi) and amended by updat-
ing the method used for this analysis. Previous §73.55(3)(A)(iv)
and (v) were renumbered as (vii) and (viii) respectively. New
§73.55(3)(A)(ix) adds a new method for the detection of food
coloring. Previous §73.55(3)(A)(vi), (vii) and (viii) were renum-
bered as (x), (xi) and (xii) respectively. Previous §73.55(3)(A)(ix)
was renumbered as (xiii) and amended by updating the
method used to perform this analysis. New §73.55(3)(A)(xiv)
adds a new method for phosphate determination. Previous
§73.55(3)(A)(x) and (xi) were renumbered as (xv) and (xvi)
respectively and amended by changing the names of the meth-
ods used to perform these analyses to accurately reflect the
names used by the United States Department of Agriculture.
Previous §73.55(3)(A)(xii)) was renumbered as (xvii). New
§73.55(3)(A)(xviii) and (xix) adds new methods for the analysis
of soya and sulfite, respectively. Previous §73.55(3)(A)(xiii) was
renumbered as (xx).

Previous §73.55(3)(B) was amended by eliminating analytical
techniques that have become obsolete and are no longer used
by the department, and by explaining that each remaining ana-
lytical technique requires a separate sample preparation with a
separate fee for each preparation. Previous §73.55(3)(B)(ii)(l)
and (Il) was amended by updating the methods used for the
analyses. Previous §73.55(3)(B)(ii)(Ill) was deleted because the
techniques and methods listed are no longer performed by the
department. Previous §73.55(3)(B)(ii)(IV) was renumbered as

().

Previous §73.55(4)(A) was amended to explain that each analyt-
ical technique used for the analysis of a metal in soil and solids
requires a separate sample preparation and each preparation
has a separate fee. It further explains that the determination of
leachable metals in solid samples requires a solid leachate sam-
ple preparation, as well as analysis of the leachate using non-
potable water analytical methods, and the cost of the analysis will
be the solid leachate sample preparation fee plus the required
non-potable water preparation fee(s) and the per-element test
fee(s). New §73.55(4)(A)(ii) adds a test/fee for a solid leachate
for metals analysis. Previous §73.55(4)(A)(ii) was renumbered
as (iii). Previous §73.55(4)(A)(ii)(1) - (V) were deleted because
these analytical techniques are obsolete and no longer used by
the department. Previous §73.55(4)(A)(ii)(VI) was renumbered
as () and amended by updating the method used to perform this
analysis. Previous §73.55(4)(A)(ii)(VIl) was deleted because the

term "non-routine" is ambiguous. The analysis of a single metal
using specific analytical instrumentation was listed in previous
§73.55(4)(A)ii)(IX) and (XI). Previous §73.55(4)(A)(ii) (VIIl) was
deleted because the analysis for silver, is the same as any other
single metal analysis described in previous §73.55(4)(A)(ii)(1X)
and (XI). Previous §73.55(4)(A)(ii)(IX) was renumbered as (Il)
and amended by updating the method used to perform this anal-
ysis. Previous §73.55(4)(A)(ii)(X) was deleted because the tech-
nology is obsolete and the department no longer performs these
methods. Previous §73.55(4)(A)(ii)(XI) was renumbered as (lll)
and amended by updating the technology and method used to
perform this analysis.

Previous §73.55(4)(B) was amended by adding details on when
a sample preparation fee applies, and to state that the total cost
of an analysis will include the cost of sample preparation (if ap-
plicable) and the analytical method fee. Some minor revisions
were made throughout subparagraph (B) to improve readability,
achieve consistency of format, and to capitalize the names of the
substances being tested.

Previous §73.55(4)(B)(i) was amended by changing "alpha spec-
trometry preparation” to "sample preparation" because the pro-
cedure is not specific to alpha spectrometry, and by updating the
method used for this preparation. New §73.55(4)(B)(ii) adds the
analysis of americium isotopes. Previous §73.55(4)(B)(ii) - (xi)
were renumbered as (iii) - (xii), respectively, and amended by
updating the method used for each respective analysis.

Previous §73.55(5) was amended by deleting the phrase "or-
ganic compounds and/or" because the laboratory no longer
performs analysis of organic compounds in fish. These analyses
were performed for a specific project which has been completed
since the last rule making process. Previous §73.55(5)(B)(ii)(I)
and (ll) were amended by updating the methods used to per-
form these analyses. Previous §73.55(5)(B)(ii)(lll) was deleted
because the technology is obsolete and the department no
longer performs these methods. Previous §73.55(5)(B)(ii)(1V)
was renumbered as (lll) and amended to update the method
used by the laboratory. Previous §73.55(5)(B)(iii) was deleted
because this analysis was for a particular project which has
been completed since the last rule making process.

Previous §73.55(5)(C) and clauses (i) - (v) were deleted because
the department no longer performs organic analyses on tissue
and vegetation samples. Previous §73.55(5)(D) was renum-
bered as (C) and amended by explaining when a sample prepa-
ration fee applies, and also that the total cost of an analysis will
include the cost of sample preparation (if applicable) and the an-
alytical method fees. Previous §73.55(5)(C)(i) was amended by
changing "alpha spectrometry preparation" to "sample prepara-
tion" because the procedure is not specific to alpha spectrome-
try, and by updating the method used for this preparation. New
§73.55(5)(C)(ii) adds the analysis of americium isotopes. Previ-
ous §73.55(5)(D)(ii) - (vi) were renumbered as (iii) - (vii), respec-
tively, and amended by updating the method used for each anal-
ysis. New §73.55(5)(C)(viii) adds the analysis for Radium-228
in tissue and vegetation. Previous §73.55(5)(D)(vii) - (x) were
renumbered as (ix) - (xii), respectively. In addition, previous
§73.55(5)(D)(viii) - (x) were amended by updating the methods
used for these analyses.

Previous §73.55(6) was amended by changing the description of
samples in this subsection from "water and wastewater" to "non-
potable" water to match the language in the fields of accreditation
offered by The NELAC Institute. Previous §73.55(6)(A)(i) and (ii)
was amended by updating the methods used for these analyses.
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Previous §73.55(6)(B) was amended by changing the de-
scription of samples in this subsection from water "and/or
wastewater" samples to "non-potable" water samples to match
the language in the fields of accreditation offered by The NELAC
Institute, and by adding a sentence clarifying that a sample
that requires analysis by two different techniques will require
two sample preparations. This amendment also clarifies that
the total cost of the analysis will include sample preparation
fee(s) plus a per element fee of each metal analyzed. Previous
§73.55(6)(B)(ii)(Il) was deleted because silver is now analyzed
using the "single metal, ICP" method that is described in
previous §73.55(6)(B)(ii)(Ill). Previous §73.55(6)(B)(ii)(Ill) was
renumbered as (ll) and amended by updating the method used
for the analysis. Previous §73.55(6)(B)(ii)(IV) was deleted be-
cause these techniques and methods are obsolete and no longer
performed by the department. Previous §73.55(6)(B)(ii)(V) was
renumbered as (lll) and amended by updating the method used
for this analysis.

Previous §73.55(6)(C) was reformatted to improve readability.
The first word in each of the clauses (i) - (xi) was capitalized
as part of the reformatting. In addition, subparagraph (C)
was amended by explaining when a sample preparation fee
applies that the total cost of an analysis will include the cost
of sample preparation (if applicable) and the analytical method
fee. Previous §73.55(6)(C)(i) was amended by changing "alpha
spectrometry preparation” to "sample preparation" because the
procedure is not specific to alpha spectrometry, and by updating
the method used for this preparation. New §73.55(6)(C)(ii)
adds the analysis of americium isotopes. New §73.55(6)(C)(iii)
has been added as part of the reformatting of the section. The
analysis of gamma emitting isotopes has been moved to this
location in the text and previous §73.55(6)(C)(iv) was deleted to
improve readability. Previous §73.55(6)(C)(ii) was renumbered
as (iv). Previous §73.55(6)(C)(iii) was renumbered as (v).
Previous §73.55(6)(C)(v), (vi) and (vii) were renumbered as
(vi), (vii) and (xiii), respectively. These clauses were amended
by updating the methods used to perform these analyses.
Previous §73.55(6)(C)(viii) was renumbered as (ix). Previous
§73.55(6)(C)(ix) was renumbered as (x) and amended by updat-
ing the method used for this analysis. Previous §73.55(6)(C)(x)
was renumbered as (xi). Previous §73.55(6)(C)(xi) was renum-
bered as (xii) and amended by updating the method used for
this analysis.

Previous §73.55(7) was amended by replacing previous text
"wipesffilters/cartridges" with the phrase "wipe, filter or car-
tridge" to provide clarity and improve readability. Previous
§73.55(7)(A), lead analysis by FLAA, was deleted because
the technique listed for this analysis is obsolete and no longer
performed by the department. However, the analysis of lead
in a solid sample using a different technology is listed in
§73.55(4)(A)(iii)(1l1). Previous §73.55(7)(B) was renumbered as
(A) and amended by adding an explanation of when a sample
preparation fee applies and how the total cost of the analysis
is calculated. The addition of this statement required that
the section be reformatted to improve readability. Previous
§73.55(7)(B)(i) was amended by changing "alpha spectrometry
preparation" to "sample preparation" because the procedure
is not specific to alpha spectrometry, and by updating the
method used for this preparation. New §73.55(7)(B)(ii) adds
the analysis of americium isotopes. Previous §73.55(7)(B)(ii)
was deleted because this analysis is not required for wipe, filter
or cartridge samples. New §73.55(7)(B)(iii) adds the analysis
of gamma emitting isotopes. Previous §73.55(7)(B)(iii) and

(iv) were renumbered as (iv) and (v), respectively. Previous
§73.55(7)(B)(vi) and (vii) were amended by capitalizing the first
word of each clause as part of the new format and updating the
method used for these analyses. New §73.55(7)(B)(viii) adds
the analysis of Radium-228. Previous §73.55(7)(B)(viii) - (xi)
were renumbered as (x) - (xii), respectively. Additionally, these
clauses were amended by capitalizing the first words of each
clause as part of the new format and by updating the methods
used for these analyses.

COMMENTS

The department, on behalf of the commission, has reviewed and
prepared responses to the comments received regarding the
proposed rules during the comment period, which the commis-
sion has reviewed and accepts. The commenter was from the
Lower Colorado River Authority (LCRA), on behalf of its Envi-
ronmental Laboratory Services (ELS), and submitted the com-
ments. The commenter was not against the rules in their en-
tirety; however, the commenter suggested recommendations for
change as discussed in the summary of comments. The com-
menter was not in favor of fee changes in the rules for analytical
tests associated with the TCEQ Drinking Water Quality.

Comment: Concerning §73.55(2), the LCRA states that histori-
cally, both the LCRA ELS and the LSS have charged public water
systems (PWSs) the same "reasonable" fees for samples col-
lected by the TCEQ under the Drinking Water Quality Program.

Response: The department's laboratory fees are derived pur-
suant to statutory requirements, as opposed to any considera-
tion of coordinating the fee amounts with the LCRA to meet an
unspecified "reasonable" standard. The statutory requirements
pertaining to setting the department's laboratory fees make no
mention of the LCRA or any other laboratory. The commission
is now adopting rules which reflect fees calculated to recoup its
costs, on a test-by-test basis, as described in detail elsewhere
in this preamble. No change was made as a result of this com-
ment.

Comment: Concerning §73.55(2), the LCRA stated that "al-
though some chemical analysis fees in the proposed rule are
significantly increased, many have decreased as much as 77%
with an overall decrease in fees of 35%."

Response: The LCRA did not identify the individual tests they
reviewed to make these assumptions; therefore the department
is unable to specifically address the comment. The department
can say that there are exactly 24 tests mandated by the TCEQ
Drinking Water Quality Program which the LSS performs on
their behalf. Of these 24 tests, four now increase in price when
compared to the previous fee schedule and 20 decrease in
price. Only one test decreased by 77%--specifically the test
for Haloacetic acids, EPA Method 522.2. The actual overall
decrease for these 24 tests is 26%. No PWSs provided negative
feedback regarding any portion of these rule amendments.

Since the last rules revision in 2007, the department's labora-
tory has experienced a number of changes that have affected
fees, including changes in costs for supplies, test kits, shipping,
petroleum-based products (such as gloves), as well as reduced
legislative appropriations. Test volumes, as well as technologi-
cal advances in testing methods, are additional factors that im-
pact costing. Texas Health and Safety Code, §12.032(c) pro-
vides for fees for public health services that recover the cost to
the department to provide the service. Additionally, SB 80, 82nd
Legislature, Regular Session, 2011 required the department to
develop, document and implement procedures for setting fees
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for laboratory services, including updating and implementing a
cost allocations methodology to analyze the department's costs
and update the fee schedule as needed, all in accordance with
Texas Health and Safety Code, §12.032(c). The cost alloca-
tion methodology, developed by a contract Certified Public Ac-
countant that was hired by the department specifically for this
purpose, takes into account all costs associated with perform-
ing each laboratory testing service offered by the department's
LSS. Any pricing comparisons between the new fees now being
adopted and the 2007 fees must take into account all the factors
described previously. No change was made as a result of this
comment.

Comment: Concerning §73.55(2), the LCRA alleges that "the
proposed rule provides conflicting statements which question the
application of the cost accounting methodology utilized to deter-
mine chemical analysis fees."

Response: The department disagrees that any conflicting state-
ments have been made. The statements in the proposal pream-
ble regarding increased costs and funding reductions are true,
and were provided as background information. The preamble
went on to clearly state that the specific fees for each test were
calculated to reflect the actual cost for the department to provide
that test, using a consistent formula to capture both the direct
costs associated with that test and the indirect costs associated
with providing an appropriate laboratory in which to perform the
test in question. No change was made as a result of this com-
ment.

Comment: Concerning §73.55(2), the LCRA stated that "in a
February 23, 2012, memo to the department's State Health Ser-
vices Council regarding the proposed rule, the department's LSS
indicated the cost allocation methodology is based on 2010 sam-
ple volumes" and "in the case of perchlorate by EPA Method
314 under §73.55(2)(A)(i)(XXI) the fee increase of 1733% from
$55.00 to $1008.60 is based on two samples." The LCRA con-
tinues to state that "it is unlikely that 'reasonable’ fees would be
based on only two samples."

Response: The methodology for developing cost per test in-
cluded calculating the specific cost of performing the test or anal-
ysis and the administrative and overhead cost necessary to op-
erate the LSS. It is these figures together which determined the
revised fee amount for each of the tests in the fee schedule. In
order to determine the specific cost for each test the LSS per-
formed a work load unit study for every procedure or test of-
fered. A work load unit was defined as a measurement of staff
time, consumables and equipment required to perform each pro-
cedure on an individual specimen or sample from the time the
sample enters the laboratory until test results are reported. The
final fee schedule now being adopted also reflects, as part of
the formula used to derive it, the number of specimens tested
for a particular procedure or test in 2010. This year was used
because it was the last full year of data available to the depart-
ment for use in its calculations for this rule making process, which
commenced in 2011. No change was made as a result of this
comment.

Comment: Concerning §73.55(2), the LCRA stated that "the pro-
posed fees are in a few cases above the fair market price for the
analysis of drinking water samples in the environmental testing
industry (i.e., cyanide, bromide, chlorite, total organic carbon,
herbicides, etc.)."

Response: The statutory provisions governing the setting of the
department's laboratory fees do not include the consideration of

what other labs charge for the same services. The new depart-
ment fee schedule was calculated based on costs to the depart-
ment associated with each test, along with the indirect costs
for having laboratories in which to conduct the test. In addi-
tion, the department acknowledged in its proposal preamble that
there could be a negative financial impact to PWSs that meet the
definition of a "small business" or "micro-business." Given that
department laboratory fees have not gone up since 2007, the
agency believes that PWSs will understand that periodically the
fee amounts have to be adjusted and that those adjustments will
raise the cost of some testing. This supposition is borne out by
the fact that no negative comments were received by the depart-
ment regarding this rulemaking from any PWSs. No change was
made as a result of this comment.

Comment: Concerning §73.55(2), the LCRA states that "the pro-
posed rule establishes fees which are in many cases below a
fair market price for the analysis of drinking water samples in the
environmental testing industry. For example, the department's
LSS currently offers Haloacetic Acids for a fee of $230.00, the
proposed fee is $53.72 (see proposed rule §73.55(2)(C)(vii)) and
the average market fee is $190.00 based on laboratories offer-
ing drinking water analysis. As other laboratories perform these
same services under the TCEQ Drinking Water Quality Program,
any requirement to match the department's LSS fees may have
a detrimental effect in the market."

Response: As stated previously, the statutory provisions which
control how the department's laboratory fees are to be calculated
do not include any factor to reflect what any other laboratories
charge for the same tests. Nor do those statutory provisions
mention consideration of how the fees set may impact other lab-
oratories. Additionally, the department is not aware of any re-
quirement for other laboratories that perform these same ser-
vices under the TCEQ Drinking Water Quality Program to match
the fee amounts that the department charges at any given time.
But even if such a requirement existed, it would not impact how
the Texas Health and Safety Code speaks to the department's
LLS fee calculations. No change was made as a result of this
comment.

Comment: Concerning §73.55(2), the LCRA states that the "de-
partment's LSS advertises on its website it is available to provide
services within the open market. With the overall reductions in
chemical testing fees, the department may force other laboratory
operations out of the market place as the fees are not 'reason-
able' to cover typical laboratory costs."

Response: The department does offer noncompliance testing
(i.e., testing outside of that required by TCEQ Drinking Water
Quality Program) at the price on our published fee schedule
for analysis of drinking water (including bottled water) samples.
However, the volume of this testing is very low because sub-
mitters realize that sending such samples to our laboratory is
more labor-intensive and likely more costly than if they send the
sample to a commercial laboratory. The department's LSS does
not provide services such as sample containers, preservatives
and free shipping of these items to the customer. Nor does the
fee for such tests include a quality assurance summary or the
opportunity for submitters to request custom formatting of test
reports that are transmitted to them electronically. All of these
services are commonly provided by other laboratory operations
in the market place. No change was made as a result of this
comment.

Comment: Concerning §73.55(2), the LCRA expressed con-
cerns about a statement on the department's LSS website that
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states it is the "Principal Texas State Drinking Water Laboratory."
They are concerned that this statement may suggest that the
department has an agreement or contract with TCEQ to support
the program as well as authority in the program. Furthermore,
the LCRA is concerned that "PWSs may assume that the
department has authority over TCEQ drinking water compliance
fees and dispute these fees to TCEQ on the basis that their
budgetary limitations and financial status were not considered
prior to the rule change."

Response: EPA requirements for State Primacy say that "The
Safe Drinking Water Act (SDWA) includes a requirement that
EPA establish and enforce standards (MCLs, treatment tech-
niques, monitoring) that public drinking water systems must ad-
here to. States and Indian Tribes are given primary enforcement
responsibility (e.g., primacy) for public PWSs in their state if they
meet certain requirements." As part of the program delegation,
the EPA requires that a state "have a laboratory that will serve
as the State's 'principle’ lab that is certified by the EPA." The
department's LSS has been identified by TCEQ as the State's
"principle lab" for many years. The LSS is certified by the EPA
and accredited by The NELAC Institute. Nothing on the LSS
website states or implies that the department has authority over
the TCEQ Drinking Water Quality Program or that there is a for-
mal agreement with TCEQ for testing required for this program.
The department has no written agreement with TCEQ to perform
testing for the Drinking Water Quality Program. No change was
made as a result of this comment.

Comment: Concerning §73.55(2), the LCRA states that TCEQ
posts laboratory testing fees for PWSs on the TCEQ website for
the Texas Drinking Water Watch and that the fees on this web-
site reflect the 2007 fees rather than the new ones now being
adopted. They expressed concerns that "no mention of a pro-
posed fee change is indicated to the PWSs utilizing this site to
determine budgets. In addition, the TCEQ clearly states all com-
pliance samples are submitted to either the LCRA ELS or the de-
partment's LSS. As such, there is a potential impact to the LCRA
ELS, TCEQ and PWSs if the fees the department's LSS charges
vary from the PWSs budget fees and the TCEQ posted fees."

Response: ltis logical that any TCEQ website which lists labora-
tory fees in Texas associated with the state Drinking Water Qual-
ity Program would list, at any given time, those fees which are
current. Now that the department has updated its fees through
this rulemaking, the TCEQ website will presumably be updated
to reflect the new department fee schedule. The fact that an out-
side agency has posted department LSS fees on a website, as a
service to its customers, is no justification for arguing that these
fees may then never deviate from those amounts. The depart-
ment conducted outreach, notifying stakeholders that rules con-
cerning fees for laboratory services were being revised and that
initial stakeholder input, followed by the official 30-day comment
period, would be accepted. This letter to stakeholders explained
that the proposed rules implement portions of SB 80 of the 82nd
Legislature, Regular Session, 2011, which requires that the de-
partment develop, document and implement procedures for set-
ting fees using a documented methodology which would analyze
the department's costs and update the laboratory fee schedule
as necessary to cover the cost of providing the service. As a re-
sult, fees for some tests would be higher, some would be lower
and some would stay the same in comparison to the current fee
levels (last revised in 2007). The outreach letter was posted on
the LSS website and sent to submitters in December 2011 and
January 2012. The PWSs, LCRA, and TCEQ were included in

this distribution of information. No change was made as a result
of this comment.

Comment: Concerning §73.55(2), the LCRA states that "In De-
cember 2011, the LCRA entered into a Memorandum of Under-
standing (MOU) with the department's LSS (DSHS Contract no.
2012-040231-001) regarding the department's Continuity of Op-
erations Plan. This MOU is for the LCRA ELS to provide backup
chemical testing services of the department's LSS. At the time of
the negotiated contract, the department's LSS did not disclose
the proposed rule change and related fees based on a cost allo-
cation study. In addition, the MOU states that the department's
LSS will honor the LCRA ELS fees." The LCRA continues by
saying that "in many cases the LCRA fees are higher than the
department's proposed fees, the LCRA ELS is concerned that
the department's LSS may pass the cost difference on to PWSs
since absorbing costs would impact the department cost recov-
ery by the cost allocation methodology."

Response: This comment does not properly characterize how
events would take place if it were necessary to implement the
MOU. The MOU states "that the LCRA shall perform analysis of
drinking water, water compliance monitoring samples and non-
potable water and solids as requested by the department's LSS,
as provided under this agreement, in the event that the depart-
ment's LSS is or becomes incapable and/or overwhelmed due
to an emergency." The agreement continues to say that "the
LCRA shall invoice sample submitters directly, with prices in ac-
cordance with the LCRA's fee schedule in effect at that time,
and will receive payments directly from those submitters." The
department will not be involved with collection of fees for testing
under the MOU. No change was made as a result of this com-
ment.

The rule text in §73.41 was revised to clarify that tests listed
as being performed by a particular department laboratory may
be performed at any other department laboratory at the depart-
ment's discretion.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the
agencies' legal authority.

25 TAC §§73.31, 73.41, 73.51, 73.54, 73.55
STATUTORY AUTHORITY

The amendments and new sections are adopted under the
Texas Health and Safety Code, §12.031 and §12.032 which
allow the department to charge fees to a person who receives
public health services from the department, §12.034 which
requires the department to establish collection procedures,
§12.035 which required the department to deposit all money
collected for fees and charges under §12.032 and §12.033 in
the state treasury to the credit of the department's public health
service fee fund, and §12.0122 which allows the department
to enter into a contract for laboratory services; and Texas Gov-
ernment Code, §531.0055 and Texas Health and Safety Code,
§1001.075 which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies necessary for the operation and provision of health and
human services by the department and for the administration of
Texas Health and Safety Code, Chapter 1001.

§73.41.  Sale of Laboratory Services.
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(a) Purpose. This section details the procedures concerning
the sale of laboratory services by the Department of State Health Ser-
vices (department). Certain of these services are set out by rule with
specific charges for each listed service, as found in §73.54 and §73.55
of this title (relating to Fee Schedule for Clinical Testing and New-
born Screening and Fee Schedule for Chemical Analyses). Provision
of those listed services by the department may or may not involve a
contract, at the department's discretion. Other services, not found in
those fee schedules, that the department elects to sell will be memori-
alized in a contract between the department and the purchaser of such
service(s). Entities which the department may contract with for the sale
of laboratory services are limited to those found at Health and Safety
Code, §12.0122. At the department's discretion, tests designated to be
performed at a particular department laboratory may be performed at
any of the department laboratories.

(b) Definition of laboratory services. Laboratory services in-
clude the sale of the following services: the evaluation and/or testing of
samples, and the subsequent reporting of test or evaluation results for
samples submitted to the laboratory; certification, accreditation or ap-
proval of milk and shellfish laboratories and milk analysts; and special
projects. Laboratory Services, as limited by Health and Safety Code,
§12.0122, do not include services related to tissue and cytology speci-
mens except for pap smears for recipients under federally funded pro-
grams.

(c) Charges. Fees for the sale of laboratory services found in
the fee schedules at §73.54 and §73.55 of this title were calculated to
recover the department's costs associated with such activities. When
laboratory services outside of those fee schedules are sold under this
section, the contract executed for that sale shall include charges for the
services in question which recover the department's costs associated
with such activities.

(d) Other contracts. This section does not affect department
contracts that are not governed by Health and Safety Code, §12.0122.

(e) Fees. A schedule of all fees is available upon request from
the Department of State Health Services, 1100 West 49th Street, Austin,
Texas 78756, (512) 776-7318. It is also available online in the Manual
of Reference Services at http://www.dshs.state.tx.us/lab.

(f) Payment of charges.

(1) The department will determine whether a charge must
be paid with submission of the specimen or whether the department
will bill later for the charge, unless otherwise stated in this section.

(2) A charge paid is non-refundable.

(3) Failure to pay a charge in a timely manner may result in
the department's refusal to accept specimens or samples until all delin-
quent charges are paid.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204994

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: October 10, 2012

Proposal publication date: April 6, 2012

For further information, please call: (512) 776-6972

¢ ¢ ¢
25 TAC §§73.51, 73.53 - 73.55
STATUTORY AUTHORITY

The repeals are adopted under the Texas Health and Safety
Code, §12.031 and §12.032 which allow the department to
charge fees to a person who receives public health services
from the department, §12.034 which requires the department
to establish collection procedures, §12.035 which required the
department to deposit all money collected for fees and charges
under §12.032 and §12.033 in the state treasury to the credit of
the department's public health service fee fund, and §12.0122
which allows the department to enter into a contract for labo-
ratory services; and Texas Government Code, §531.0055 and
Texas Health and Safety Code, §1001.075 which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Texas Health and
Safety Code, Chapter 1001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 20,
2012.

TRD-201204995

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: October 10, 2012

Proposal publication date: April 6, 2012

For further information, please call: (512) 776-6972

¢ ¢ ¢

CHAPTER 229. FOOD AND DRUG
SUBCHAPTER L. LICENSURE OF FOOD
MANUFACTURERS, FOOD WHOLESALERS,
AND WAREHOUSE OPERATORS

25 TAC §229.182

The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts an amendment
to §229.182 concerning the licensure of food manufacturers,
food wholesalers, and warehouse operators. The amendment
to §229.182 is adopted with changes to the proposed text as
published in the May 4, 2012, issue of the Texas Register (37
TexReg 3343).

BACKGROUND AND PURPOSE

The amendment is necessary to comply with Senate Bill (SB)
81, 82nd Legislature, Regular Session, 2011, which enacted an
amendment to Health and Safety Code, §431.2211, to state that
a person is not required to license if that person harvests, pack-
ages, or washes raw fruits or vegetables for shipment at the lo-
cation of harvest. Whole produce distributors previously exempt
from licensing will be required to license if they harvest, pack-
age or wash whole fruits and vegetables outside of the location
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of harvest. Grammatical corrections and department contact in-
formation are also being updated.

SECTION-BY-SECTION SUMMARY

The amendment to §229.182 brings the rule into compliance with
SB 81, which amended Health and Safety Code, §431.2211, re-
vising the licensing exemption of whole produce distributors.

Section 229.182(b)(3) revises the rule reference for the licens-
ing of wholesale distributor of drugs from "§229.252(a)(1)" to
"§229.249(a)."

Section 229.182(b)(7) revises the name of the agency respon-
sible for Internet application processing from "Texas Online
Authority" to "the Department of Information Resources." This
change reflects the abolishment of the Texas Online Authority
and the transfer of its powers and duties to the Department of
Information Resources as a result of House Bill 2048, 79th Leg-
islature, Regular Session, 2005, which amended Government
Code, Chapter 2054.

Section  229.182(c) deletes the website  address
"www.tdh.state.tx.us/bfds/lic/apps.html" and provides the current
website address "www.dshs.state.tx.us/fdlicense/apps.shtm” to
update the location where a license/registration form can be
obtained on the Internet.

Section 229.182(h)(2)(C) deletes the mailing address "1100
West 49th Street, Austin, Texas 78756-3182" and provides
the current mailing address "Regulatory Licensing Unit, Food
and Drug Licensing Group, Mail Code 2835, P.O. Box 149347,
Austin, Texas 78714-9347."

Section 229.182(i)(1) deletes the word "or ships" and adds the
words "or" and "for shipment at the location of harvest" to update
the licensing exemption of whole produce distributors.

COMMENTS

The department, on behalf of the commission, did not receive
any comments regarding the proposed rules during the comment
period. However, the name of the agency was revised to reflect
the abolishment of the Texas Online Authority and the transfer
of its powers and duties to the Department of Information Re-
sources in §229.182(b)(7).

LEGAL CERTIFICATION

The Department of State Health Services, General Counsel,
Lisa Hernandez, certifies that the rule, as adopted, has been
reviewed by legal counsel and found to be a valid exercise of
the agencies' legal authority.

STATUTORY AUTHORITY

The amendment is authorized by Health and Safety Code,
§12.0111, which requires the department to charge fees for
issuing or renewing a license; §12.0112, which requires the
term of each license issued to be two years; and Government
Code, §531.0055, and Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
services by the department and for the administration of Health
and Safety Code, Chapter 1001.

$§229.182.  Licensing/Registration Fee and Procedures.
(a) License/registration required.

(1) A person who manufactures food must obtain a food
manufacturer's license for each place of business as described in sub-

section (b)(1) or (2) of this section; also, a food manufacturer who dis-
tributes its own food, and/or food from another manufacturer must only
obtain a food manufacturer's license. When calculating the amount of
the licensing fee, the manufacturer must include the total for all food
manufactured and wholesaled from the place of business.

(2) A person who distributes food, but who does not man-
ufacture food, must obtain a food wholesaler's license for each place of
business as described in subsection (b)(3) or (4) of this section.

(3) A person who distributes food, but who does not man-
ufacture food, and who chooses to store that food with a warehouse
operator licensed under subsection (b)(8) or (9) of this section, must
register as a food wholesaler under subsection (b)(7) of this section.

(4) A person who distributes food and drugs, food and
medical devices, or food and drugs and medical devices, must obtain
a wholesaler with combination products license, as described in
subsection (b)(5) or (6) of this section, for each place of business;
this license is required even if the products are stored in a separate
warehouse or with a warehouse operator licensed under subsection
(b)(8) or (9) of this section.

(5) A warehouse operator storing food for a registered food
wholesaler must obtain a warehouse operator license as described in
subsection (b)(8) or (9) of this section for each such warehouse. A
warehouse operator who distributes only food is required to obtain
only a warehouse operator license. A warehouse operator who dis-
tributes combination products (food and drugs, food and medical de-
vices, or food, drugs, and medical devices) and is also required to ob-
tain a wholesaler's license under subsection (b)(5) or (6) of this section
will be issued only one license. The license fee to be paid will be the
higher of the two applicable fees.

(6) A warehouse operated by a food manufacturer which is
totally separate from any manufacturing location, including locations
from which foods are held for limited periods of time for distribution,
must obtain a warehouse operator license as described in subsection
(b)(8) or (9) of this section for each such warehouse.

(7) A retail food store that also manufactures food and is
required to be permitted by the Department of State Health Services
(department) pursuant to Health and Safety Code, Chapter 437, and
the Texas Food Establishment Regulations, §229.370 and §229.371 of
this title (relating to Permitting Retail Food Establishments), will be
issued only one license or permit. The license or permit fee to be paid
will be the higher of the two applicable fees.

(8) A wholesaler who distributes combination products and
who is also required to be licensed as a warehouse operator under this
section will be issued only one license. The license fee to be paid will
be the higher of the two applicable fees.

(9) A food manufacturer required to be licensed exclu-
sively pursuant to Health and Safety Code, Chapter 432, relating to
Food, Drug, Device and Cosmetic Salvage, Chapter 433, relating to
Meat and Poultry Inspection, Chapter 435, relating to Dairy Products,
Chapter 436, relating to Aquatic Life, or Chapter 440, relating to
Frozen Desserts, is not required to license pursuant to this chapter.

(b) Licensing and registration fees.

(1) Food manufacturer. No person may operate or conduct
business as a food manufacturer in this state without first obtaining
a license from the department. Licenses issued under this subsection
expire two years from the start date of the regulated activity. All ap-
plicants for a new or renewal food manufacturer's license shall pay a
license fee.
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(A) For each place of business having gross annual
manufactured food sales of $0.00 - $9,999.99, the fees are:

(i) $100 for a two-year license;

(ii)  $100 for a two-year license that is amended due
to a change of ownership; and

(iii)  $50 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(B) For each place of business having gross annual
manufactured food sales of $10,000 - $24,999.99, the fees are:

(i) $150 for a two-year license;

(i)  $150 for a two-year license that is amended due
to a change of ownership; and

(iii)  $75 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(C) For each place of business having gross annual
manufactured food sales of $25,000 - $99,999.99, the fees are:

(i) $250 for a two-year license;

(i)  $250 for a two-year license that is amended due
to a change of ownership; and

(iii)  $125 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(D) For each place of business having gross annual
manufactured food sales of $100,000 - $199,999.99, the fees are:

(i) $560 for a two-year license;

(i)  $560 for a two-year license that is amended due
to a change of ownership; and

(iii)  $280 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(E) For each place of business having gross annual
manufactured food sales of $200,000 - $999,999.99, the fees are:

(1) $900 for a two-year license;

(i)  $900 for a two-year license that is amended due
to a change of ownership; and

(iii)  $450 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(F) Foreach place of business having gross annual man-
ufactured food sales of $1 million - $9,999,999.99, the fees are:

(i) $1,120 for a two-year license;

(i) $1,120 for a two-year license that is amended
due to a change of ownership; and

(iii)  $560 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(G) For each place of business having gross annual
manufactured food sales greater than or equal to $10 million, the fees
are:

(i) $1,680 for a two-year license;

(i) $1,680 for a two-year license that is amended
due to a change of ownership; and

(iii)  $840 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(2) Food wholesaler. No person may operate or conduct
business as a food wholesaler in this state without first obtaining a food
wholesaler's license from the department. Licenses issued under this
subsection expire two years from the start date of the regulated activity.
Except as provided for in paragraph (4) of this subsection, all food
wholesalers shall pay a license fee.

(A) Foreach place of business having gross annual food
sales of $0.00 - $199,999.99, the fees are:

(i) $250 for a two-year license;

(i)  $250 for a two-year license that is amended due
to a change of ownership; and

(iii)  $125 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(B) Foreach place of business having gross annual food
sales of $200,000 - $499,999.99, the fees are:

(i) $450 for a two-year license;

(i)  $450 for a two-year license that is amended due
to a change of ownership; and

(iii)  $225 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(C) Foreach place of business having gross annual food
sales of $500,000 - $999,999.99, the fees are:

(i) $680 for a two-year license;

(i)  $680 for a two-year license that is amended due
to a change of ownership; and

(iii)  $340 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(D) For each place of business having gross annual food
sales of $1 million - $9,999,999.99, the fees are:

(i) $900 for a two-year license;

(ii)  $900 for a two-year license that is amended due
to a change of ownership; and

(iii)  $450 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(E) For each place of business having gross annual food
sales of greater than or equal to $10 million, the fees are:

(i) $1,350 for a two-year license;

(i) $1,350 for a two-year license that is amended
due to a change of ownership; and

(iii)  $675 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(3) Wholesaler with combination products. A person who
is required to be licensed as a food wholesaler under this section and
who is also required to be licensed as a wholesale distributor of drugs
under §229.249(a) of this title (relating to Licensure Fees) or as a de-
vice distributor under §229.439(a)(1) of this title (relating to Licensure
Fees) shall pay a combined licensure fee for each place of business.
The licensure fee shall be based on the combined gross annual sales of
these regulated products (foods, drugs, and/or devices).

(A) For each place of business having combined gross
annual sales of $0.00 - $199,999.99, the fees are:

(i) $520 for a two-year license;
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(i)  $520 for a two-year license that is amended due
to a change of ownership; and

(iii)  $260 for a license that is amended during the
current licensure period due to minor changes.

(B) For each place of business having combined gross
annual sales of $200,000 - $499,999.99, the fees are:

(i) $780 for a two-year license;

(i)  $780 for a two-year license that is amended due
to a change of ownership; and

(iii)  $390 for a license that is amended during the
current licensure period due to minor changes.

(C) For each place of business having combined gross
annual sales of $500,000 - $999,999.99, the fees are:

(i) $1,040 for a two-year license;

(i)  $1,040 for a two-year license that is amended
due to a change of ownership; and

(iii)  $520 for a license that is amended during the
current licensure period due to minor changes.

(D) For each place of business having combined gross
annual sales of $1 million - $9,999,999.99, the fees are:

(i) $1,300 for a two-year license;

(i)  $1,300 for a two-year license that is amended
due to a change of ownership; and

(iii)  $650 for a license that is amended during the
current licensure period due to minor changes.

(E) For each place of business having combined gross
annual sales greater than or equal to $10 million, the fees are:

(i) $1,950 for a two-year license;

(i) $1,950 for a two-year license that is amended
due to a change of ownership; and

(iii)  $975 for a license that is amended during the
current licensure period due to minor changes.

(4) Food wholesaler registration. Except as provided in
paragraph (3) of this subsection, a food wholesaler is not required to ob-
tain a license under this section for a place of business if all of the food
distributed from that place of business will be stored in a warehouse
licensed under this section. A food wholesaler that is not required to
obtain a license for a place of business under this section shall regis-
ter each place of business with the department pursuant to subsection
(d)(2) of this section, but only one registration fee must be paid by each
such food wholesaler. A food wholesaler who meets this subsection's
requirements shall pay a registration fee of $100. A registration issued
under this subsection expires two years from the start date of the regu-
lated activity.

(5) Warehouse operator. No person may operate or conduct
business as a warehouse operator in this state without first obtaining
a license from the department. Licenses issued under this subsection
expire two years from the start date of the regulated activity. License
fees are based on the maximum amount of square feet dedicated to food
storage during the licensing period. A warehouse operator shall pay a
license fee.

(A) For each place of business having food storage of 0
- 6,000 square feet, the fees are:

(i) $350 for a two-year license;

(i)  $350 for a two-year license that is amended due
to a change of ownership; and

(iii)  $175 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(B) For each place of business having food storage of
6,001 - 24,000 square feet, the fees are:

(i) $700 for a two-year license;

(i)  $700 for a two-year license that is amended due
to a change of ownership; and

(iii)  $350 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(C) For each place of business having food storage of
24,001 - 75,000 square feet, the fees are:

(i) $1,050 for a two-year license;

(i)  $1,050 for a two-year license that is amended
due to a change of ownership; and

(iii)  $525 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(D) For each place of business having food storage of
75,001 - 250,000 square feet, the fees are:

(i) $1,400 for a two-year license;

(ii) $1,400 for a two-year license that is amended
due to a change of ownership; and

(iii)  $700 for a two-year license that is amended dur-
ing the current licensure period due to minor changes.

(E) For each place of business having food storage of
250,001 or more square feet, the fees are:

(1) $2,000 for a two-year license;

(i)  $2,000 for a two-year license that is amended
due to a change of ownership; and

(iii)  $1,000 for a two-year license that is amended
during the current licensure period due to minor changes.

(6) A firm that has more than one business location may
request a one-time proration of fees when applying for a license for
each new location. Upon approval by the department, the expiration
date of the license for the new location will be established the same as
the firm's previously licensed locations.

(7) For all applications and renewal applications, the de-
partment is authorized to collect subscription and convenience fees, in
amounts determined by the Department of Information Resources, to
recover costs associated with application and renewal application pro-
cessing through tex.gov.

(8) All license/registration fees paid under this section are
non-refundable.

(9) If the license/registration category changes during the
license period, the license shall be renewed in the proper category at
the time of renewal.

(c) License/registration forms. License/registration forms
may be obtained from the department, located at 1100 West
49th Street, Austin, Texas 78756-3182, or from the website at
www.dshs.state.tx.us/fdlicense/apps.shtm.
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(d) License/registration application. All food manufacturers,
food wholesalers, and warehouse operators shall file a license applica-
tion on a form authorized by the department.

(1) The application form shall be signed and verified, and
shall contain the following information:

(A) the name of the legal entity to be licensed, including
the name under which the business is conducted;

(B) the physical address of the place of business;
(C) the mailing address of the place of business;

(D) if'asole proprietorship, the name of the proprietor;
if a partnership, the names of all partners; if a corporation, the name
of the corporation, the date and place of incorporation and name and
address of its registered agent in the state; or if any other type of asso-
ciation, the names of the principals of such association;

(E) the names of those individuals in an actual admin-
istrative capacity which, in the case of a sole proprietorship shall be
the managing proprietor; in a partnership, the managing partner; in a
corporation, the officers and directors; in any other association, those
in a managerial capacity; and

(F) alist of categories of gross annual sales or square
footage as applicable, which must be marked and adhered to by the
licensee in the determination and paying of the license fee.

(2) Food wholesalers who meet the requirements to register
under subsection (b)(7) of this section, must submit a registration form
authorized by the department which shall be signed and verified, and
contain the following information:

(A) the name of the legal entity to be registered, includ-
ing the name under which the business is conducted;

(B) the name, telephone number, and physical ad-
dresses of the licensed warehouses where the food wholesaler's food
products are or will be stored;

(C) the physical address where the food wholesaler's
distribution records are located and available for review upon inspec-
tion;

(D) the mailing address and telephone number where
the food wholesaler may be contacted; and

(E) adescription of the type of food products being dis-
tributed by the food wholesaler.

(e) Two or more establishments. If the food manufacturer,
food wholesaler, or warehouse operator operates more than one place of
business, each place of business shall be licensed separately by listing
the name and address of each place of business on the license applica-
tion.

(f) Issuance of license/registration. The department may li-
cense/register a manufacturer, food wholesaler, or warehouse operator
who meets the requirements of this section and §229.183 of this title
(relating to Minimum Standards for Licensure/Registration).

(1) The initial license/registration shall be valid for two
years from the date the license/registration was issued.

(2) The renewal license/registration shall be valid for two
years from the date the license/registration was issued.

(3) A current license/registration shall only be issued when
all past due fees and late fees are paid.

(g) Renewal of license/registration.

(1) For each licensing/registration period, the food man-
ufacturer, food wholesaler, or warehouse operator shall renew its li-
cense/registration as applicable following the requirements of this sec-
tion and §229.183 of this title.

(2) A person who holds a license/registration issued by
the department under the Health and Safety Code shall renew the
license/registration by filing an application for renewal on a form
authorized by the department accompanied by the appropriate licens-
ing/registration fee. A licensee/registrant must file for renewal before
the expiration date of the current license. A person who files a renewal
application after the expiration date must pay an additional $100 as a
delinquency fee.

(3) Failure to submit the renewal during the licensing/reg-
istration period may subject the food manufacturer, food wholesaler,
or warehouse operator to the offense provisions under the Health and
Safety Code, Chapter 431, to the provision of §229.184 of this title
(relating to the Refusal, Revocation, or Suspension of License/Regis-
tration), and to the provisions of §229.222 of this title (relating to En-
forcement).

(h) Amendment of license/registration.

(1) Fees. A license or registration that is amended during
the licensing or registration period, including a change of name, owner-
ship (change in legal entity), or a notification of a change in the location
of a licensed or registered place of business required under the Health
and Safety Code, §431.2251, will require a new application and sub-
mission of license or registration fees as outlined in subsection (b) of
this section.

(2) Change in name, ownership, status, or location of busi-
ness.

(A) Not later than the 31st day before the date of the
change in the name, status, or location of a licensed/registered place
of business, the license/registration holder shall provide written notice
to the department of the intended change. The notice shall include, as
applicable:

(i) The new name of the legal entity to be licensed or
registered, including the name under which the business is conducted;

(i) The physical and mailing address of the new lo-
cation;

(iii) The name and physical address of the licensed
warehouse where the food wholesaler's food products will be stored;

(iv) The physical address where the food whole-
saler's distribution records are located and available for review upon
inspection; and

(v) The mailing address and telephone number
where the food wholesaler may be contacted.

(B) Not later than the 10th day after completion of the
change of location, the licensee or registrant shall forward to the de-
partment the name and residence address of the individual in charge of
the new place of business.

(C) Notice is considered adequate if the licensee or reg-
istrant provides the intent and verification notices to the department
by certified mail, return receipt requested, mailed to the department
at Regulatory Licensing Unit, Food and Drug Licensing Group, Mail
Code 2835, P.O. Box 149347, Austin, Texas 78714-9347.

(i) This section does not apply to:
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(1) a person, firm, or corporation that harvests, packages,
or washes raw fruits or vegetables for shipment at the location of har-
vest;

(2) a direct seller who is not otherwise engaged in manu-
facturing;

(3) aperson engaged solely in the distribution of alcoholic
beverages in sealed containers by holders of licenses or permits issued
under the Alcoholic Beverage Code, Chapters 19, 20, 21, 23, 64, or 65;

(4) a food service establishment or a commissary which
distributes food primarily intended for immediate consumption on the
premises of a retail outlet under common ownership unless the business
regularly engages in the labeling, combining, and purifying of food
which is either sold for resale or packaged for sale in other than indi-
vidual portions; or

(5) a restaurant that provides food for immediate human
consumption to a political subdivision or to a licensed nonprofit or-
ganization if the restaurant would not otherwise be considered a food
wholesaler.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 21,
2012.

TRD-201204999

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: October 11, 2012

Proposal publication date: May 4, 2012

For further information, please call: (512) 776-6972

¢ ¢ ¢

CHAPTER 230. SPECIFIC ADDITIONAL
REQUIREMENTS FOR DRUGS
SUBCHAPTER B. LIMITATIONS ON
SALES OF PRODUCTS CONTAINING
EPHEDRINE, PSEUDOEPHEDRINE, AND
NORPSEUDOEPHEDRINE

The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts amendments to
§230.11 and §230.15, the repeal of §230.16, and new §§230.16
- 230.18, concerning the limitations on sales of products con-
taining ephedrine, pseudoephedrine, and norpseudoephedrine.
The sections are adopted without changes to the proposed text
as published in the April 6, 2012, issue of the Texas Register
(37 TexReg 2338) and, therefore, the sections will not be repub-
lished.

BACKGROUND AND PURPOSE

The amendments, repeal, and new sections are necessary
to implement legislative changes to the Health and Safety
Code. Health and Safety Code, Chapter 486, was amended
by House Bill 1137, 82nd Legislature, Regular Session, 2011,
regarding the retail sale of drug products containing ephedrine,
pseudoephedrine and norpseudoephedrine. The purposes of

the rules are to amend definitions; modify restrictions on sales
of the drug products; mandate the use of a non-departmental
real-time electronic monitoring system; provide for temporary
exemptions to the mandate; and establish privacy protections
for electronic data.

Current law requires non-pharmacy retailers of ephedrine,
pseudoephedrine and norpseudoephedrine to obtain a Certifi-
cate of Authority (COA) with the department. These retailers
are required to track sales of ephedrine, pseudoephedrine, and
norpseudoephedrine containing drug products using electronic
or paper records. Information collected by the retailer includes
name of the person making the purchase, date of purchase,
product name, and number of grams purchased. Texas law
requires certain limitations on the quantity of drug products sold
and the department has the authority to review those records.

SECTION-BY-SECTION SUMMARY

Amended §230.11(b)(8) revises the definition of "over-the-
counter sale" in order to correspond with the new quantity limits
of substances in drug products established in §230.15(b).

Section 230.11(b)(9) adds the definition of "real-time electronic
logging system."

The amendment to §230.15(a)(1)(A) now requires the person
making a purchase of drug products containing ephedrine, pseu-
doephedrine and norpseudoephedrine to display a government-
issued identification.

The amendment to §230.15(a)(2) stipulates that the business
establishment selling the product will also have to document the
date of birth and address of the purchaser, the time of the pur-
chase and the type of identification displayed, as well as the
number on the identification.

Amended §230.15(a)(3) requires a business establishment sell-
ing the products to transmit the sale information using the real-
time logging system as defined in §230.11(b)(9).

New §230.15(b) prohibits the sale within any calendar day, of
more than 3.6 grams of ephedrine, pseudoephedrine, norpseu-
doephedrine or any combination of those substances; and
within a 30-day period, of more than 9 grams of ephedrine,
pseudoephedrine, norpseudoephedrine or any combination of
those substances.

New §230.15(c) requires businesses to maintain each record of
sale until at least the second anniversary of the date the record
was made. Upon request, records shall be provided to local,
state or federal law enforcement agencies, including the United
States Drug Enforcement Administration.

New §230.15(d) states that a business that has used a real-time
electronic logging system for longer than two years does not
need to comply with §230.15(c).

New §230.15(e) states that a business that has used a real-time
electronic logging system for longer than two years shall destroy
all papers maintained under this section unless prohibited by law.

Section 230.16 in its entirety is repealed in order to replace the
section with a new §230.16, which will detail the requirements
for establishing a real-time electronic monitoring system. The
text of the repealed §230.16 is revised and rewritten under new
§230.17. The purpose of the repeal is to renumber affected sec-
tions and improve the flow of the subchapter.

New §230.16(a) has new language regarding the transmission
of sales information to a real-time electronic logging system. Be-
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fore completing an over-the-counter sale of a product containing
ephedrine, pseudoephedrine, or norpseudoephedrine, a busi-
ness establishment shall transmit the information in a record to
a real-time electronic logging system.

New §230.16(b) states that a business establishment cannot
complete the sale if the real-time electronic logging system re-
turns a report that the purchaser would obtain an amount of
ephedrine, pseudoephedrine, norpseudoephedrine, or a combi-
nation of those substances greater than the allowable amount.

New §230.16(c) allows an employee of a business establishment
to use an override mechanism if the employee has a reasonable
fear ofimminent bodily injury or death from the person attempting
to obtain the drug products.

New §230.16(d) requires the administrators of a real-time elec-
tronic logging system, when requested, to make available to the
Texas Department of Public Safety a copy of each record of an
over-the-counter sale of a product containing ephedrine, pseu-
doephedrine, or norpseudoephedrine when the record is submit-
ted by a business establishment located in this state.

New §230.16(e) states that a pharmacy that engages in over-
the-counter sales of the drug products may apply to the State
Board of Pharmacy for a temporary exemption from the require-
ment of using a real-time electronic logging system under this
subchapter. Such exemption cannot exceed 180 days.

New §230.16(f) allows a business establishment that engages in
over-the-counter sales of the drug products to request from the
department a temporary exemption from the requirement of us-
ing a real-time electronic logging system under this subchapter.
Such exemption cannot exceed 180 days.

New §230.16(g) states that a business establishment granted a
temporary exemption under this section must continue to keep
records of sales as they did before enactment of these amend-
ments.

New §230.16(h) states that an exemption granted under this sec-
tion does not relieve a business establishment of any duty other
than the duty to use a real-time electronic logging system.

New §230.16(i) states that a business establishment that expe-
riences a mechanical or electronic failure of the real-time elec-
tronic logging system shall maintain a written record or an elec-
tronic record that satisfies the requirements this section and en-
ter the information in the real-time electronic logging system as
soon as practicable after the system becomes operational.

New §230.16(j) requires the administrators of a real-time elec-
tronic logging system to provide real-time access to the infor-
mation in the system to the Department of Public Safety if that
agency executes a memorandum of understanding with the ad-
ministrators.

New §230.17(a) allows the department to impose an administra-
tive penalty for a violation of the Health and Safety Code, Chap-
ter 486, or this subchapter.

New §230.17(b) sets the amount of the administrative penalty
up to $1,000 per violation per day, not to exceed $20,000 for a
violation of a continuing nature.

New §230.17(c) sets a penalty based on the following: the seri-
ousness of the violation; the threat to health or safety; the history
of previous violations; an amount necessary to deter a future vi-
olation; whether the violator demonstrated a good faith effort to

correct the violation; and any other matter that justice may re-
quire.

New §230.17(d) and (e) set forth the procedure for the depart-
ment's notice of a violation and for a person's response to the
notice.

New §230.17(f) states that hearings will be held at the State Of-
fice of Administrative Hearings and will be conducted under Gov-
ernment Code, Chapter 2001.

New §230.18 defines the privacy protections for information en-
tered or stored in a real-time electronic logging system.

New §230.18(a) documents where privacy protections for an in-
dividual are codified under Title 21, Code of Federal Regulations,
§1314.45.

New §230.18(b) allows business establishments to disclose in-
formation only to the United States Drug Enforcement Adminis-
tration and other federal, state, and local law enforcement agen-
cies.

New §230.18(c) states that business establishments may not
use information for any purpose other than for a disclosure that
complies with the requirement of the subchapter.

COMMENTS

The department, on behalf of the commission, did not receive
any comments regarding the proposed rules during the comment
period.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the
agencies' legal authority.

25 TAC §§230.11, 230.15 - 230.18
STATUTORY AUTHORITY

The amendments and new rules are authorized by Health and
Safety Code, §486.003, which provides the Executive Commis-
sioner of the Health and Human Services Commission with the
authority to adopt rules to enforce the chapter; and Government
Code, §531.0055, and Health and Safety Code, §1001.075,
which authorize the Executive Commissioner of the Health
and Human Services Commission to adopt rules and policies
necessary for the operation and provision of health and human
services by the department and for the administration of Health
and Safety Code, Chapter 1001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 21,
2012.

TRD-201205026

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: October 11, 2012

Proposal publication date: April 6, 2012

For further information, please call: (512) 776-6972
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25 TAC §230.16
STATUTORY AUTHORITY

The repeal is authorized by Health and Safety Code, §486.003,
which provides the Executive Commissioner of the Health and
Human Services Commission with the authority to adopt rules
to enforce the chapter; and Government Code, §531.0055, and
Health and Safety Code, §1001.075, which authorize the Execu-
tive Commissioner of the Health and Human Services Commis-
sion to adopt rules and policies necessary for the operation and
provision of health and human services by the department and
for the administration of Health and Safety Code, Chapter 1001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 21,
2012.

TRD-201205025

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: October 11, 2012

Proposal publication date: April 6, 2012

For further information, please call: (512) 776-6972

L4 L4 L4
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE

SUBCHAPTER H. CANCELLATION, DENIAL,
AND NONRENEWAL OF CERTAIN PROPERTY
AND CASUALTY INSURANCE COVERAGE

28 TAC §§5.7001, 5.7002, 5.7009

The Texas Department of Insurance adopts amendments to 28
Texas Administrative Code §§5.7001, 5.7002, and 5.7009, con-
cerning cancellation, denial, and nonrenewal of certain prop-
erty and casualty insurance coverage. The amendments are
adopted with changes to the proposed text as published in the
July 20, 2012, issue of the Texas Register (37 TexReg 5402).

REASONED JUSTIFICATION. The amendments are necessary
to clarify when an insurer may send a notice of cancellation to
the insured for nonpayment of premium under Insurance Code
Chapter 551, Subchapter C. The amendments also update
§§5.7001, 5.7002, and 5.7009 for consistency with Insurance
Code Chapter 551, Subchapter C. Additionally, the amendments
update statutory references resulting from nonsubstantive
revisions of the Insurance Code, amend existing text for clarifi-
cation, correct grammar, and update internal references.

Amendments to §5.7001 conform the applicability provisions
for consistency with Insurance Code §551.101 and §551.102.
An amendment to §5.7001(a)(2) changes "homeowners or
farm and ranch owners policies" to "homeowners or farm or

ranch owners policies" for consistency with Insurance Code
§551.102(2). Amendments to §5.7001(a)(3) add standard fire
policies insuring the contents of an apartment as provided under
Insurance Code §551.102(3)(B). Amendments to §5.7001(a)(4)
delete outdated terms, move pertinent text, and reword lan-
guage for consistency with §5.7001(a)(4)(A) - (D). Amendments
to §5.7001(a)(4) add insurance policies covering property and
casualty coverage, other than a fidelity, surety, or guaranty
bond, to governmental units under the applicability listing as
provided under Insurance Code §551.102(4). Amendments
to §5.7001(a)(4) also add §5.7001(a)(4)(C)(ix) to include "a
communication district" in the list of political subdivisions of this
state subject to Insurance Code Chapter 551, Subchapter C,
as provided under Insurance Code §551.102(4)(C)(ix). Amend-
ments to §5.7001 add subsection (d) to clarify the meaning
of "insurer" and "company" used throughout Subchapter H for
the purpose of the listed policies under subsection (a). The
amendments to §5.7001(a) also update statutory references
resulting from nonsubstantive revisions of the Insurance Code,
amend existing text for clarification, and correct grammar.

Amendments to §5.7002 conform the cancellation provisions for
consistency with Insurance Code §551.104. The amendment
to §5.7002(a) updates the statutory period in which an insurer
may cancel a personal automobile policy for the reasons pro-
vided in Insurance Code §551.104(b)(1-3) and (d). Insurance
Code §551.104(g) provides that an insurer may cancel a per-
sonal automobile insurance policy if it has been in effect for less
than 60 days. Thus, an insurer may only cancel a personal au-
tomobile policy if it has been in effect for more than 59 days, for
the reasons listed in Insurance Code §551.104(b)(1-3) and (d).

The amendment to §5.7002(a)(3) adds "or any other law govern-
ing the business of insurance in this state" for consistency with
Insurance Code §551.104(b)(3). As an additional reason that an
insurer may cancel a policy after the specified number of days,
the amendment to §5.7002(a) adds paragraph (4) to provide "the
insured submits a fraudulent claim" for consistency with Insur-
ance Code §551.104(b)(2). Amendments to §5.7002(a) also
amend existing text for clarification, correct grammar, and up-
date internal references.

The amendment to §5.7002(b) updates the statutory periods in
which an insurer may cancel a homeowners policy and other
listed types of policies under Insurance Code §551.102 and 28
TAC §5.7001(a) for the reasons provided under subsection (c)
of §5.7002. Section 5.7002(b) does not apply to a personal au-
tomobile policy. Insurance Code §551.104(g) provides that an
insurer may cancel any insurance policy, other than a personal
automobile or homeowners insurance policy, if the policy has
been in effect for less than 90 days. Thus, other than a personal
automobile policy or homeowners insurance policy, an insurer
may only cancel a policy listed under Insurance Code §551.102
and 28 TAC §5.7001(a), if it has been in effect for more than 89
days, for the reasons listed under Insurance Code §551.104(b)
and (c).

In addition, Insurance Code §551.104(g) provides that an insurer
may cancel a homeowners insurance policy, if the policy has
been in effect for less than 60 days, for the reasons provided
under Insurance Code §551.104(g)(1) and (2). Thus, an insurer
may only cancel a homeowners insurance policy, if it has been
in effect for more than 59 days, for the reasons listed under In-
surance Code §551.104(b) and (c).

An amendment to §5.7002(b) moves paragraphs (1) - (3) to new
subsection (c) of §5.7002 to list the reasons that an insurer may
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cancel any of the policies under §5.7002(b) for consistency with
Insurance Code §551.104(b) and (c). An amendment to para-
graph (2) of §5.7002(c) adds language for consistency with In-
surance Code §551.104(c). The amendment to paragraph (3)
of §5.7002(c) adds "or any other law governing the business
of insurance in this state" for consistency with Insurance Code
§551.104(b)(3). New §5.7002(c)(4) is added for consistency with
Insurance Code §551.104(b)(2) by providing, as an additional
reason that an insurer may cancel a policy after the specified
number of days, "the insured submits a fraudulent claim."

Additionally, the amendment to §5.7002 adds new subsection (d)
to provide that "an insurer may not date or send the notice of can-
cellation for nonpayment of premium until after the premium due
date" for consistency with Insurance Code §551.104(e). This
amendment also clarifies when an insurer may give notice of a
cancellation for nonpayment of a premium.

Insurance Code §551.104(e) provides that cancellation of a pol-
icy under subsection (b), (c), or (d) does not take effect until the
10th day after the date the insurer mails notice of the cancel-
lation to the insured. This amendment clarifies that an insurer
may not give notice of a cancellation for nonpayment of a pre-
mium if the premium payment from the insured is not yet due.
Insurance Code §551.104(b)(1) permits an insurer to cancel a
policy for nonpayment of the premium. If an insurer wishes to
cancel a policy for nonpayment of a premium, it must separately
mail the insured notice to inform the insured of the cancellation
only after the insured has failed to timely pay the premium. The
cancellation of a policy is not effective until the 10th day after
the date the insurer mails the notice of the cancellation to the in-
sured. Amendments to §5.7002(b) also amend existing text for
clarification, correct grammar, and update internal references.

Amendments to §5.7009 are necessary to update statutory ref-
erences resulting from nonsubstantive revisions of the Insurance
Code, amend existing text for clarification, correct grammar, and
update internal references.

The department has made nonsubstantive changes to the
proposed language in the text of the rule as adopted. These
changes made to the proposed text do not materially alter issues
raised in the proposal, introduce new subject matter, or add
costs or requirements to persons other than those previously
on notice.

Amendments to §5.7001(b) make nonsubstantive changes to
the proposed language in the text of the rule as adopted. These
changes delete unnecessary and repetitive use of the phrase "of
this title" and internal references to the titles of sections identified
in subsection (a).

Amendments to §5.7001(b)(1) make nonsubstantive changes to
the proposed language in the text of the rule as adopted. These
changes delete unnecessary and repetitive use of the phrase "of
this title" and internal references to the titles of sections identified
in subsection (b).

An amendment to §5.7001(b)(2) makes a nonsubstantive
change to the proposed language in the text of the rule as
adopted. This change deletes a repetitive internal reference to
the title of a section identified in subsection (a).

Amendments to §5.7001(c) also make nonsubstantive changes
to the proposed language in the text of the rule as adopted.
Amendments to §5.7001(c) delete unnecessary and repetitive
use of the phrase "of this title" and internal references to the titles
of sections identified in subsection (a). These changes replace

"board" with "Texas Department of Insurance" to update internal
references.

HOW THE SECTIONS WILL FUNCTION. Section 5.7001 es-
tablishes which insurers are subject to the subchapter. Section
5.7002 establishes the statutory period for cancellation, the rea-
sons for cancellation, and the time period for when an insurer
may give notice of a cancellation for nonpayment of a premium.
Section 5.7009 addresses Insurance Code Chapter 4051, Sub-
chapter H, concerning companies and their agents.

SUMMARY OF COMMENTS AND AGENCY RESPONSE.
Section 5.7002(d)

Comment: A commenter states that most businesses, includ-
ing insurers, are increasingly moving to the use of electronic
communications with their customers for ease of doing busi-
ness. The commenter references Insurance Code Chapter 35,
enacted by House Bill 1951, 82nd Legislature, Regular Session
(2011), and Commissioner's Bulletin No. B-0002-02, which ad-
dress electronic commerce. The commenter states that the rule-
making for §§5.7001, 5.7002, and 5.7009 provides an opportu-
nity to begin implementing Chapter 35 by adding language that
electronic notice is permissible. Specifically, the commenter rec-
ommends adding "in accordance with Sec. 35.003, Tex. Ins.
Code, the required notice may be provided in writing or electron-
ically" to the amended language in §5.7002(d).

Agency Response: The department agrees with the com-
ment; however, a change in the text is not necessary because
§5.7002(d) does not limit the notice to mail or require delivery
of a paper notice. The section only provides the notice must
comply with the period specified in that section. Insurance Code
§35.002(b) provides that to the extent of any conflict between
another provision of the Insurance Code and a provision of
Chapter 35, the provision of Chapter 35 controls. Thus, the
insurer may mail the notice as provided in Insurance Code
§551.104(e) or, if the insurer and its policyholder have agreed to
transact business electronically, the insurer may send the notice
electronically in compliance with Insurance Code, Chapter 35
and department rules implementing Chapter 35.

NAMES OF THOSE COMMENTING FOR AND AGAINST THE
PROPOSAL.

For with changes: Nationwide Insurance and Financial Service.

STATUTORY AUTHORITY. The amendments are adopted
pursuant to Insurance Code §551.112 and §36.001. Section
551.112 provides that the commissioner may adopt rules relat-
ing to the cancellation and nonrenewal of insurance policies.
Section 36.001 provides that the commissioner of insurance
may adopt any rules necessary and appropriate to implement
the powers and duties of the department under the Insurance
Code and other laws of this state.

§5.7001.  Applicability.

(a) Sections 5.7002 - 5.7012 of this title (relating to Cancella-
tions; Calculation of Time Period; Certain Acts Regarded as Cancella-
tion; Special One-Year Rule Applicable Only to Personal Automobile
Policies; Discontinuing the Writing of Certain Lines or Classes, With-
drawing from a Geographical Area, or Withdrawing from an Agency;
Renewal of Policies; Records Required; Insurance Code Chapter 4051,
Subchapter H; Endorsement Forms; Violations; and Reason for Dec-
lination, Cancellation, or Nonrenewal) apply to companies or insurers
writing the following types of insurance policies which become effec-
tive on or after February 1, 1972, and to no other policies, except as
otherwise provided in this section:
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(1) personal automobile policies. Except for §5.7012 of
this title, these sections do not apply to any automobile policy written
through the Texas Automobile Insurance Plan;

(2) homeowners or farm or ranch owners policies;
(3) standard fire policies insuring:
(A) aone-family dwelling or a duplex; or

(B) the contents of a one-family dwelling, a duplex, or
an apartment; or

(4) insurance policies providing property and casualty cov-
erage, other than a fidelity, surety, or guaranty bond to governmental
units. A governmental unit means the State of Texas and all of the
several agencies of government which collectively constitute the gov-
ernment of the State of Texas, specifically including:

(A) this state;

(B) an agency of this state;

(C) apolitical subdivision of this state, including:
(i) a municipality or county;
(it) a school district or junior college district;

(iii)  a levee improvement district, drainage district,
or irrigation district;

(iv) awater improvement district, water control and
improvement district, or water control and preservation district;

(v) a freshwater supply district;

(vi) a navigation district;

(vii) a conservation and reclamation district;
(viii) a soil conservation district;

(ix) acommunication district;

(x) ariver authority; and

(xi) councils and courts; or

(D) any other governmental agency whose authority de-
rives from the laws and constitution of this state.

(b) Sections 5.7004, 5.7008, 5.7009, 5.7010, 5.7011, 5.7013
of this title (relating to Notice Requirements for Cancellation and Non-
renewal for General Liability and Certain Automobile Insurance Poli-
cies), and §5.7014 of this title (relating to Exceptions to Cancellation
and Nonrenewal Notice Requirements for General Liability and Cer-
tain Automobile Insurance Policies) are applicable to companies or in-
surers writing the following types of insurance policies which become
effective on or after April 7, 1986, and to no other policies, except as
otherwise provided in this section.

(1) General liability policies including, but not limited to,
excess liability policies, excess loss liability policies (umbrella), errors
and omissions liability policies, and all miscellaneous liability policies.
Section 5.7013 and §5.7014 of this title are not applicable to any gen-
eral liability policy written through the Texas Medical Liability Insur-
ance Underwriting Association pursuant to the Texas Insurance Code,
Article 21.49-3.

(2) Automobile policies except personal automobile, auto-
mobile physical damage single interest, automobile mechanical break-
down, and mobilowners policies. Except for §5.7012 of this title, these
sections are inapplicable to any automobile policy written through the
Texas Automobile Insurance Plan.

(c) Section 5.7006 and §5.7012 of this title apply to all prop-
erty and casualty policies regulated by the Texas Department of Insur-
ance pursuant to the Texas Insurance Code, Chapter 5.

(d) For the purpose of subsection (a) of this section, "insurer"
and "company" have the same meaning as assigned to "insurer" in In-
surance Code §551.101.

$5.7002. Cancellations.

(a) An insurer may cancel a personal automobile policy if it
has been in effect for more than 59 days for only the following reasons:

(1) the failure of the insured to discharge his or her obli-
gation in the payment of premium for the policy or any installment
thereof, whether payable directly to the company or its agent or indi-
rectly under any premium finance plan or extension of credit;

(2) the suspension or revocation of the driver's license or
motor vehicle registration of the named insured or of any other operator
who either resides in the same household or customarily operates an
automobile insured under the policy. Provided, however, a company
may not cancel if the policyholder consents to the attachment of an
endorsement eliminating coverage when the driver whose license is
suspended or revoked is operating the vehicle;

(3) the department determines that the continuation of the
policy would violate or place the company in violation of the Insurance
Code or any other law governing the business of insurance in this state;
or

(4) the insured submits a fraudulent claim.

(b) Aninsurer may cancel a homeowners insurance policy if it
has been in effect for more than 59 days for only the reasons provided
under subsection (c) of this section. An insurer may cancel any of the
following policies that have been in effect for more than 89 days for
only the reasons provided under subsection (c) of this section:

(1) farm or ranch owners policies;
(2) standard fire policies insuring:
(A) a one-family dwelling or a duplex; or

(B) the contents of a one-family dwelling, a duplex, or
an apartment; or

(3) insurance policies providing property and casualty cov-
erage, other than a fidelity, surety, or guaranty bond, to:

(A) this state;

(B) an agency of this state;

(C) apolitical subdivision of this state, including:
(i) a municipality or county;
(ii) a school district or junior college district;

(iii)  a levee improvement district, drainage district,
or irrigation district;

(iv) awater improvement district, water control and
improvement district, or water control and preservation district;

(v) a freshwater supply district;

(vi) anavigation district;

(vii) a conservation and reclamation district;
(viii)  a soil conservation district;

(ix) a communication district;

(x) ariver authority; and
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(xi) councils and courts; or

(D) any other governmental agency whose authority de-
rives from the laws and constitution of this state.

(c) An insurer may cancel any of the policies under subsection
(b) of this section for only the following reasons:

(1) the failure of the insured to discharge his or her obli-
gation in the payment of premium for the policy or any installment
thereof, whether payable directly to the company or its agent or indi-
rectly under any premium finance plan or extension of credit;

(2) increase in hazard within the control of the insured
which would produce an increase in the premium rate of the policy;

(3) the department determines that the continuation of the
policy would violate or place the company in violation of the Insurance
Code or any other law governing the business of insurance in this state;
or

(4) the insured submits a fraudulent claim.

(d) An insurer may not date or send the notice of cancellation
for nonpayment of premium until after the premium due date.

$5.7009. Insurance Code Chapter 4051, Subchapter H.

Insurance Code Chapter 4051, Subchapter H, deals with the relations
between companies and their agents. Insurance Code Chapter 4051,
Subchapter H, also contains provisions relative to cancellations and
renewals of policies written through agencies which are subsequently
terminated. All provisions of these sections shall be interpreted so as
to give full effect to Insurance Code Chapter 4051, Subchapter H. In-
surance Code Chapter 4051, Subchapter H, shall not be interpreted to
impair any obligations which the company owes to the policyholder,
even though the agent has no authority to act on behalf of the com-
pany.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 19,
2012.

TRD-201204945

Sara Waitt

General Counsel

Texas Department of Insurance

Effective date: October 9, 2012

Proposal publication date: July 20, 2012

For further information, please call: (512) 463-6327

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 29. PRACTICE AND PROCEDURE
37 TAC §29.11

The Texas Department of Public Safety (the department) adopts
the repeal of §29.11, concerning Entry of Appearance; Continu-
ance. This repeal is adopted without changes to the proposed
text as published in the August 3, 2012, issue of the Texas Reg-
ister (37 TexReg 5724) and will not be republished.

The entry of appearance is the procedure by which administra-
tive cases filed at the State Office of Administrative Hearings
(SOAH) may be dismissed based on the respondent's failure to
enter an appearance prior to the hearing. This rule was origi-
nally adopted in response to SOAH's adoption of 1 TAC §155.55,
which provided the authority for this procedure. Subsection (e)
of SOAH's rule authorized licensing agencies to use the informal
dismissal procedure on the condition the agency had adopted a
rule that complied with SOAH's requirements. However, SOAH
has since repealed 1 TAC §155.55, so there is no longer any au-
thority for the department's §29.11 or the requirement of an entry
of appearance prior to the SOAH hearing.

No comments were received regarding the adoption of this re-
peal.

This repeal is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on September 24,
2012.

TRD-201205033

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Effective date: October 14, 2012

Proposal publication date: August 3, 2012

For further information, please call: (512) 424-5848

¢ ¢ ¢

ADOPTED RULES October 5, 2012 37 TexReg 8037



§ 455.23 Suspension of payments in cases of fraud., 42 C.F.R. § 455.23

Code of Federal Regulations
Title 42. Public Health
Chapter IV. Centers for Medicare & Medicaid Services, Department of Health and Human Services (Refs
& Annos)
Subchapter C. Medical Assistance Programs
Part 455. Program Integrity: Medicaid (Refs & Annos)
Subpart A. Medicaid Agency Fraud Detection and Investigation Program

42 C.F.R. § 455.23
§ 455.23 Suspension of payments in cases of fraud.

Effective: July 16, 2012
Currentness

(a) Basis for suspension.

(1) The State Medicaid agency must suspend all Medicaid payments to a provider after the agency determines there is a
credible allegation of fraud for which an investigation is pending under the Medicaid program against an individual or
entity unless the agency has good cause to not suspend payments or to suspend payment only in part.

(2) The State Medicaid agency may suspend payments without first notifying the provider of its intention to suspend such
payments.

(3) A provider may request, and must be granted, administrative review where State law so requires.

(b) Notice of suspension.

(1) The State agency must send notice of its suspension of program payments within the following timeframes:

(1) Five days of taking such action unless requested in writing by a law enforcement agency to temporarily withhold such
notice.

(ii) Thirty days if requested by law enforcement in writing to delay sending such notice, which request for delay may be
renewed in writing up to twice and in no event may exceed 90 days.

(2) The notice must include or address all of the following:

(i) State that payments are being suspended in accordance with this provision.
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(i) Set forth the general allegations as to the nature of the suspension action, but need not disclose any specific information
concerning an ongoing investigation.

(iii) State that the suspension is for a temporary period, as stated in paragraph (c) of this section, and cite the circumstances
under which the suspension will be terminated.

(iv) Specify, when applicable, to which type or types of Medicaid claims or business units of a provider suspension is
effective.

(v) Inform the provider of the right to submit written evidence for consideration by State Medicaid Agency.

(vi) Set forth the applicable State administrative appeals process and corresponding citations to State law.

(c) Duration of suspension.

(1) All suspension of payment actions under this section will be temporary and will not continue after either of the
following:

(i) The agency or the prosecuting authorities determine that there is insufficient evidence of fraud by the provider.

(i1) Legal proceedings related to the provider's alleged fraud are completed.

(2) A State must document in writing the termination of a suspension including, where applicable and appropriate, any
appeal rights available to a provider.

(d) Referrals to the Medicaid fraud control unit.

(1) Whenever a State Medicaid agency investigation leads to the initiation of a payment suspension in whole or part, the
State Medicaid Agency must make a fraud referral to either of the following:

(i) To a Medicaid fraud control unit established and certified under part 1007 of this title; or

(i1) In States with no certified Medicaid fraud control unit, to an appropriate law enforcement agency.

(2) The fraud referral made under paragraph (d)(1) of this section must meet all of the following requirements:

(i) Be made in writing and provided to the Medicaid fraud control unit not later than the next business day after the
suspension is enacted.

Mext
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(ii) Conform to fraud referral performance standards issued by the Secretary.

(3)(1) If the Medicaid fraud control unit or other law enforcement agency accepts the fraud referral for investigation, the
payment suspension may be continued until such time as the investigation and any associated enforcement proceedings
are completed.

(i1) On a quarterly basis, the State must request a certification from the Medicaid fraud control unit or other law enforcement
agency that any matter accepted on the basis of a referral continues to be under investigation thus warranting continuation
of the suspension.

(4) If the Medicaid fraud control unit or other law enforcement agency declines to accept the fraud referral for investigation
the payment suspension must be discontinued unless the State Medicaid agency has alternative Federal or State authority
by which it may impose a suspension or makes a fraud referral to another law enforcement agency. In that situation, the
provisions of paragraph (d)(3) of this section apply equally to that referral as well.

(5) A State's decision to exercise the good cause exceptions in paragraphs (e) or (f) of this section not to suspend payments
or to suspend payments only in part does not relieve the State of the obligation to refer any credible allegation of fraud
as provided in paragraph (d)(1) of this section.

(e) Good cause not to suspend payments. A State may find that good cause exists not to suspend payments, or not to continue a
payment suspension previously imposed, to an individual or entity against which there is an investigation of a credible allegation
of fraud if any of the following are applicable:

(1) Law enforcement officials have specifically requested that a payment suspension not be imposed because such a
payment suspension may compromise or jeopardize an investigation.

(2) Other available remedies implemented by the State more effectively or quickly protect Medicaid funds.

(3) The State determines, based upon the submission of written evidence by the individual or entity that is the subject of
the payment suspension, that the suspension should be removed.

(4) Beneficiary access to items or services would be jeopardized by a payment suspension because of either of the
following:

(i) An individual or entity is the sole community physician or the sole source of essential specialized services in a
community.

(i1) The individual or entity serves a large number of beneficiaries within a HRSA—designated medically underserved area.

Mext
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(5) Law enforcement declines to certify that a matter continues to be under investigation per the requirements of paragraph
(d)(3) of this section.

(6) The State determines that payment suspension is not in the best interests of the Medicaid program.

(f) Good cause to suspend payment only in part. A State may find that good cause exists to suspend payments in part, or to
convert a payment suspension previously imposed in whole to one only in part, to an individual or entity against which there
is an investigation of a credible allegation of fraud if any of the following are applicable:

(1) Beneficiary access to items or services would be jeopardized by a payment suspension in whole or part because of
either of the following:

(i) An individual or entity is the sole community physician or the sole source of essential specialized services in a
community.

(i1) The individual or entity serves a large number of beneficiaries within a HRSA—designated medically underserved area.

(2) The State determines, based upon the submission of written evidence by the individual or entity that is the subject of
a whole payment suspension, that such suspension should be imposed only in part.

(3)(1) The credible allegation focuses solely and definitively on only a specific type of claim or arises from only a specific
business unit of a provider; and

(i1) The State determines and documents in writing that a payment suspension in part would effectively ensure that
potentially fraudulent claims were not continuing to be paid.

(4) Law enforcement declines to certify that a matter continues to be under investigation per the requirements of paragraph
(d)(3) of this section.

(5) The State determines that payment suspension only in part is in the best interests of the Medicaid program.

(g) Documentation and record retention. State Medicaid agencies must meet the following requirements:

(1) Maintain for a minimum of 5 years from the date of issuance all materials documenting the life cycle of a payment
suspension that was imposed in whole or part, including the following:

(i) All notices of suspension of payment in whole or part.
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(i1) All fraud referrals to the Medicaid fraud control unit or other law enforcement agency.

(iii) All quarterly certifications of continuing investigation status by law enforcement.

(iv) All notices documenting the termination of a suspension.

(2)(1) Maintain for a minimum of 5 years from the date of issuance all materials documenting each instance where a
payment suspension was not imposed, imposed only in part, or discontinued for good cause.

(1) This type of documentation must include, at a minimum, detailed information on the basis for the existence of the
good cause not to suspend payments, to suspend payments only in part, or to discontinue a payment suspension and, where
applicable, must specify how long the State anticipates such good cause will exist.

(3) Annually report to the Secretary summary information on each of following:

(i) Suspension of payment, including the nature of the suspected fraud, the basis for suspension, and the outcome of the
suspension.

(ii) Situation in which the State determined good cause existed to not suspend payments, to suspend payments only in
part, or to discontinue a payment suspension as described in this section, including describing the nature of the suspected
fraud and the nature of the good cause.

Credits
[52 FR 48817, Dec. 28, 1987; 76 FR 5966, Feb. 2, 2011]

SOURCE: 43 FR 45262, Sept. 29, 1978; 51 FR 34787, Sept. 30, 1986; 51 FR 41338, Nov. 14, 1986; 77 FR 29028, May 16,
2012, unless otherwise noted.

AUTHORITY: Sec. 1102 of the Social Security Act (42 U.S.C. 1302).

Current through June 13, 2013; 78 FR 35573.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 42. Public Health
Chapter IV. Centers for Medicare & Medicaid Services, Department of Health and Human Services (Refs
& Annos)
Subchapter C. Medical Assistance Programs
Part 455. Program Integrity: Medicaid (Refs & Annos)

42 C.F.R. § 455.2
8§ 455.2 Definitions.
Effective: July 16, 2012

Currentness

As used in this part unless the context indicates otherwise--

Abuse means provider practices that are inconsistent with sound fiscal, business, or medical practices, and result in an
unnecessary cost to the Medicaid program, or in reimbursement for services that are not medically necessary or that fail to
meet professionally recognized standards for health care. It also includes beneficiary practices that result in unnecessary cost
to the Medicaid program.

Conviction or Convicted means that a judgment of conviction has been entered by a Federal, State, or local court, regardless
of whether an appeal from that judgment is pending.

Credible allegation of fraud. A credible allegation of fraud may be an allegation, which has been verified by the State, from
any source, including but not limited to the following:

(1) Fraud hotline complaints.
(2) Claims data mining.

(3) Patterns identified through provider audits, civil false claims cases, and law enforcement investigations. Allegations are
considered to be credible when they have indicia of reliability and the State Medicaid agency has reviewed all allegations, facts,
and evidence carefully and acts judiciously on a case-by-case basis.

Exclusion means that items or services furnished by a specific provider who has defrauded or abused the Medicaid program
will not be reimbursed under Medicaid.

Fraud means an intentional deception or misrepresentation made by a person with the knowledge that the deception could result
in some unauthorized benefit to himself or some other person. It includes any act that constitutes fraud under applicable Federal
or State law.

Furnished refers to items and services provided directly by, or under the direct supervision of, or ordered by, a practitioner or
other individual (either as an employee or in his or her own capacity), a provider, or other supplier of services. (For purposes
of denial of reimbursement within this part, it does not refer to services ordered by one party but billed for and provided by
or under the supervision of another.)

Practitioner means a physician or other individual licensed under State law to practice his or her profession.
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Suspension means that items or services furnished by a specified provider who has been convicted of a program-related offense
in a Federal, State, or local court will not be reimbursed under Medicaid.

Credits
[48 FR 3755, Jan. 27, 1983; 50 FR 37375, Sept. 13, 1985; 51 FR 34788, Sept. 30, 1986; 76 FR 5966, Feb. 2, 2011]

SOURCE: 43 FR 45262, Sept. 29, 1978; 51 FR 34787, Sept. 30, 1986; 51 FR 41338, Nov. 14, 1986; 77 FR 29028, May 16,
2012, unless otherwise noted.

AUTHORITY: Sec. 1102 of the Social Security Act (42 U.S.C. 1302).

Notes of Decisions (2)

Current through June 13, 2013; 78 FR 35573.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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Effective: September 1, 2003

Vernon's Texas Statutes and Codes Annotated Currentness
Human Resources Code (Refs & Annos)
Title 2. Department of Human Services and Department of Protective and Regulatory Services (Refs & Annos)
Subtitle C. Assistance Programs
NE Chapter 32. Medical Assistance Program (Refs & Annos)
K|

& Subchapter B. Administrative Provisions
== § 32.0291. Prepayment Reviews and Postpayment Holds

(a) Notwithstanding any other law, the department may:

(1) perform a prepayment review of a claim for reimbursement under the medical assistance program to determine
whether the claim involves fraud or abuse; and

(2) as necessary to perform that review, withhold payment of the claim for not more than five working days without
notice to the person submitting the claim.

(b) Notwithstanding any other law, the department may impose a postpayment hold on payment of future claims
submitted by a provider if the department has reliable evidence that the provider has committed fraud or wilful mis-
representation regarding a claim for reimbursement under the medical assistance program. The department must
notify the provider of the postpayment hold not later than the fifth working day after the date the hold is imposed.

(c) On timely written request by a provider subject to a postpayment hold under Subsection (b), the department shall
file a request with the State Office of Administrative Hearings for an expedited administrative hearing regarding the
hold. The provider must request an expedited hearing under this subsection not later than the 10th day after the date the
provider receives notice from the department under Subsection (b). The department shall discontinue the hold unless
the department makes a prima facie showing at the hearing that the evidence relied on by the department in imposing
the hold is relevant, credible, and material to the issue of fraud or wilful misrepresentation.

(d) The department shall adopt rules that allow a provider subject to a postpayment hold under Subsection (b) to seek
an informal resolution of the issues identified by the department in the notice provided under that subsection. A pro-
vider must seek an informal resolution under this subsection not later than the deadline prescribed by Subsection (c). A
provider's decision to seek an informal resolution under this subsection does not extend the time by which the provider
must request an expedited administrative hearing under Subsection (c). However, a hearing initiated under Subsection
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(c) shall be stayed at the department's request until the informal resolution process is completed.

CREDIT(S)

Added by Acts 2003, 78th Leg., ch. 198, § 2.103, eff. Sept. 1, 2003.

HISTORICAL AND STATUTORY NOTES

2013 Main Volume

The addition of a similar section, also relating to prepayment reviews and postpayment holds, by Acts 2003, 78th Leg.,
ch. 257, § 1, did not take effect pursuant to Section 2.157 of Acts 2003, 78th Leg., ch. 198, which provides:

“In the event of a conflict between a provision of this Act and another Act passed by the 78th Legislature, Regular
Session, 2003, that becomes law, this Act prevails and controls regardless of the relative dates of enactment.”

V. T.C. A., Human Resources Code § 32.0291, TX HUM RES § 32.0291

Current through the end of the 2011 Regular Session and First Called Session of the 82nd Legislature

(c) 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Effective: September 1, 2011

Vernon's Texas Statutes and Codes Annotated Currentness

Government Code (Refs & Annos)

Title 4. Executive Branch (Refs & Annos)

Subtitle I. Health and Human Services
NE Chapter 531. Health and Human Services Commission

M Subchapter C. Medicaid and Other Health and Human Services Fraud, Abuse, or Overcharges (Refs &
Annos)

== § 531.102. Office of Inspector General

(a) The commission, through the commission's office of inspector general, is responsible for the investigation of fraud
and abuse in the provision of health and human services and the enforcement of state law relating to the provision of
those services. The commission may obtain any information or technology necessary to enable the office to meet its
responsibilities under this subchapter or other law.

(a-1) The governor shall appoint an inspector general to serve as director of the office. The inspector general serves a
one-year term that expires on February 1.

(b) The commission, in consultation with the inspector general, shall set clear objectives, priorities, and performance
standards for the office that emphasize:

(1) coordinating investigative efforts to aggressively recover money;

(2) allocating resources to cases that have the strongest supportive evidence and the greatest potential for recovery
of money; and

(3) maximizing opportunities for referral of cases to the office of the attorney general in accordance with Section
531.103.

(c) The commission shall train office staff to enable the staff to pursue priority Medicaid and other health and human
services fraud and abuse cases as necessary.

(d) The commission may require employees of health and human services agencies to provide assistance to the office
in connection with the office's duties relating to the investigation of fraud and abuse in the provision of health and
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human services. The office is entitled to access to any information maintained by a health and human services agency,
including internal records, relevant to the functions of the office.

(e) The commission, in consultation with the inspector general, by rule shall set specific claims criteria that, when met,
require the office to begin an investigation.

(H)(1) If the commission receives a complaint of Medicaid fraud or abuse from any source, the office must conduct an
integrity review to determine whether there is sufficient basis to warrant a full investigation. An integrity review must
begin not later than the 30th day after the date the commission receives a complaint or has reason to believe that fraud
or abuse has occurred. An integrity review shall be completed not later than the 90th day after it began.

(2) If the findings of an integrity review give the office reason to believe that an incident of fraud or abuse involving
possible criminal conduct has occurred in the Medicaid program, the office must take the following action, as ap-
propriate, not later than the 30th day after the completion of the integrity review:

(A) if a provider is suspected of fraud or abuse involving criminal conduct, the office must refer the case to the
state's Medicaid fraud control unit, provided that the criminal referral does not preclude the office from contin-
uing its investigation of the provider, which investigation may lead to the imposition of appropriate administrative
or civil sanctions; or

(B) if there is reason to believe that a recipient has defrauded the Medicaid program, the office may conduct a full
investigation of the suspected fraud.

(2)(1) Whenever the office learns or has reason to suspect that a provider's records are being withheld, concealed,
destroyed, fabricated, or in any way falsified, the office shall immediately refer the case to the state's Medicaid fraud
control unit. However, such criminal referral does not preclude the office from continuing its investigation of the
provider, which investigation may lead to the imposition of appropriate administrative or civil sanctions.

(2) In addition to other instances authorized under state or federal law, the office shall impose without prior notice a
hold on payment of claims for reimbursement submitted by a provider to compel production of records, when re-
quested by the state's Medicaid fraud control unit, or on receipt of reliable evidence that the circumstances giving
rise to the hold on payment involve fraud or wilful misrepresentation under the state Medicaid program in ac-
cordance with 42 C.F.R. Section 455.23, as applicable. The office must notify the provider of the hold on payment
in accordance with 42 C.F.R. Section 455.23(b).

(3) On timely written request by a provider subject to a hold on payment under Subdivision (2), other than a hold
requested by the state's Medicaid fraud control unit, the office shall file a request with the State Office of Admin-
istrative Hearings for an expedited administrative hearing regarding the hold. The provider must request an expe-
dited hearing under this subdivision not later than the 10th day after the date the provider receives notice from the
office under Subdivision (2).
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(4) The commission shall adopt rules that allow a provider subject to a hold on payment under Subdivision (2), other
than a hold requested by the state's Medicaid fraud control unit, to seek an informal resolution of the issues identi-
fied by the office in the notice provided under that subdivision. A provider must seek an informal resolution under
this subdivision not later than the deadline prescribed by Subdivision (3). A provider's decision to seek an informal
resolution under this subdivision does not extend the time by which the provider must request an expedited ad-
ministrative hearing under Subdivision (3). However, a hearing initiated under Subdivision (3) shall be stayed at the
office's request until the informal resolution process is completed.

(5) The office shall, in consultation with the state's Medicaid fraud control unit, establish guidelines under which
holds on payment or program exclusions:

(A) may permissively be imposed on a provider; or

(B) shall automatically be imposed on a provider.

(h) In addition to performing functions and duties otherwise provided by law, the office may:

(1) assess administrative penalties otherwise authorized by law on behalf of the commission or a health and human
services agency;

(2) request that the attorney general obtain an injunction to prevent a person from disposing of an asset identified by
the office as potentially subject to recovery by the office due to the person's fraud or abuse;

(3) provide for coordination between the office and special investigative units formed by managed care organiza-
tions under Section 531.113 or entities with which managed care organizations contract under that section;

(4) audit the use and effectiveness of state or federal funds, including contract and grant funds, administered by a
person or state agency receiving the funds from a health and human services agency;

(5) conduct investigations relating to the funds described by Subdivision (4); and

(6) recommend policies promoting economical and efficient administration of the funds described by Subdivision
(4) and the prevention and detection of fraud and abuse in administration of those funds.

(i) Notwithstanding any other provision of law, a reference in law or rule to the commission's office of investigations
and enforcement means the office of inspector general established under this section.

(j) The office shall prepare a final report on each audit or investigation conducted under this section. The final report
must include:

(1) a summary of the activities performed by the office in conducting the audit or investigation;
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(2) a statement regarding whether the audit or investigation resulted in a finding of any wrongdoing; and

(3) a description of any findings of wrongdoing.

(k) A final report on an audit or investigation is subject to required disclosure under Chapter 552. All information and
materials compiled during the audit or investigation remain confidential and not subject to required disclosure in
accordance with Section 531.1021(g).

CREDIT(S)

Added by Acts 1997, 75th Leg., ch. 1153, § 1.06(a), eff. June 20, 1997. Amended by Acts 1999, 76th Leg., ch. 1289,
§ 3, eff. Sept. 1, 1999; Acts 2003, 78th Leg.. ch. 198, § 2.19(a), eff. Sept. 1, 2003; Acts 2005, 79th Leg., ch. 349, §
18(a), eff. Sept. 1,2005; Acts 2011, 82nd Leg., ch. 879 (S.B. 223), § 3.11, eff. Sept. 1,2011; Acts 2011, 82nd Leg., ch.
980 (H.B. 1720), § 3, eff. Sept. 1, 2011.

HISTORICAL AND STATUTORY NOTES

2012 Main Volume

An amendment to this section by Acts 2003, 78th Leg., ch. 257, § 9, did not take effect pursuant to Section 2.157 of
Acts 2003, 78th Leg., ch. 198, which provides:

“In the event of a conflict between a provision of this Act and another Act passed by the 78th Legislature, Regular
Session, 2003, that becomes law, this Act prevails and controls regardless of the relative dates of enactment.”

CROSS REFERENCES

Exemption from security freeze, see V.T.C.A., Bus. & Com. Code § 20.038.

LIBRARY REFERENCES
2012 Main Volume

States €~46.
Westlaw Topic No. 360.
C.J.S. States §§ 88, 158 to 161, 163 to 165, 195.

RESEARCH REFERENCES
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2012 Main Volume

Treatises and Practice Aids

Cochran, 28A Tex. Prac. Series Ch. 10 B, B Texas Regulation.

V.T.C. A, Government Code § 531.102, TX GOVT § 531.102

Current through the end of the 2011 Regular Session and First Called Session of the 82nd Legislature
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