
Cause No. __________________ 

 

RIGGS & RAY, P.C.,    §  IN THE DISTRICT COURT OF 

 Plaintiff,     § 

       § 

V.       §  TRAVIS COUNTY 

       § 

TEXAS HEALTH AND HUMAN   § 

SERVICES COMMISSION,     § 

 Defendant.     §  ______ JUDICIAL DISTRICT 

 

ORIGINAL PETITION  

 

TO THE HONORABLE JUDGE OF SAID COURT: 

 

 NOW COMES RIGGS & RAY, P.C., Plaintiff, and files this Original Petition and would 

respectfully show the court as follows: 

Nature of the Case 

1. Plaintiff Riggs & Ray, P.C. (“Riggs & Ray”) seeks mandamus relief under the Texas 

Public Information Act (“PIA”) to compel the Texas Health and Human Services Commission 

(“HHSC”) to release copies of letters HHSC sent to Medicaid providers when those providers 

where either placed on payment hold or notified of an intent to recoup Medicaid funds. 

Discovery in this case should be under Level 1.  

Parties 

 

2.1. Plaintiff, Riggs & Ray, P.C., is a law firm doing business in Travis County.  They may be 

served in this case at 506 West 14
th

 Street, Suite A, Austin, Texas, 78701.   

2.2. Defendant Texas Health and Human Services Commission (“HHSC”) is a "governmental 

body" within the meaning of the Public Information. HHSC can be served through its Executive 

Commissioner Chris Traylor, at 4900 North Lamar, Austin, Texas. 
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Venue 

3. Venue is proper in Travis County under Texas Government Code §552.321, and Civil 

Practice & Remedies Code §15.002(a)(1), because the events and omissions at issue occurred in 

Travis County and under §15.002(a)(3) because the HHSC’s central administrative office is 

located in Travis County. 

Jurisdiction 

4. Plaintiff is a “requestor” under section 552.321 of the PIA; the PIA expressly waives 

sovereign immunity as to this type of lawsuit and confers jurisdiction on this Court to provide 

mandamus relief to stop, prevent, or reverse violations or threatened violations of the PIA. TEX. 

GOV’T CODE ANN. §552.321. Section 552.323 of the PIA expressly waives immunity as to 

attorneys fees in such cases. Plaintiff need not wait for a decision from the Office of the Attorney 

General, or the agency’s request for such a decision, before seeking relief from the court. 

Kallinen v. City of Houston, 462 S.W.3d 25, 28 (Tex. 2015), reh'g denied (June 26, 2015). There 

is no "exhaustion of remedies" requirement.  Id.  

Facts 

5. The Texas State Board of Dental Examiners will be undergoing a Sunset Commission 

review over the next year, and the results of that review will be part of the Texas Legislature’s 

debate in the year 2017 legislative session. In September 2015, the Dental Board issued its initial 

self-evaluation report to the Sunset Commission. The topic of dental Medicaid fraud has been a 

hot news topic in the last two years; the Dental Board’s report speculated that corporations—who 

are prevented from practicing dentistry in Texas—were crafting business structures that 

ultimately allowed the corporations to exhibit undue influence on Medicaid dentists. 

https://www.sunset.texas.gov/public/uploads/files/reports/Dental%20Examiners%20Self-

https://www.sunset.texas.gov/public/uploads/files/reports/Dental%20Examiners%20Self-Evaluation%20Report.pdf
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Evaluation%20Report.pdf at page 115. The Dental Board’s report claimed “the spread of 

Medicaid fraud in Texas and the growth of dental business models that appear to focus on 

monetary gain rather than patient care,” may have its roots in corporate, not dentist, priorities. Id.  

6.  In an attempt to examine the Dental Board’s hypothesis, Plaintiff made a PIA request to 

the HHSC. The HHSC and its fraud control arm (known as the Office of Inspector General), 

conduct audits of Medicaid providers. If HHSC believes that a Medicaid provider has been 

overpaid, the HHSC will pursue recoupment of Medicaid funds paid to a provider. If HHSC 

believes that a Medicaid provider has committed fraud, the HHSC is required to place the 

provider on “payment hold.” A payment hold temporarily freezes future Medicaid payments to a 

provider, despite the provider’s ongoing participation in the Medicaid program. Whether HHSC 

takes official action by issuing a “notice of overpayment” letter or a “payment hold” letter, those 

letters represent the HHSC’s official notice to the Medicaid provider being audited. 

Administrative appeal rights and deadlines are set out in the letters to give providers notice of 

their options. Copies of such letters are attached as Exhibit A. 

7.  The PIA request at issue in this case is attached as Exhibit B, but it reads: 

 

8. When the HHSC responded to the Plaintiff’s PIA request, it provided the names of 20 

Medicaid providers. See Exhibit C. The HHSC sought an Attorney General opinion regarding 

the release of the identities of any additional providers. HHSC refused to disclose the names of 

https://www.sunset.texas.gov/public/uploads/files/reports/Dental%20Examiners%20Self-Evaluation%20Report.pdf
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any other providers, claiming that the information was confidential by law under Section 

531.1012(g). 

Argument 

9. Plaintiff seeks the names and addresses of the dental Medicaid providers that have been 

issued a “payment hold” or “notice of overpayment” letter since 2010. There is nothing special 

about the letters. The letters are garden-variety public records because they were sent to notify 

the providers of the HHSC’s findings and to inform the providers of their appeal rights. The 

letters are in the public domain because they were mailed to the providers themselves. There is 

nothing that would prevent the letters from being widely distributed by the providers; that is, the 

letters do not contain any HIPAA protected health information or confidential information. 

10. Plaintiff already possesses at least 12 examples of the letters that HHSC is refusing to 

release. These letters (see examples in Exhibit A) are not reflected in the list of the HHSC 

providers that were released in response to the request (see Exhibit C). That means the HHSC 

refuses to disclose the identity of many providers even though the HHSC has given notice of 

overpayment or payment hold to those providers. The identity of providers against whom the 

HHSC has taken administrative action—and memorialized that administration action through a 

formal letter outlining the providers’ appeal rights—is a public record and is not excepted from 

disclosure. The fact that the Plaintiff has many letters that are not reflected on the HHSC’s PIA 

response is prima facie proof that such information is already in the public domain. The State 

cannot make something confidential when it has been previously released to the public. 

Legal Framework 

11. All information created, collected, assembled, or maintained by governmental bodies is 

public unless the information falls within one or more of the PIA’s specific exceptions from 
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disclosure.  TEX. GOV'T CODE ANN. §§ 552.006, 552.021; Industrial Found. of the South v. 

Texas Indus. Accident Bd., 540 S.W.2d 668, 674-75 (Tex. 1976), cert. denied, 430 U.S. 931 

(1977). Further, the PIA states that it “shall be liberally construed in favor of granting a request 

for information.”  TEX. GOV'T CODE ANN. § 552.001(b).  

12. Under § 552.321 of the PIA, the person who requests records may file suit (1) to compel 

a governmental body to request an open records decision, (2) to compel disclosure of public 

information, or (3) to compel disclosure of information the Attorney General has determined to 

be a public record. TEX. GOV'T CODE ANN. § 552.321.  A requestor may bring suit to compel 

the release of public information regardless of whether the governmental body has sought or 

intends to seek an opinion from the attorney general.  Kallinen v. City of Houston, 462 S.W.3d 

25, 28 (Tex. 2015), reh'g denied (June 26, 2015). 

13. Plaintiff seeks writs of mandamus and/or a declaration to require that the HHSC comply 

with the procedural requirements of the TPIA and to compel disclosure of the list of Medicaid 

dental and/or orthodontic providers as described in paragraph 7 in a timely manner. The 

requested information does not fall within any of the PIA’s exceptions to disclosure. 

Standard for Obtaining Relief 

14. In order to obtain a statutorily authorized injunction or writ of mandamus, it is not 

necessary to demonstrate the elements of a common law mandamus action. For example, in 

Thomas v. Cornyn, 71 S.W.3d 473 (Tex.App.- Austin 2002, no pet.), the Third Court of Appeals 

was faced with the issue of whether statutory mandamus relief is an available remedy to a 

requestor when the governing body has not complied with the PIA. The court specifically held 

that all the requestor had to show was noncompliance with the PIA to be entitled to the statutory 

mandamus relief called for by the PIA. Id. at 484. That holding confirmed that court’s prior 



Riggs & Ray Original Petition 

Page 6 

holding in Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408, 413 (Tex.App.-

Austin 1992, no writ). The Second Court of Appeals followed these cases and held the same. 

Simmons v. Kuzmich, 166 S.W.3d 342 (Tex.App.-Fort Worth 2005, no pet.). 

Attorneys Fees 

15. Pursuant to the express authority of § 552.323 of the PIA, Plaintiff seeks recovery of its 

costs of litigation and reasonable attorneys' fees.  These provisions waive immunity as to 

recovery of attorneys fees.  

Request for Disclosure 

16. Under Texas Rule of Civil Procedure 194, Plaintiff requests that Defendant disclose, 

within 50 days of the service of this request, the information or material described in Rule 194.2. 

Prayer 

 ACCORDINGLY, Plaintiff respectfully requests that, upon trial of this case, the Court 

order the Defendant comply with the procedural requirements of the Texas Public Information 

Act, in specific, by releasing promptly information as described in paragraph 7; order that 

Defendant pay Plaintiff’s reasonable attorneys fees and taxable costs of court; and grant to 

Plaintiff such other relief to which they show themselves to be entitled at law or in equity.  

 

      Respectfully submitted, 

 

 

      ______________________________ 

      Jason Ray 

      Bar No. 24000511 

      RIGGS & RAY, P.C. 

      506 West 14
th

 Street, Suite A 

      Austin, Texas 78701 

      (512) 457-9806 Telephone 

      (512) 457-9066 Facsimile 

      jray@r-alaw.com 
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