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CAUSE NO. D-1-GN-13-001557

HARLINGEN FAMILY DENTISTRY,
P C.’

Petitioner,
VSO
DR. KYLE JANEK, Executive
Commissioner of Texas Health and Human
Services Commission, and DOUG

WILSON, Inspector General, for the Office

of the Inspector General,

§

§

§

§

g | |

§ 353" JUDICIAL DISTRICT
§ .

§

§

g

§ TRAVIS COUNTY, TEXAS

Respondents.

PLEA TO THE JURISDICTION, GENERAL DENIAL, AND AFFIRMATIVE DEFENSE
DR. KYLE JANEK gllfm DOUG WILSON
COME NOW Dr. Kyle Janek (“Janek™), Executive Commlssxoner of the Texas Health and
I—Iuman Services Commission (“HHSC”) in his official and individual capacities, and DOUG
WILSON (“Wilson™), Inspector General for the Texas Health and Human Services Commission,
Office of Inspector General (*OIG™) in his official and individual capacities.

Janek and Wilson in their official capacities (together, “Respondents™) each file a PLEA TO

THE JURISDICTION based on sovereign immunity and failure of Petitioner Harlingen Family
Dentistry (“Petitioner” or “HIFD™) to exhaust its remedies under the Administrative Procedure Act

and a GENERAL DENIAL..

Janek and Wilsen in their individua) capacities each filc a GENERAL DENIAL and

AFFIRMATIVE DEFENSE OF OFFICIAL IMMUNITY.
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L
PLEA TO THE JURISDICTION

1. To the extent HFD seeks 2 writ of mandamus ordering Respondents to do anything
inconsistent with the Final Order, regardless how HFD characterizes its suit, HFD is in fact
challenging the Final Order without having complied with the jirisdictional prerequisites iﬁ the
Administrative Procedure Act (“APA”), namely the requirement to file a propér Motion for
Rehearing and the requirement that suit seeking judicial review of an agency decision be filed within
30 days after the decision becomes final,

Background

2. In response to an analysis by OIG staff of Medicaid reimbursement claims filed by
HFD, OIG gave notice to HFD by letters dated September 30, 2011 and October 6, 2011 that a 40%
payment hold would be imposed on HFD’s Medicaid reimbursement relating to orthodontic services.

3. By letter dated October 7, 2011, HFD fequested a hearing concerning the 40%
payment hold, as provided by 1 T.A.C. § 371.1 703(b) (repea}ed effective October 14, 2012).
Case No. 529-12-3180 was docketed at the State Office of Administrative Hearings, and a two-day
hearing was held in April 2012.

4, A final administrative order adopted by the Executive Commmissioner of HHSC was
issued October 10, 2012 and became final on February 7, 2013. (“Final Order™). See Exhibit A,
the Final OrdEI.' (attached to Harlingen Family Denti stry Petition for Writ of Mandamus (“Petition™)
as Exhibit 3).

3. In responsc to a letter dated October 12,2012 from HFD’s lawyer requesting that the

retained funds be “returned to [HFD] immediately,” (See Exhibit B, HFD letter, attached to Petition
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as Exhibit 6, pp. 1-2)) counsel for OIG responded by email that the October 10, 2012 order was not
final and “more specifically does not order nor does it require any return of the funds presently on
hold.” (See Exhibit C, QIG email, attached to Pctition as Exhibit 6, pp. 4-5).

6. After a Motion for Rehearing filed by HHSC was denied January 7, 2013 (See
E;ﬁ:hibit D, the January .7, 2013 order, attached to Petition as Exhibit 4), the October 10, 2012 order
became final on February 7, 2013. The Final Order sustained in pért and reversed in part the
payment hold imposed by OIG on HFD. Specifically, the Final Order reduced the payment hold,
originally 40% of HFD’s total Medicaid reimbursement, to 4% of HFD’s total Medicaid
reimbursement.

7. Asof Janugry 7,2013, pursuant to the Final Order, the payment hold imposed by OIG
on HFD’s Medicaid payments is 4%.

8. HFD did not file a Motion for Rehearing in the administrative proceeding.

9. HFD did not seek judicial review of the Final Order before February 7, 2013,

A: Petitioner Failed to Exhaust Administrative Remedics,

10.  HFD asks the Court to issue a writ of mandamus or, in the alternative, an injunction
ordering Janek and Wilson, in both their official capacities and their individual capacities, to abidc
by the. Final Order.! Respondents are cdmplyin-g with the Final Order as written, not as HFD wighes
it were written,

11, This lawsuit, :ﬁied May 8, 2013, challenges the Final Order but does not say so. HFD
asks this Court to compel] nction by Respondents that conflicts with the Final Order; HFD sues

Respondents for complying with the Final Order. HFD’s Petition does not mention TEX. Gov’r

' Petition, p. 13, 1 31.
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CODE § 2001.176(a), which authorizes a sujt seek ing judicial review of final administrative decisions
in contested cases. One reason HFD does not openly challenge the Final Order might be that HFD
failed to e'xhaust its remedies under the APA. These failures are jurisdictional.”

12, Unless otherwise provided, the APA/s contested case and judicial review procedures
apply to agency proceedings. A timely motion for rehearing is a prerequisite to an appea] in a
contested case. TEx. Gov'T CODE § 2001 .145(a).

13. In suits against governmental entities, a timely filed petition for judicial review is a
statutory prercquisite to suit, so that failure to comply déprivcs the district court of jurisdiction to
review the agency decision. TEX. Gov*T CODE § 2001.176(=).

14. Section 311.034 of the Code Construction Act provides that “[s]tatutory prerequisites
to a suit ... are jurisdictional requirement‘s in all suits against a governmental entity.” TEX. GOV'T
CODE  § 311.034 (Waiver of Sovereign Immunity).

15. Tothe extent HFD secks a writ of mandamus ordering Respondents to comply with
the Fina) Order, there is no dispute. Respondents have complied with the Final Order and intend to

do 50 as long as it is in effect.

B._Retrospective Monetary Relief Barred.

16.  Despite an apparent attempt to avoid the well-established sovereign immunity of the

state from suits for money,® HFD’s suit seeks money from the state, Retrospective maonetary claims
are barred by sovereign immunity, even to recover money unlawfully withheld aftet the court finds

defendant officials have acted in violation of a law:

? Marble Falls Indep. Sch. Dist, v. Scott, 275 8.W.3d 558, 563 ( Tex.App.-Austin 2008, pet. denied).

* See Tex. Nat. Res. Conserv, Comm'n v. IT-Davy, 74 $,W.3d 849, 856 (Tex. 2002) ("“IT-Davy, ).

PLEA, GENERAL, DENIAL, AFFIRMATIVE DEFENSE OF JANEK AND WILSON PAGE 4
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We recently held that retired firefighters could not pursue a declaratory
judgment action against the City to recover amounts allegedly previously
withheld from lump-~sum termination payments in violation of the Local
Government Code. Ciry of Houston v. Williams, 216 S.W.3d 827, 828 (Tex.
2007). . . . Williams stands for the proposition, then, that retrospective
monctary claims are generally barred by immunity *

17.  The retroactive monetary relief sought by HFD is expressly foreclosed by the
treatment given by Supreme Court of Texas in Heinrich, to 2, 1931 case (“Epperson™)’ that allowed
retroactive monetary relicfbased on a finding that the defendant tax collectorhad no discretion under
the governing law to deny payment on Epperson's contract. The Epperson court noted that the suit
was "simply an action to compel an officer, as agent of the state, to pay over funds to a party who
claims to be lawfully entitled thereto," and held that, “if successful, Epperson would be entitled to
“the sum of $93,000 which belonged to him as his commission for services rendered.” The

Heinrich court stated, “In that respect, Epperson conflicts with Williams,” and

Thus, while the ultra vires rule remains the Jaw, see Federal Sign,
951 5.W.2d at 404, Epperson's retrospective remedy does not.”*

18.  HEFD’s claim for money would at best be treated like Epperson’s claim, as quoted in

Heirrich:

* City of El Paso v. Heinrich, 284 S.W.3d 366, 374 (Tex. 2009) (Heinrich™).
¥ State v. Epperson, 42 S.W.2d 228, 23] (Tex. 1931),

“ Epperson, 42 S.W. 2d at 231,

" Epperson, 42 S.W.2d at 229.

* Heinrich, 284 S.W.3d at 376,
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If he withholds the payment of such funds when a person is lawfully entitled
to receive same, he has failed to discharge a duty imposed upon him by Jaw
and his act is a wrongful one.?

19. However, after Feinrich, Epperson’s retrospective remedy would be barred, and
proving ultra vires conduct on the part of Respondents would not entitle HFD to the retrospective
remedy it seeks in this lawsuit.

20.  The Austin Court of Appeals held, in Texas Health and Fruman Services Comum'n .
£l Paso County Hosp. Dist."™ (“El Paso™) that even though HHSC was found to have used an invalid
method for determining how much to pay hospitals for providing Medicaid services, after HHSC
stopped using that invalid method, the court could not enforce 2, right the plaintiff hospitals may have
had to payment, acerning before the effective date of the order declaring the method invalid, for
fiscal years 2002 through 2007:

The Hospitals . . , suggest the supreme court’s invalidation of the [method]
independently implies the existence of a remedy with respect to
reimbursement rates and payments in FY 2002 through 2007.. .. Inits
seminal Heinrich decision . .. the Texas Supreme Court clarified that whilc
astatutory payment obligation of the government may be enforceable through
prospective dec]aratory or injunctive relief, “as measured from the date of the
injunction,” see Heinrich, 284 S.W.3d at 371 =72, 376, sovereign or
governmental immunity generally bars such relief to the extent it establishes
or enforces retrospectively a right to payment accruing prior to that time."

21. The Supreme Court of Texas recently affirmed the &/ Paso decision,'? finding that

HHSC’s interpretation of its own rules regarding implementation of a new method was entitled to

* Heinrich, 284 §.7,34 at 371, quﬁting Epperson, 42 S.W. 2d at 231.

"' Tex, Health & Hum, Servs. Comm's v. El Paso Crty Hosp. Dist., 351 S.W.3d 460 (Tex.App.--
Austin 2011, affirmed May 17, 2013),

" El Paso, 351 S.W.3d at 486,

2 Bl Paso Crnty Hosp. Dist. v. Tex, Health & Hun, Servs, Comm 7, No. 11-0830 (May 17, 2013).
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deference' because it was neither plainly erroncous or inconsistent with the ordinary meaning of the

words and phrases used, and that:

We agree that our prior opinion and judgment did not create a remedy for the
hospitals’ past reimbursement claims."

Sovereign immunity bars HFD’s claims for money retained in the past,
- C._Attempt to Control State Action.

22.  HFD alleges that by not releasin g funds held under a payment hold imposed by OIG,
Respondents refuse to perform non-discretionary duties imposed by Texas Human Resources Code
Scetion 32.0291(c) (“Scction 32.0291(c)™)'® and the Final Order. ¢

23.  While suits to require state officials to comply with statutory or constitutional
provisions m;e not prohibited by sovereign immunity, even if a declaration to that effoct compels the
payment of money, to fall within this witra vires exception, a suit must not complain of 2 government
officer's exercise of discretion, but rather must allege, and ultimately prove, that the officer acted

without legal authority or failed to perform a purely ministerial act,'?

* Id.*16, citing E! Paso and Public Util, Comm'n v, Gulf States Utilities Co., 809 $.W.2d 201,207
(Tex. 1991) (“Gulf States Utiliries™).

" Tdx16.
'* Petition, p. 7, 17 16-17.
' Petition, pp. 7-10, 7 18-21.

" Heinrich, 284 S.W 3d at 372,
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24.  Sovereignimmunity protects the state against suits seeking to “contro} state action,”"*
A suit 5gainst a state official lawfully exercising his governmental functions is considered a suit
against the state and is barred by sovereign immunity absent legislative consent. '

25.  Totheextent I—IFb alleges uitra vires conduct on the part of Respondents as grounds
for a writ of mandamus, HFD is actual ly complaining about how Respondents interpret the Final
Order, which involves an exercise of discretion. The fact that HFD seeks four different forms of
alternative relief, and three different monetary amounts, hegates its position that the Final Order
imposes on Respondents a ministerial, non-discretionary duty to perform any of them.

26.  With respect to any party having rights or duties undér Section 32.0291(c) that are
differcnt from rights or dutics undcx" the Final Order, it is important to keep in mind that both sides
filed exceptions to the Proposal for Decision (“PFD™). Respondents filed a Motion for Rehearing
based in part on an argument sbout the scope of the SOAH Administrative Law Judge’s authority
under Seotion 32.0291(c).® The HEISC Administrative Law Judge (“ALT™) found that the most
logical interpretation of Section 32.0291(c) is that, “a SOAH ALY can determine whether the OIG
should lift a payment hold, in whole or in part, in an expedited administrative hearing.” If HFD
thought the SOAH ALJ was improperly interpreting or applying applicable law, including Section
32.0291(c), HFD could have filed 2 Motion for Rehearing and appéaled the Final Order under
Section 2001.176(a) of the APA., Since it did not, HFD cannot now argue that Section 32.0291(¢)

imposes any requirement apart from, in addition to, or inconsistent with the Final Order.

* IT-Davy, 74 S.W.3d at 855-856.
P MeLane Co. v, Strayhorn, 148 S.W.3d 644, 649 (Tex.App.-Austin 2004, pet. denied).
™ Petition, Exhibit 4, p, 2.
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27.  HFD has not pled facts that if truc would show Respondents have abused their
discretion or failed to perform ministerial dutics and has thercfore not invoked the Court’s
Jurisdiction to consider its claims against: Respondents in their official capacities.
D._Constitutional Claims.

28.  HFD alleges that by exceeding their statutory authority Respondents are violating
HFD’srights under Article I, Sections 13 (dve process), 17 (taking of property), and 19 (due process)
of the Texas Constitution.?

29. HFD a'sserts that this Court has jurisdiction under article III, section 8 of the Texas
Constitution® to determine whether state officials are exceeding their statutory authority and thereby
violating statutory and constitutional rights. HFD clajms that it “has a property interest in funds
wrongfully withheld for services actually rendered, and in the proper execution of the HHSC Final

Order.”

ArticleT, § 19,

30.  Article], Section 19 of the Texas Constitution® is not an independent basis for this
Court’s jurisdiction. To establish jurisdictimn using thié. constitutional provision, MFD must show
a profected property right and allege facts that, if true, would show wultra vires conduct on the part
of Respondents, depriving HFD of its due process rights. The facts pled by HFD show only that

Respondents interpret the Final Order and Section 32.0291(¢) in a way HFD disagrees with. The

' Petition, p. 2, 1 5.

* This is probably a typo. Article V addresses the Judicial Department. Article [l addresses the
Legislative Department. Section 8 of Article 1] addresses elections in each house of the legislature,

¥ Petition, p. 2, 7 5.

M “No citizen of this State shall be deprived of life, liberty, property, priviloges or immunitics, or
in any manner disfranchised, except by the due course of the law of the land.”

PLEA, GENERAL DENIAL, AFFIRMATIVE DEFENSE OF JANEK AND WiLsoN PAGE 9
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issue for the Court, in this Plea to the Jurisdiction, is whether these jnterpretations are plainly
erroneous or inconsistent with the ordinary meaning of the words and phrases used,

31.  Thestandard for whether a court should defer to an agency’s interpretation of its own
rules was set out by the Supreme Court of Texas in 1991:

The Commission's interpretation of its own regulations is entitled to
deference by the courts, [Citations omitted].  Our review is limited to
determining whether the administrative interpretation “js plainly erroneous
or inconsistent with the regulation.” [Citations omitted]. However, if the
Commission has failed to follow the clcar, unambiguous language of its own
regulation, we must reversc jits action as arbitrary and capricious. [Citations
omitted],
Gulf States Utilities, 309 8.W.2d at 207.

32, Unlcss the court finds that Respondents interpret the Final Order and Scction
32.0291(c) in a way that is unreasonable under the standard set out in Gulf States Utilities, then HFD
has not pled an uitra vires case and has not established this Court’s jurisdiction over Respondents
with respect to any constitutional provisions.

33, TheFifth Circuit held, in Personal Care Products, Inc. v, Hawlkins® that a provider
does not have a property right in Medicaid reimbursements. ("Nothing in Texas or federal law
extends a property right in Medicaid reimbursements to a provider that is the subject of a frand
investigation.”) The court also noted that under Texas rules a payment hold could be imposed for
other violations, including inadvertent filing mistakes.2S

34.  In that case the question was whether the provider has a due process-protected

property right in its Medicaid reimbursements, including those withheld pending a fraud

investigation. Noting that property intetests are not created by the Constitution, the court stated that

* Personal Care Products, Inc. v. Hawkins, 635 F3d 15 5,159(5" Cir. 2011, cert, denied, 132 8.Ct.
1311 (2011).

* Jd. 635 F.3d at 157, note 6.
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“they arc created and their dimensions are defined by existing rules ot understandings that stem from
an independent source such as state law — rules or understandings that seeure certain benefits and
that support claims of entitlement to those benefits.”?’

35, With language pertinent to this case, the court said the following;

However, Texas regulations plainly permit current reimbursements to be
withheld pending investigation on prior payments. . , , Federal Jaw does not
prohibit these payment holds and state law explicitly allows them. The
statutory scheme does not give PCP a property interest in its presenmt
reimbursement claims while past claims are under investi gation for fraud. ..,

36.  Evenif MFD is not under investigation for Medicaid fraud, the process that is due is
found in the Texas statutes and rules. HFD had a hearing that resulted in a Final Order that did not
order Respondentsto pay any retained mongy to HFD. By not appealing the Final Order, HFD opted
to limit the process to which it was due. HFD’s suit complains that Respondents have not paid
retained payments, but HFD has shown no property interest in those payments. HFD has shown only
that Respondents interpret the requirements of the Final Order differently from how HFD does - not

an abuse of discretion or a failure to perform a purely ministerial act, and not a valid due process

_ claim,®®

Article I, § 17.

37.  Sovereign immunity does not prevent a suit under the “taking” clause of the Texas

Constiwation:

No person's property shall be taken, damaged, or destroyed for or applied to
public use without adequate compensation being made, unless by the consent
of such person, and only if the taking, damage, or destruction is for [public
use].

#? Personal Care Products, Inc, v, Hawkins, 635 F 3d at 158, citing Bd, Of Regents of State Colleges
v. Roth, 92 S.Ct. 2701 (1972) and Yorktown Med. Lab. v, Perales, 948 ¥.2d 84, 89 (2d Cir. 1991) (“Property
intorests in Medicaid payment . . . must detive from federal or state law.”)

* See Heinrich, 284 S.W.3d at 372,

PLEA, GENERAL, DENIAL, AFFIRMATIVE DEFENSE OF JANEK AND WiLsON PAGE 11
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38.  In the absence of an allcgation that the state intentionally performed acts which
resulted in a "taking" of property for public use, in the context of a breach of contract action,
soveteign immunity bars a suit brought against the state for alleged unconstitutional takings.®

39.. Whenever the government acts within a color of right to také or withhold property
ina contractual situation, the government cannot be said.to have effected a taking because there was
no intent to take, only an intent to act within the scope of the contract. Even if the government were
to withhold property or payment it believed to be due the other party, the government would still be
acting within the color of right to the extent it had a good faith belief that its actions were justified
due to disagreements over payment due or petformance under the contract,*®

40. Excépt for the Final Order, the only possible basis of any obligation on the patt of
Respondents to pay HFD is a contract, under which HFD billed Medicaid.*'

41.  Even if Respondents are liable to Respondents under the contract; soverei gn
immunity bars HFD's suit for breach of the contract.’? Artful pleading does not change the nature
of the suit. Under Green, Respondents have acted under color of the scope of the contract, not with
an intept to take HFD’s property for public use without compensation, and sovereign immunity is
not waived for the Court to consider HFD’s claims under Article I, Section 17 of the Texas

Constitution.

* See Green Intl, Inc. v. Stote of Texas, 877 S.W.2d 428, 434-36 (Tex.App.-Austin 1994, writ
dism'd by agr.) (“Green™),

* Green, 877 S.W.2d at 434.
! HFD is Provider No. 0096471. Sec Petition, p. 3, 1 9.

* Federal Sign v. Texas Southers Universily, 951 $.W.2d 401, 408 (Tex, 1997) (“Federal Sign”)
(“[A] private citizen must have legislative consent to sue the State on a breach of contract claim,”)

PLEA, GENERAL DENIAL, AFFIRMATIVE DEFENSE OF JANEK AND WiLsON PAGE 12
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Article 1, § 13,

42, Article 1, Section 13 of the Texas Constitution provides the following:
Excessive bail shall not be required, nor excessive fines imposed, nor cruel
or unusual punishment inflicted. A}l courts shall be open, and every person
fot an injury done him, in his lands, goods, person or reputation, shall have
remedy by due course of law,

43. No bail or fine has been imposed on.HFD. The prohibition against cruel or vnusua]
puni’shment applies in criminal proceedings. Art. 1.09 ofthe Code of Criminal Procedures provides
that “Excessive bail shall not be tequired, nor excessive fines imposed, nor cruel or unusual.
punishment inflicted.” The Code of Criminal Procedurc applies to criminal proceedings.”

44. The Open Courts provision of Section 13 "applies ouly to statutory restrictions of a
cognizable cominon law cause of action."* HFD has cited no statutory restriction of a cognizable
commbon law cause of action in support of an Open Courts claim.

45. " HFD has not pled any facts which, if true, would establish this Court’s Jjurisdiction
ta consider MFD’s claims under any part of Article I, Sections 13, 17 or 19 of the Texas Constitution.
Iv.

ARGUMENT

46.  The issue for the Court is whether Respondents’ interpretation of the Final Order is

erroneous under the standard set out in Gulf States Ulilities, 809 S.W.2d at 207.3° If not, there is no

ulira vires conduct, no abuse of discretion, no failure to perform a ministerial duty, no ground for

awritofmandamus or injunction, and nojurisdiction to consider HFD's claims against Respondents.

M Tx. CRIM. PRO. art, 1.02

"M Peelerv, Hughes & Luce, 909 S.W.2d 494, 499 (Tex. 1995); Moreno v, Sterling Drug, Fc., 787
S.W.2d 348, 355-356 (Tex. 1990),

* Gulf States Utilities, 809 $.W .24 at 207.

PLEA, GENERAL DENIAL, AFFIRMATIVE DEFENSE OF JANEK AND WILSON PAGE 13
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A. HFED Sceks Back-Door Judicial Revicw of the Final Order.

47.  Although HFD does not openly challenge the Final Order, HFD has sued Respondents
for complying with it,

48.  The Final Order calls for a payment hold of 4 percent of HFD’s total Medicaid
reimbursement. The first remedy HFD seeks is a writ of mandamus stating that OIG “has a
ministerial duty to discontinue a payment hold against HFD pursuant to Human Resources Code
§ 32.0291(c).”

49.  Atheory supporting this remedy, in contravention of the Final Order, could have been
presented in the Exceptions to the Proposal for Decision filed by HFD August 31, 2012. It was not.
Such a theory could have been presented in a motion for rehearing. It was not. (Respondents filed:
a motion for rehearing but MFD did not.) Such a theory could have been presented in a challenge
to the Final Order under Section 2001.1 76(a) of the APA. It was not.

50.  The Final Order became final when Respondents® Motion for Rebearing was denied
on January 7, 2013. HFD’s theory about how the 4 percent hold is prohibited by Section 32.0291(c)
could have been presented to a Travis County district court for 30 days after the order became final.
It was not.

51. HFD’s challenges to the Final Order are not only waived; this failure to exhaust
administrative remedies is jurisdictional with respect to the relief HFD actually seeks, without regard
to how HFD labels its claim. (“A court must look to the substance of the plaintiffs pleadings o
characterize the nature of his grievance, not its nomenclature.” Galveston, H. & S.A. Ry. Co. v.

Roemer, 20 S.W. 843, 844 (Tex. 1892)). In determining whether sovereign immunity has been

* Petition, p. 12, ] 28.
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waived, the Court must look beyond a plaintiff's characterization of jtg claims and analyzg the real
substance of a plaintiff's cause of action 37

52. TheFina) Orderis binding on HFD and Respondents, and that js notindispute. Both
sides filed exceptions to the Proposal for Decision (“PFD™), but the Administrative Law Judge
("ALJ”) rejected both parties’ requests (o change the PFD, (“After reviewing these eXceptions, 1
have concluded that the PFD requires no amendment.”) HFD could have sought a rehearing but did
not. HFD could have appealed the Final Order, but did not. HFD now seeks the Court’s assistance
to compel Respondents® compliance with an order that Wwas not issued, and to force an tnterpretation
of the Final Order that was rejected by the ALJ.

53.  Exhibit B, attached to this Plea, is a trye copy of a letter written by counscl for HFD
(“Canales™) .to counsel for Respondents on Octaber 12, 2012, two days afiter jssuance of the Final
Order dated October 10,2012.% In thisg letter, Canales quotes from the Final Order but then adds
his view that the hearing was about “whether or not HHSC-0IG was entitled to continue {0 retain
the Petifioner’s monies based on én alleged credible allegation of fraud.” In fact, the hearing was

“regarding the hold,” as stated in TEX. HUM. RES. CODE §32.0291(¢) and in TEX. Gov'T Copg
§ 531.102(g)(3). IFHFD thought the Fina] Ordey mis-applied the Ia\;v by not calling for a retum of
money held, HFD could have sought a rehearing and, after denial, appealed the Final Order. Instead,
HFD opted to not exhaust its administrative remedies and skipped straight to this mandamus Suit,

54. By email the same day, counsel for HHSC-01G (“Medlock™) responded to Canales,

reminding him that “the order in this case is not yet final,” and that HFD could seek rehear; ng. Lest

" Dallas Area Rapid Tramsit v, Whitley, 104 S.W 3d 540, 543 (Tex. 2003).

" Attached as Exhibit 6 to Petition.
PAGE 15
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HFD suffer any doubt about how Respondents inter_pfeted the Final Order, Medlock stated expressly
that unless the Final Order were to be changed,
all money currently on hold will continne to remain on hold until the
ultimate resolution of the matier, either through a settlement agreement
between the parties or after the issuance of a final order after a hearing
on the merits has been conducted,
See Exhibit C attached to this Plea, 2 true copy of this email from John Medlock to Tony Canales.®

55, Asof October 12,2012, HFD was aware that HHSC and OIG interpreted the Final
Order as applying only prospectively and as authorizing a 4% payment hold rather than a
discontinuation of any payment hold. The next-to-last sentence in Medlock’s email to Canales says
it clearly:

The language in the order only speaks to a reduction of the current hold in
place, and more specifically does not order nor does it require any return of
the funds presently on hold.

56.  Although HFD purportedly seeks to compe!l Respondents to abide by the Final
Order,® HFD ignores the actual Final Order and seeks to compel Respondents to abide by something
else — HFD’s unilatetal post-judgment interpretation of the Final Order. HFD did not file a Motion
for Rehearing and has therefore waived its right to challenge the FFinal Order.*' HFD can’t have it
both ways - either it seeks to cnforce and abide by the Final Order, which Respondents agree is

' broper, or undet the guise of seeking to enforce it HFD actually challenges the Final Order - by

seeking a mandamus order against Respondents to com pel relief inconsistent with the Final Order.

™ Attached as part of Exhibit 6 to Petition,
" Petition, p. 13, 31,

" Undcr the APA, a timely motion for rehearing is a pre-requisite to appeal an ageney's decision in
a contested case, TEX, GOV'T COPE § 2001. 145(a).

PLEA, GENERAL DENIAL, AFFIRMATIVE DPEFENSE OF JANEK AND WILSON PAGE 16
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B. Mandamus Relief.

57. A party is entitled to mandamus relief to compel a public official to perform a
ministerial act.” An act is ministerial when the Jaw clearly spells out the duty to be performed by
the official with sufficient certainty that nothing is left to the exercise of discretion.”” A writ of
mandamus will not issuc 1o compel a public official to perform an act which involves the exercise
of discretion™ but may issue 1o correet a clear abuse of discretion by a public official ¢

58 Ifthe basis of the writ is performance of a legal duty, mandamus, will not be granted
unless the-petition shows that the party seeking mandamus has a clear right to the performance of
the particular duty sought to be enforced. Mandamus may not be used to establish or enforce an
uncertajn or disputed claim.*” Ifthe petitioner’s i ght is doubtful, it must first be established in some
OﬂI“.lEJ' way than mandamus.”® Mandamus will not issue to compe] a public official to perform an
official act unless the Court finds that the petitioner’s right to have the act performed is clear."

59. HFD hasnot established any clear right such that Respondents have a mini sterial duty
under the Final Order to pay HF]j some amount of money to be determined accordiﬁg to an

unspecified one of several alternative methods,

‘ 2 M.D. Anderson v. City of Seven Points, 806 S.W.2d 791, 793 (Tex. 1991) (“dnderson™), citing
Womack v. Berry, 291 $.W.2d 677, 682 (Tex. 1956) (“Womack™),

" Comnminilty Health Choice, Ine. v. Hawkins, 328 8,W.2d 10, 13, citing Anderson.
" Anderson, 806 S.W.2d at 793.

“ Womack, 291 5.W.2d at 682,

" Callahon v. Giles, 155 §.W.2d 793 (Tex. 1941),

7 City of Houston v. Albright, 666 S.W.2d 279, 281 (Tex.App.-Houston [14™ Dist.} 1984, writ ref d
nre), 677 S.W.2d 487 {Tex. 1984).

" See DePoyster v, Baker, 34 S.W. 106, 108 (Tex. 1896).

* Cobra Oil & Gas Corp. v. Sadler, 447 S.W 2d 887, 895 (Tex, 1969).

PLEA, GENERAL DENIAL, AFFIRMATIVE DEFENSE OF JANEK AND WILSON Pace 17
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60.  HHSC is responsible for, administering the Medicaid program. It is dirccted to
establish methods of administration and adopt necessary rules for the proper and efficient operation
of the program and, specifically to adminjster federal Medicaid funds.® When Respondents
interpreted the Final Order in light of HHSC rules and Medicaid statutes, they exercised their
diseretion, When they chose not to read into the Final Order a retroactive duty to pay HFD the
payments being retained, they cxetcised their discretion,

60l. When Respondents abide by the Final Order, HFD alleges Respondents have no
discration to do 0. Without quoting the actual order, HFD alleges that

[Tlhe terms of the final order. . . requirc that the OIG release the
over-assessment that has been wrongfully held by the OIG. The OIG has a
ministerial duty to do so, and its failure to abide by the result of the HHSC
final order justifies mandamus.

62. The terms of the Final Order speak for themselves. HFD quotes no language from
the Final Order that requires OIG to release money held prior to the effective date of the Final Ordet.
HFD presents only 2 paraphrase that “proves” HFD’s argument.

63.  Itisuseful to contrast the Final Order with the order at the center of a case cited by
HFD. At issue in Community Health Choice, Inc. v. Hawkins * ("CHC™) was a final decision
resulting from a SOAH proceeding under Chapter 2260 of the Govemment. Code, awarding CHC

$249,999 in jts breach of contract claim against HHSC. The HHSC Commissioner refused to pay,

and CHC filed 2 mandamus suit. The Austin Court of Appeals noted that a SOAH decision in

¥ TEX. HUM. RES. CODE §§ 22.001; 32.021(a), (c); TEX. GOV’T CODE §§ 531.0055(b)(1),
531.021(a).

" Community Health Choice, Ine. v. Harwkins, 328 $.W.3d 10 (Tex.App.-Austin 2010, pet, denied)
(“"CHC™), cited in Pctition, p. 11,925

PLEA, GENERAL DENIAL, AFFIRMATIVE DEFENSE OF JANEK AND WILEON PAGE 18
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Chapter 2260 cases “js fina] and may not be appealed,™? held that Section 2260.105 “creates a
mandatory payment obligation,” and found that “Section 2260.105's ;nemdatory language requires
payment of CHC’s claim and leaves nothing to the Commissioner’s discretion; ac'cording]y,
mandamus is proﬁer here.”

64, The Final Order in our case, by contrast says only that the action imposing a payment
hold on HFD will “BE SUSTAINED IN PART and BE REVERSED IN PART, and that the
payment hold against Petitioner BE REDUCED to . . . 4 percent of Petitioner’s total Medicajd
reimbursement,”

65.  The Final Order (final February 7, 2013) contains no order to pay. Effective
Tanuvary 7, 2013, pursvant to the Final Order, Respondents have held 4% of Petitioner's total
Medicaid reimbursement,

66.  Atissue is money r;etained and not paid, The sum Respondents have a supposedly
ministerial duty to pay, according to HFD’s alternative claims, is either all money held pursnant to
the September 2011 hold or some other amount — approximately one million dollars.®® The Final
Order not only contains no order to pay HFD, it contains none of the monetary amounts identified
in HFD’s Petition as being so clearly due that Respondents have a ministerial duty to pay

one/some/all of them,

% CHC,328$.W.3d at 12. (A decision may now be appcaled for abuse of discretion. TEX. Gov*T
CODE § 2260.104(e) 1), applicable to claims made after September 1, 2005.)

* HFD claims in the alternative (see Paragraphs 28-30, pages 12-13 in Petition):
$1.436,359.86 representing all money held:
$1.378.905.50 representing all money held above 4% dating back to September 2011;

$1.124.346.34 representing moncy held beyond §31 1,995.52, “which is the full amount that
the OIG has proven a prima facie claim to recover,”

PLEA, GENERAL DENIAL, AFFIRMATIVE DEFENSE OF JANEK AND WILSON PAGE 19
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§7. The fact that HFD seeks four versions of relief “in the alternative® shows that the
“ministerial” duty for which 'Respondents may allegedly exercise no discretion actually does call for
ii)terpx‘étati011 of the Final Otrder. Though HFD acknowledges that the Final Order must be
“considered alongside™ other law, HFD decms this consideration a “ministerial duty” and would
restrict the scope of Respondents’ consideration to “the statutory and Constitutional protections
| against unjustified takings.”" |
Tv.

GENERAL DENIAL OF DR, KYLE JANEK, EXECUTIVE COMMISSIONER

63.  Subjcet to the foregoing plea to the jutisdiction, Respondent Dr. Kyle Tanek,
Executive Commissioner ofthe Mealth and Human Services Commission, in his 6fficia) capacity and
his individual capacity, asserts a general denial, as authorized by Rule 92 of the Texas Rules of Civil
Procedure, to the alegations contained in Petitioner's petition and requests that Petitioner be required
to prove such allegations by a pfepondemnce of the credible evidence as required by law.

V.

GENERAL DENIAL QF INSPECTOR GENERAL, DOUG WILSON

69.  Subject to the foregoin g plea to the jurisdiction, Respondent Inspector General Doug
Wilson, in his official capacity and his individual capacity, asserts a general denial, as authorized by
Rule 92 of the Texas Rules of Civil Procedure, to the allegations contained in Petitioner's petition
and requests that Petitioner be required to prove such allegatjons by a preponderance of the credible

evidence as required by Jaw.

* Petition, p. 1 LY1s.

PLEA, GENERAL DENIAL, AFFIRMATIVE DEFENSE OF JANEK AND WiLson PAGE 20
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V1.

AFFIRMATIVE DEFENSE OF DR. KYLE JANEK, EXECUTIVE COMMISSIONER
OFFFICIAL IMMUNITY

70.  RespondentJanek in his individual capacity performs no governmental functions and
has no duties to HFD, ministeri al or otherwise. HFD has complained of no acts of Respondent Janek
done i his individual capacity. Only in his official capacity docs Respondent Janck have any duty
or authority with respect to Medicaid in genera) or HFD in particular, and mandamus relief would
be nonsensical against Respondent Janek in his individual capacity.

71, Respondent Janek asserts the affirmative defense of official immunity against
Petitioner’s claims against him in his individual capacity.

VIl

AFFIRMATIVE DEFENSE OF INSPECTOR GENERAL DOUG WILSON

OFFICIAL IMMUNITY

72.  Respondent Wilson in his individual capacity performs no governmental functions
and has no duties to HFD, ministerial or otherwise. HFD has complained of no acts of Respondent
Wilson done in his individual capacity. Only in his official capacity does Respondent Wilson have
any duty or authority with respéct to Medicaid in general or HFD in particular, and mandamus relief
would be nonsensical against Respondent Wilson in his individual capacity.

73.  Respondent Wilson asserts the affirmative defense of official immunity against
Petitioner’s claims against him in his individual capacity.

Respectlully submittéd,

GREG ABBOTT
Alttorney Geneyal

DANIEL T, HODGE
First Assistant Attorney General
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DAVID C. MATTAX
Deputy Attoriey General for Defense Litigation

ROBERT (’KEEFE
Division Chief
Financial Litigation, Tax, and Charitable Trusts Division

G o
NNHARTEEY /)
State Bar No, 09157560 :
Fitiancial Litigation, Tax, and CharitaBle Trusts Division
P.O. Box 12543

Auistify, Texas 787112548

Telephone: (512) 936-1313

Telecopier: (512) 4772348

T'hersby eertily that 4 tiue ¢apy of the foregoing Prea to "THE Jmfrgmmr@m_ﬁmmw,
DENTAL, AND AFFIRMATIVE DEFENSE ‘OF DR, KYLE JANEK AND DOuc WiILSoK was sent by fax s
eitiail fo gounsel for Petitioner or this 27" day of May, 20013 as show beloyw: :

Jason Ray

Riggs Meshire & Ray, P.C.
700 Lavaca Steeet, suite 920
Austin, Texas 78701

FAX: (512) 48%-9066
EMAIL: Jeayta Dr-alaw.com

/, . Z, Z .

Ann IIart,
Assistant Attorney
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" APPEALS DIVISION
TEXAS HEALTH AND HUMAN SERVICES COMMISSION
AUSTIN, TEXAS

HARLINGEN FAMILY DENTISTRY
PETITIONER

Vs.

TEXAS HEALTH ANU HUMAN SERVICES
COMMISSION OFFICE OF
INSPECTOR GENERAL,

RESPONDENT

SQAH DOCKET NO. 529-12-3180

G0 LM 1 U0 ¢ U 852 4 L 1on

) FIN, BER

On the 10 day of Ogtober 2012, the undersigned Administrative Law Judge, s
designee of the Executive Commissioner of the Texag Health and Human Sarvices
Commisston, findg that, after proper and timely nétice was given, the above-styled case was
heard by a State Offlce of Administrative Hearings Administrative Low Judgs, who made and
filad a proposal for deciston containing findings of fact and conclusioRs Sffaw. This proposal for
decision was properly served on all parties, who were given an opportuhity to e exceptions
and replies as part of the administrative record. Petitioner and Respondent filed Exceptions;

Petitioner filed a Repiy to Respondent's Exceptions

The Texas Health and Human Services Commission, after review ang due consideration of the
prdposal for decision, aftached as Exhibit A, the Exceptlons and Reply filed by the parties, and
the Exceptions Latier from the Administrative Law Judge, adopts the findings of fact and
concluslons of law of the Administrative Law Judge contained in the proposal for dacision and
incorporatés those lindings of fact and conclusions of jaw nte this Final Order as it such were
fully set out and separately stated in this Final Orter, '

IT IS, THEREFORE, ORDERED by the Texas Health and Human Services Commission that the
action imposing a payment hold on Petitioner BE SUSTAINED IN PART and 8E REVERSED
INPART, and that the payment hold against Petlitioner BEE REDUCED to g percent of

EXHIBIT

3

tabbles

EXHIBIT

A

24
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Petitioner's toiat Medicaid relmbursern

ant that is related to orthodonlics,
Petitioner's totat Medicaid reimburzerm

or 4 percent of
ent.

(=1
Enteredthis {0 — day of October 2012.

Executive Commissioner of the Taxas Heslth and
Human Services Compnigsion

By

Susan Nash Fekely, Administrative Law Judge
On behalf of the Executlve Commissioner

25
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Canales & Simanson, P.C.
Attorneys at Law
26071 Morgan Avenue
P.0, Box 5624
Corpus Christi, Texas 78465-5624

361.883.0601 'Tel'ephone
861.884,7023 fax

LA, "Toay” Canales

tonycanales@ranalasimonsom.com

October 12, 20 12

John R, Mediogk

fissaciete Counsel

HHSC-0ffte of Inspactor Generat
11101 Metric Blvd, - Buiiding {
P.0, Box 85200 - MC 1458,
Austin, Texas 787085200

Re:  Hariingen Family Bentistry: TPi{s} 00096471015
HHSC-016 Case No. P2011 FB9280633503

Dear Mr. Medlock:
As you know, I represent Harlingen Family Dentistry in the above-referenced tause,
! am in recefpt of Judge Bekety’s Final Order dated October 10, 2012 regarding the
payment hold hearing int the above-referenced cause. The subject of the payment hold

hearing was whether or not HHSC-0IG was entitled to continue to retaln Petitioner’s
monies based on an alleged credible allegation of fraud.

EXHIBIT

N

EXHIBIT

B
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'I:he Order requires "thae the payment holg Against Petitioner BE REDUCED 10 9
percent of Petitioner’s ¢oral Medicald refmbursement that fs related to orthodontics or 4
percent of Peritioner's vorg) Medicaid reimbursement "

Please be further advised that my client has autharized the undersigned tp take
legal action 2gainst HHSC-01G to recover said monies if necessary,

" IEyou should have any quéstions, please let me know,

Shncersly,

‘ . A. Canales
JAC/ ¢

¢ MaPacsimilo [312) 5236494
“Corrie Alvarado
Assoginte Coungel
HHSC-0¥fce of Inspector General
11103 Metric Blyd, - Building 1
'P.0. Box 85200 - MC 1358
Austin, Texas 78708-5200

27
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hitp:/fus.med.ammil. yahoo,.com/eorlaunch?. ronumSu ) qd19hheacn

Subjeot:  FW: Horlingan Damand Lettar

From: Tony CGanalen (TonyCannlog@annalesaimanzon.com)

1] tannl Com

lasPontolotsh an.gom; oxgarchBinal e RE

" Jimorrddz®oustiner.com; vinapardin@yahng com: HAC
Tas TanyCannlsnBoanala salmanson.cem: jvilati®anlnony

Dot Friday, Detobar 12, 2012 12:08 PM

Response by HMHSC as to Payment hold.

f s lmam e B e Y A L L Ty U,

Fam! Madlock, John (HHSC) [malltolJotn.Madiockéhise stats tas]
Sent; Friday, Octeber 12, 2012 11:59 Am

Toi Tany Condles

Ce: oxgarcla@aol.com .

Subject: RE: Harlingen DamandLetter .

Tony, .
1

L { receipt of both yovr enail und fax demand dottor. Pursuant to Tox. Gov't Code § 2001.144 and 1 Tex. Admin, Code § 357.498, all
partios ace entiled to file, within 20 days alter the final order jy prosumed tucgived, post judgment mations in the form of metions for
rehenring. Thevefore, pev the above sited statute and Tule, the opdet in this case s aol yat finnl, Furthersmors, in the event that either by
riling or otherwise, tha final order is not changed, any and all money currenty on hold will confinue to ramain on hold nntil the ultimate
reseiution of the matter eithet through & settlement agreement betwvaen the parties of aftor the issuance of' final ordler affer a hegring on
the merits huy heen conducted. The langzage i the oder only speaks to o feduction of tie current hold in place, and more specifisully
does not order nor dees it rmguive any returs of the fundspreszntly on ok, Ifyou have any ather questions, feel free fo fot me know.,

! /1372012 4:47 PM
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Tringt hcro://m.mgd.umil.y:dm.cuaneullnmch?.mud-sxlq4!9|mc:wo

Thanhy,

John Medlock
Assatiate Cownsel
MUISC-010

- [ L e s e e ey

From: Tony Canalas {mnllko _;];qnygm[’eg@mxgsg[mg E) R
Seht: Btidsy, Octaber 12, 30132 10:05 AM . m
To: Madlock, John (HH5C) !
<a: gxaarcla@an).cotm , :
Subject: Harlingan Demeng Lattey
N A)

Mr, Medlock:
Attach to this emafl that ] gm .séwing You via cmail and by fax today, Plaass advise ag 1o the intents ; i
the setim of the "payment hold™, ' by *Vist 83 16 the intentians of HESC regarding our demand fop

Thanks,.,

Tony Cannjes

1ol . 10/15/2012 4:47 PM
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APPEALS DIVISION
TEXAS HEALTH AND HUMAN SERVICES COMMISSION

AUSTIN, TEXAS
H .
"HARLINGEN FAMILY DENTISTRY, § '
PETITIONER §
§ .
vs. §  SOAH DOCKET NO. 529-12:3180
§ .
TEXAS HEALTH AND HUMAN SERVICES§ ~ HHSC Cause No. 12-0789-ic
COMMISSION OFFICE OF §
INSPECTOR GENERAL, §
RESPONDENT §
§
ORDER

On the 7th day of January 2013 came an for consideration Respondent's Motion for
Rehearing flled on 30 October 2012, Aftar congidering the Motion, Palitloner's
Response, and the pleadings In this cause, this Adminfstrative Law Judge finds that
good cause to grant the Motion does not axtst for the following reasons:

1. RESPONDENT QIG ARGUES THAT THE SOAH PROPOSAL FOR DECISION (PFD)
EXCEEDED THE SCOPE OF SOAH'S AUTHORITY,

Under the provisions of TEX. Gov'T CObE CHAPTER 2001, the schema of PEDs and
agancy final orders necessiatas that & SOAH ALJ may only recommend” a sanction.
However, that imit on the SOAH ALJ's authority does not elfminate her authority to
determine whether sanctions should be gpplled, which sanctions shouid be applied, and

what amount or lavel is appropriate.

Onca an agency refers a contested cage to SQAH, the SOAH ALJ stands In the shoes of
the agency and may make any finding necessary 1o resolve the legal Issues in the case,
This includes the autharity to recommend sanctions once an underlying viotation is

found.,
The SOAH ALJ has express authority to issua a proposal for decision for the

refetring agency including findings of fact and conclusions of law.? (tig
agreed that the term "including” Is understood as a term of enlargement

' Sec TEX, Gov'T Cone § 2001.058; Tex. Stale Soard of Dental Examiners v. Brown, 281 SW. 8d
892, 697 (Tex. App,—Corpus Chrieti 2009, pet. denfed) (distingulzhing an ALJ's recerymendation
regarding sanctions from findings of fact and canclusions of law),

#Tex. Gov'T Cobe § 2002.042(5).

EXHIBIT

D

38
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" “Specifieally, the Respondent cites 1 TEX, ADMIN. CODE § 371.1703(b)

51248088327 FIN AND TaX LIT

rather than a term of limitation or restriction.? Accordingly, the SOAH ALJ is
not restricted to simply issuing findings of facts and conclusions of law, but
any finding necessary to isste a valid lagal order on behall of the agency. * In
this Instance the agency Is conferred sanctioning power; that same
sanctioning power e vested In the SOAH AL by virtue of the statute
requlring the agency to refer the case io SOAH,

S s man e AP KA = e

(Termination or Enrolirment of Contracl) for the propogition that the axient of

.the sanction is exclusively at the discretion of the OIG, yetis unable to ¢ite
any specific fanguaga from that section to sustain this argument. Howaver, a
new rule shads light on this i

issue.
Tex. Hum. Res, Code Anp. § 32.0291 (c) glves providars a Aght to an expedited
administrative hearing regarding a payment hold. The statute explicitly conditions
continuation of the payment hold on a SOAH detarmination: “The dopartmert shal|
discontinue the hold unjess the department makes a primea facle showing at the hearing
that the evidenca relled on by the depariment In Imposing the hold is refevant, etediblg,
and materlal to the issue of fraud or willful misrepresentation.” This statutory provision
has been In offect since September 1, 2008.

MHSC-QIG recently adopted 2 rule relating to payment holds, effective Ogtober 14,
2012. 1 TEX. ADMIN. CODE § 571.1709(e)(3). A "payment hoid may be terminated or
partiglly liftad"” when, among olher instances, an “administrative law Judga or judge of
any court of competenl jurisdiction orders OIG 1o if the held In whole or in part™ 1 TeX,
ADMIN CODE § 371.1709(e)(3)(!). Section 371.1709 codifies the most loglcal
Interpretation of Tex. Hum. Res, Cods Ann, § 82.0281(6): 2 SOAH ALJ ¢an.determine
whether the OIG should iift a payment hotd, in whale o in part, in an expeadited
administrative hesring. This detenminatlon is contingent on whether “the department
makes a prima facle showing &t the hearing that the evidence rellad on by the
depariment in imposing the hold Is relevant, credible, and matertal to the Issue of fraud
ar willful misrepresentation.” Tex. Hum, RES. COBEANN, § 32.0291(c).

While 1 TEX. ADMIN, CODE § 371.1709(e)(3)(I) was not gifective at the time of the

hearing before ALJ Kligore, the Texas Legisiature did not make any changes to the
respective authorlty of HHSC-OIG of a SOAH ALY regarding payment holds betwoan
Septamber 1, 2003— the effactive date of TEX. Hum, Res. CobDE ANN. § 32.0201 {cy—and
Oclober 14, 2012—the affective data of 1 TEX, ADMIN, CODE § 371.1709(e). HHSC's
previous rules relating to payment holds, repealed with the adoption of 1 TEX. ADMIN.
CoDE § 371,1709, are silent on this issue. See 37 Tax. Reg. 7989 (2012) (Tox. Hoalth &
Hum, Servs, Comnvn) (Histing repealed rufes), Thersiore, even if 1 Tex, AomiN, Cope §
371.1709 was not aifective at the date of the hearing, HHSC-QIG's current intarpretation
of the slatutory scheme Is parsuasive, namaly that the SOAH ALJ has had the authority
ta modify a sanction since 2003, Moreover, it Is consistent with this Judge's, and ALJ
Kligore's, interpretation of SOAH's authority over this matter.

3 Railroad Comm'n . Arco Qil & Gas Co,, 878 8.W, 2d 473, 461=92 (Tex. App. =~ Austin 2005,
Fet' denied); see Republlc Ins, Co. v. Siiverten Efevator, Inc. 483 S.W, 2d 748,752 (Tex.1973).
See Lou Bright & Prol, Ron Beal, The Legal Authority of a SOAH ALJ 1o Delermine Sanctions
and ihe Power of the Ageney to Modify the Samne, ariicie presented at the University of Texas 5"
Advanced Adminlstrative Law Conference, September 2-3, 2010, at 6-7.

o, —

ey
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In the instant casa, OIG applied a 1009, verdor hold on Harlingen's Medicaid
reimbursements rofated ta orthodontic care after OIG determined thap Harlingen
incorrectly applied Madicajy policy and committed Medicaid frawd, Ol determined that
Harlingen was committing Medicald fraud because it believed that Harlingen hag
submitied an unusually high number of Incorrect claima for reimbursament,

The SOAH ALJ decided that OIG's 100% vendor hold of Harlingen's Medicafd
raimbursements wag Inordinate and not Justified, based on her datermination that OIG
falled 10 prove that Mariingen commiyed fraud, The following Findings of Fact and
Conclusions of Law demonstrate tha baslg upon which she reduced the vendor hotd

Finding of Fact 34, There is no evidence thet s credible, relfable, or
verifying, or that hag indisla of reliabitily, that a fraudulent lack of
dysfunction existed &mong the 85 HFD patients reviewsd by Dr.
Evans,

Finding of Fact as, There s no evidence that is eradible, rallable, or
verifying, or that hag indicia of reliabfity, that HED cammitted fraud or
misrepresentation,

Finding of Fact 38, 1 pr, Orr’'s oplnion, in 8 of the g5 cases (or
approximataly 9 percent), the patlents falled to meet tha 26-point
threshold for Medicald Gaverage on the HLD score shaet,

Finding of Fact 39, Prima facle evidence exists that, as to
approximately 9 percent of the HFD cazes reviewed, HFD: bilied or
caused claims to be submittad t6 the Madicald program for services or
toms that are not relmbursabla by the Medicald program; falled to
comply with the terms of the Medicaid program Provider agreement;
and failed to comply with a Medicaid program proceciura manual,

Conclusion of Law 9, HHEC may Impose a hold on payment of
fulure claims submitted by a provider If thera is reliakla evidence that
the provider has eommitted fraud or williul misreprasentation
regarding a claim for ralmbutsement under tha madicat assts!gnce
program, TEX. HUM. REs. CopE § 32,0291 (b). In a SOAH hearing on a
payment hold, HHSC must make a prima facle showing that the
avidence relled on In Imposing the hold is relavant, credible, and
material to the Issue of fraud or wiilful migrepresentation. TEX, Hum.

Res. Cope § 32,0291 (c).

j he

lusion of Law 10, HHSC-OIG lacks authority to maintain t
gg;:em' hold against HFD for alleged fraud or misrepresentation.
TEX. Gov'r CODE § 531.102(g)(2); 42 C.F.R. § 455,23; TeEX. HuM.

eSS
mm
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Res, Coog § 32.091(c); 1 TEX. ADMIN. CODE §§ 371.1703(B)3) and
(6), 371.1617(a)1)(A)(C).

Conclusion of Law 11, HHSC-OIG has authority to maintain g
payment hold against HFD based on prima facle evidence of: blifing or
causing claims to be submitted to the Medicaid prograns for servicas
or lems that are not rembursabla by the Medicald program; failing 1o
comply with the torms of the Medlcaid program provider agreement;
and faillng o comply with 2 Medloaid program Procaduta manual. 1
Tex. ADMIN, CODE §§ 371.1703(h)(5), 371.1817(1 HK), (5)AY and (G).

Recommendatlon: The ALJ recommends that any payment hold
against HFD be reduced to 9 percent of the 40 percent of MFD's totai
Medicaid relmbursement that is related to orthodanties, or 4 percent of
HFD's total Medleald reimbutsement.

Aeaspondent correctly asserts that an ggency has the ultimate responzibilfty to impose
sanchions and detarmine tha scupe of those sanctions.® In cases when a SOAH ALJS
recommands g finding of tact or conclusion of law, TEX. GOV'T CoDE § 2001.068
govems, and a SOAH ALJ's racommendation of & sanction In a finding of fact or
¢onclusion of law may be overtumed only if the agency determines;

(1) that the ALJ did not properly apply or interpret applicable law, agency rulas,
written policles or prior administrative decisions;
(2) that a prior administrative decision on which the AL refled Is Incorrect or

should be changed: or
(S) that & technical error in a finding of fact should be ¢hanged. ®

Therefore, to overtuin the SOAH ALJS's reduction In the percentage of vendor hold to be
applied, Respondent must demonstrate that one of the thres criteria described above Is
present, Respondent's argument is that the SOAH ALJ failed to properly interpret and

apply agency policy.

ERIRESPONRE A R U o T P N O MR E I R SRty
ﬁmwdmm%%mw i i .

i INy
Respondent claims the definition of “ectople eruption,” used by HHSGC's Medlicaid claims
administrator, TMHP, when pre-approving the disputed claims, is incomrect. To support
its-argument, Respondent raises the princlple of efusdem generis in an attompt to show
that the SOAR ALJ impropery Interpreted the term fectople eryption.”

Ejusdam generis is a "eanon of construction holding that when a general word or phragse
follows a fist of specifics, the general word or phrase will be Interpreted to include only

¢ 59-;? V. Tex. State Bo. Of Dantal Examiners, 759 S.W. 2d 748, 751 (Tex. App.—Austin 1988,
ho writ),

® Granek v. Tex. Stsie Bd. OF Medical Examinars, 172 S.W. ad., 761 (Tex, App.~=Austin 2005,
pet, denied); Grotl v. Tex. State 84, Of Medical Exarniners, No. 03-04-00612-CV, 2005 WL
2484417 (Tex. App.—~Auslin 2005) (memo op.); Tex. State Board of Dental Bxaminers v, Brown,
281 S.W, 3d 892 (Tex. App,~—Corpus Christi 2008, pel. denled),
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ftems of the same cla!ss as those listed.” Ag this definition suggests, the principle. of
ejusdem genens a%phes 10 broad, general language that "Immedlately follows nareow

and specific tarms” —and net Necessarily to the reverge {l.e., specifié lahguage
following genera) language).?

The rule .?f gjusdsm generls does ot appiy to the Madicaid poliey’s definltion of “ectopip
eruption.” The genaral term—an unusuai pattern of eruption”—does not follow 1 list of
specifics; rather, the general term precedes the Specific ist: "an unusyal pattern of
8ruption, such as high isbial Cuspids or teath that arg grossly out of the long axis of the
alveolar ridge.” Thus, tho rule of e/usdem genaris Is not instructive hers, ang Groater
weight should be givan to the first definttional phrage: “an unusual pattsrn of eruption,

Texas courts pavq widely recognized sjusdem generis as a ryle of statuto;

construction.” This ALJ I unaware of any opinion that has applisd the rula of efusdem

gansris to agency Boliey, Texas caurte may construs administrative rules, which have

the same foree as Statutes, In the same manner as statutes.™  Howaver, courtg rarely
ntent behind an agency poficy. Agency policy, and Meadicafd

toward contemp Yrary agency praciice and an affacted pary's

D (s ) Wi Eyaasa it il o Ry 213
e
B A B ST T

The SCAH ALY analyzed the evidence from the hearing, iheluding tostimony from
experts from both sldes, and concluded that Has ondent's experts lacked cre
By

wggn con;%arqd ﬁgza ﬂaﬂingen@w%yﬁgﬁfeﬁlsﬁ.;%m&ﬁ%m e , -
SR RS e R e S R B S e
@ﬂ’% ﬁﬁhaéalﬁrr'éé"éﬁbﬁ[&f’ ﬁﬁthﬁ?&t\nomer OIG sxpert, not an orthodontiet, did not know

hew TMHP had interpreted "éctopic eruption,” A third OIG witness, the aurrent Madicajd
director, assettod he was not an expert an the r§sug.#?1‘§f@1§§f@,é e TR
fﬁ@ﬁ%‘%ﬂ%ﬁlﬁ%ﬂ%&éﬁw@%ﬁmﬁl&mﬁ‘eﬁﬁﬁfﬁmﬁﬁmﬁh.. iBtei: The SOAH
ALJ datermiined that Olg éxpert tastimony carrled lass walght than that of Harllngen's

4 H v. Butlet, 181 S.W.2d 269, 272 (Tex.
BLACK'S LAW DICTIONARY (9th od. 2009); se¢ also Stabford 4

1844) ("Under the rule of aj(usdem genen; , Where specific and particular enumerations of pe;zc‘ns

or things In a statute are jollowed by general words, the generst words ate notto be constr;.qthm ns

their widest meaning or extent, bui are to treated al.s Hmn:):d and applying only to pargong f’ g

of the same kind or class as thoso expressly mentioned.”y, . 2010y

# S v. SL Luke's Episcopat Hosp., 319 8W.3d 658, 663 (Tex., X

v g::;wl;oim SCALIA 8‘: BRYAN A. GARNER, READING LAW: THE lNTERPﬁfTATé?:; ore!;‘ies&;lt'(eea"bfg
204-05 (2012) (arguing hat sjusdem ganerls should only apply 16 the "specias-g pa 5
vhere generat terms follow spedific termay, ] e function of making devly
i ld. a%zm {"Following the gerera! term with specitics can 537& ér;'emuh:t[ :de P
sure that the broad (and intendefi-lo-be-broad) gez:rﬁlslgén‘}; 1120, 1128 (Tox. 1941 (1 o

! See Fampers’ and Mecherles' Nst. Bank v. Hanks, X V. 120, 1 dasignation of pertiaer

i o of construction that where in a statute genaral words < rieted by th
pxr;bﬂ;:c?; o ctasses of persons the meaning of the general words will be reg
s

ignation in such statute.”).
"'ag:dmn:::zsv?%ir?fn Lloyds Ins, Co., 997 S.W.2d 248, 254 (Tex. 1999).

Pages



PAGE 35
B5/22/2013 16:18 5124888327 FIN &ND TAX LIT

Eipert whovas:the fomnmrecwma:i&meekzéﬁlﬁwaa.aéﬁi:‘érmgbaﬁﬁa'p:nine‘-.yza"a‘rs. The
AL is the sole judge of g withess's credibllily, and those credibllity determinations
cannot be challenged at the motion for rehearing stage.

For the reasons stated herein, Respondent has fafled to persuade this Administrative
Law Judge that the Final Order of 10 October 2012 Is incorrect.

Therefore, IT IS ORDERED that Respondent's Mation for Rehearing BE DENIED.

75

Enteredthis ! ™ day of January zog;v W
. '51\ '

Susan Nash Fakety,

Administrative Law Judga

Appaeals Division

Texas Health and Human Sarvices Commission




